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I. INTRODUCTION

Petitioners, detained immigrant children as young as one year old and their
parents, call upon the Court to meet the unprecedented health challenge posed by
the COVID-19 pandemic by directing the Pennsylvania Department of Human
Services (“Department”) to issue an emergency removal order and remove them
from Berks County Residential Center (“BCRC”).

Critically, Petitioners are at high risk of contracting COVID-19 while in
custody, since necessary social distancing is not possible in the enclosed conditions
of the detention center, and U.S. Immigration and Customs Enforcement (“ICE”)
and BCRC personnel are not providing adequate safety precautions to prevent
detainees and inmates from contracting and spreading COVID-19.! The only viable
way to protect the children and families at BCRC is for them to be removed from
the center and released to their sponsors.

The need for the Department to take immediate action is urgent: The
COVID-19 crisis is sweeping ICE detention centers in Pennsylvania.? Yet as

recently as April 4, 2020, a Department spokesperson stated that it “cannot

' U.S. Immigration and Customs Enforcement (“ICE”) provides payments to Berks County in
exchange for detaining immigrant families at BCRC.

2 See Jeff Gammage, Five migrants test positive for COVID-19 in ICE detention centers in
Pennsylvania, Philadelphia Inquirer (April 4, 2020), available at
https://www.inquirer.com/news/ice-immigration-migrant-detention-center-first-coronavirus-in-
pennsylvania-20200404.html; Jeff Gammage Tweet (April 6, 2020)
https://twitter.com/JeffGammage/status/12473543147477155847s=20 (“This is the sixth detainee
to test positive at an ICE detention center in Pennsylvania. Five at Pike, one at York.”)




unilaterally shut down [BCRC] without immediate threat to health and safety.” Id.
Absent this Court’s intervention, the Department’s lack of action to address the
grave public health risk will have predictable consequences to not just the families
held at BCRC, but to BCRC personnel, their families, their respective communities
and ultimately the public health of all Commonwealth residents.

II. PARTIES

All Petitioners are families that are currently detained at BCRC.
Petitioners C.N. and L.B. (a mother and father) and their minor child
B.K.L.N. (age 1) from Haiti are in civil immigration detention at BCRC.
Petitioners J.A.R. and E.G.M. (a mother and father) and their minor child
J.G. (age 1) from Mexico are in civil immigration detention at BCRC.
Petitioners M.N. and P.M. (a mother and father) and their minor child
H.M.N. (age 2) from Haiti are in civil immigration detention at BCRC.
Petitioners M.C. and G.S.C. (a mother and father) and their minor children
G.R.S.C. (age 3) and M.N.B. (age 11) and from Haiti are in civil immigration
detention at BCRC.
Petitioners G.C. and J.J.S.J. (a mother and father) and their minor child
M.S.J. (age 7) from Haiti are in civil immigration detention at BCRC.
Petitioners M.E.L. and E.O.E. (a mother and father) and their minor child

J.O.E. (age 5) from Ecuador are in civil immigration detention at BCRC.



Respondent, Pennsylvania Department of Human Services (“the
Department”), is responsible for overseeing the care and protection of children
within the Commonwealth.

III. STATEMENT OF JURISDICTION

Under Article V, Section 2 of the Pennsylvania Constitution, this Court
“shall be the highest court of the Commonwealth and in this court shall be reposed
the supreme judicial power of the Commonwealth.” Pa. Const. art. V, § 2(a).
Section 2 further provides that the Supreme Court “shall have such jurisdiction as
shall be provided by law.” Id. at 2(c). The Court’s broad power and jurisdiction are
confirmed by statute:
The Supreme Court shall have and exercise the powers vested in it by the
Constitution of Pennsylvania, including the power generally to minister
justice to all persons and to exercise the powers of the court, as fully and
amply, to all intents and purposes, as the justices of the Court of King’s
Bench, Common Pleas and Exchequer, at Westminster, or any of them,
could or might do on May 22, 1722. The Supreme Court shall also have and
exercise the following powers: (1) All powers necessary or appropriate in
aid of its original and appellate jurisdiction which are agreeable to the
usages and principles of law. (2) The powers vested in it by statute,
including the provisions of this title.
42 Pa. Cons. Stat. § 502.10.
The Court’s King’s Bench power comprises “every judicial power that the
people of the Commonwealth can bestow,” Stander v. Kelly, 250 A.2d 474, 484
(Pa. 1969) (Roberts, J., with Jones and Pomeroy, J.J., concurring). The Court

therefore “would be remiss to interpret the Court’s supervisory authority at King’s
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Bench in narrow terms, contrary to precedent and the transcendent nature and
purpose of the power.” Commonwealth v. Williams, 129 A.3d 1199, 1207 (Pa.
2015); In re Bruno, 101 A.3d 635, 679 (Pa. 2014). The Court may assume King’s
Bench jurisdiction over a matter even where no action is pending before any lower
court. In re Bruno, 101 A.3d at 669; Standard Pa. Practice § 2:134. The Court
invokes its King’s Bench authority when “an issue of public importance . . .
requires timely intervention . . . to avoid the deleterious effect arising from delays
incident to the ordinary process of law.” Williams, 129 A.3d at 1202 (citing In re
Bruno, 101 A.3d at 670) (emphasis added). This Petition readily meets this
standard.

IV. FACTS AND PROCEDURAL HISTORY

A. The COVID-19 global pandemic demands extraordinary
measures be taken to protect public health; Detention poses a dire
risk.

The novel coronavirus causing COVID-19 began spreading around the
world in December 2019, and has since reached the United States, becoming a
global pandemic that has caused enormous disruption to daily life and presents a

severe danger to public health.? The virus “cause[s] clusters of fatal pneumonia

® World Health Organization, Q&A on Coronaviruses (COVID-19), Mar. 9, 2020,
https://www.who.int/news-room/q-a-detail/q-a-coronaviruses.
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with clinical presentation greatly resembling SARS-CoV.”* Those infected “might
develop acute respiratory distress syndrome, have a high likelihood of admission to
intensive care, and might die.” There is no vaccine against COVID-19, and there
1s no known cure. No one and no place is immune. Thus far, 1,446,557 people
worldwide have been diagnosed with COVID-19 and 83,149 people have died.® In
the United States, 399,929 cases of infection have been reported and 12,911 people
have died.” In Pennsylvania alone, 14,559 cases have been reported and 240 people
have died.®

While older individuals face greater chances of serious illness or death from
COVID-19, it is now known that the younger population is just as susceptible to
contracting the virus and also faces serious threat to life and health.’ The World
Health Organization (“WHQO”) has warned that younger people make up a

“significant proportion” of patients requiring hospitalization, sometimes for weeks

* Chaolin Huang, et al., Clinical Features of Patients Infected with 2019 Novel Coronavirus in
Wuhan, China, 395 The Lancet 497 (2020), https://doi.org/10.1016/S0140-6736(20)30183-5
(also available at https://www.sciencedirect.com/science/article/pii/S0140673620301835).
°Id.

® As of April 8, 2020 at 8:05 a.m. EST. See Coronavirus COVID-19 Global Cases,

Johns Hopkins University Coronavirus Resource Center (April 8, 2020),
https://coronavirus.jhu.edu/map.html.

1.

& Pennsylvania Department of Health, Update on COVID-19: 1,579 Positives Bring Statewide
Total to 14,559 (April 7, 2020), available at https://www.media.pa.gov/Pages/Health-
Details.aspx?newsid=764.

® See Exhibit A, Declaration and CV of Dr. Julie DeAun Graves q 3; see also Stephanie
Nebehay, WHO Message To Youth on Coronavirus: ‘You Are Not Invincible’, Reuters (Mar. 20,
2020), https://reut.rs/343yLvg.




and sometimes resulting in their deaths.!® The largest study of pediatric COVID-19
patients to date shows that approximately 6% of infected children and 11% of
infected infants have had severe or critical cases,!! and U.S. data shows a growing
number of pediatric cases requiring intensive care.!? These cases have included
children and infants who suffered from respiratory failure, shock, encephalopathy,
heart failure, coagulation dysfunction, acute kidney injury, and life-threatening
organ dysfunction.!* Even when asymptomatic, these younger individuals still pose
a very serious risk of transmission to those with whom they come in contact,
including older, more vulnerable adults.'*

COVID-19 is extremely infectious, as it can be “transmitted from person to
person by breathing in air that contains the droplets they’ve coughed or the virus
they’ve shed, or by touching a surface with the virus on it, unless there is full
personal protective equipment: mask, gloves, gown, plus thorough handwashing

before putting on the equipment and after removing it.” Graves Decl. at 9 6.

1% See Nebehay, n. 9, supra.

" See Yuanyuan Dong et al., Epidemiological Characteristics of 2143 Pediatric Patients With
2019 Coronavirus Disease in China (2020), Am. Acad. of Pediatrics,

https://bit.ly/39hz1Yz (pre-publication in journal of Pediatrics).

'2 Virtual Pediatric Sys., COVID-19 Data: North American Pediatric Intensive Care Units (Mar.
31, 2020), https://covid19.myvps.org/.

'3 See Dong, supran. 11.

4 See Guoqing Qian et al., 4 COVID-19 Transmission Within a Family Cluster by
Presymptomatic Infectors in China (2020), Clinical Infectious Diseases, https://bit.ly/2R2tjmY.
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As detained children and their parents, Petitioners face an elevated risk of
contracting COVID-19. Experts have previously warned that in the enclosed
environment of a prison or detention facility, both those incarcerated and those
who watch over them are at risk for airborne infections. Because the virus is
transmitted through droplets, through the air, and on surfaces, and because
asymptomatic carriers can transmit the virus to others, even one infected person in
a facility, whether a detainee or a staff member, can infect the majority of people in
the facility. Graves Decl. at 9 11. Health experts warn that “[a]n outbreak of the
deadly virus inside the walls of a U.S. prison or jail is now a question of when, not
if.”!5 Medical experts fear the exceptionally rapid transmission of COVID-19 in
detention facilities, where medical resources such as physicians, testing kits, and
protective equipment are constrained; people are unable to practice social
distancing; shared facilities are not frequently or properly sanitized; soap and hand
sanitizer are not provided or easily accessible to detainees; quarantine or isolation
units are scarce; and there are frequent opportunities for an infected person to enter
or leave the facility. See Exhibit B, Declaration of Dr. Jaimie Meyer 49 8-15.

Even medical experts for the U.S. Department of Homeland Security have

come forward to urge release of immigrant detainees to curb the spread of COVID-

'* Rich Shapiro, Coronavirus Could ‘Wreak Havoc’ on U.S. Jails, Experts Warn, NBC News
(Mar. 12, 2020).



19 in detention facilities as well as the general public.!¢ In a public letter to
Congress, Dr. Scott Allen and Dr. Josiah Rich argued that because the “social
distancing” practices recommended by public health authorities are impossible to
implement in detention settings, immigrant detainees who don’t pose a risk to
public safety should be released so as to avoid the overloading of local health
facilities caused by a rapidly spreading outbreak within the ICE detention system.!’
And in a recent article in medical journal The Lancet, two doctors wrote: “[T]here
can be no doubt that continuing to hold immigrant detainees in overcrowded

»18

facilities is not only cruel but dangerous.
B. The children and families at BCRC are “sitting ducks.”
Amidst this crisis, the eyes of the nation and the world are on Berks County.
On April 3, 2020, the Washington Post Editorial Board wrote of the situation at
BCRC and the two other family detention centers: “Subjecting children to a

heightened risk of being exposed to a widening pandemic is beyond irresponsible.

'¢ Catherine Shoichet, Doctors Warn of ‘Tinderbox Scenario’ if Coronavirus Spreads in ICE
Detention, CNN Health, (March 20, 2020).

" Dr. Scott Allen and Dr. Josiah Rich, Letter to Congress re: Coronavirus and Immigrant
Detention (March 19, 2020), available at https://www.documentcloud.org/documents/6816336-
032020-Letter-From-Drs-Allen-Rich-to-Congress-Re.html.

'® Dr. Allen S. Keller and Dr. Benjamin D. Wagner, COVID-19 and immigration detention in the
USA: time to act, The Lancet (March 31, 2020), available at
https://www.thelancet.com/journals/lanpub/article/PI1S2468-2667(20)30081-5/fulltext (emphasis
added).




... The urgency is real.”!” On March 31, 2020, the WHO, Office of the United
Nations High Commissioner for Human Rights, United Nations High
Commissioner for Refugees, and International Organization for Migration issued a
joint statement calling for the immediate release of migrant children and their
families.?’ On April 7, 2020, Amnesty International issued a report calling for the
release of children and families in BCRC.?!

Concepts like “shelter in place,” household self-quarantines, or even basic
social distancing are impossible for the families.?? Both the Centers for Disease
Control and Prevention (“CDC”) and WHO recommend maintaining at least six

feet between all individuals, even those with no symptoms.?* The CDC instructs

' Washington Post Editorial Board, Detained migrant children are sitting ducks. Accelerate
their release, Washington Post (April 3, 2020), available at
https://www.washingtonpost.com/opinions/detained-migrant-children-are-sitting-ducks-
accelerate-their-release/2020/04/02/b58d8232-738a-11ea-a9bd-9f8b593300d0_story.html; see
also Shalyn Fluharty, Let these children go, Washington Post (April 6, 2020), available at
https://www.washingtonpost.com/opinions/2020/04/06/let-these-children-go/.

2 Office of the United Nations High Commissioner for Human Rights, The rights and health of
refugees, migrants and stateless must be protected in COVID-19 response: A joint statement by
UNHCR, IOM, OHCHR and WHO (March 31, 2020), available at
https://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx.

2 Amnesty International, ‘We are adrift, about to sink’: The looming COVID-19 Disaster in
United States Immigration Detention Facilities (April 7, 2020), available at
https://www.amnesty.org/download/Documents/AMR5120952020ENGLISH.PDF.

22 See CDC, Interim Guidance on Management of Coronavirus Disease 2019 (COVID-19) in
Correctional and Detention Facilities (March 23, 2020), available at
https://www.cdc.gov/coronavirus/2019-ncov/community/correction-detention/guidance-
correctional-detention.html (“CDC Detention Guidelines”) (“Although social distancing is
challenging to practice in correctional and detention environments, it is a cornerstone of reducing
transmission of respiratory diseases such as COVID-19.”).

2 Id., WHO, Preventing COVID-19 outbreak in prisons: a challenging but essential task for
authorities (March 23, 2020), available at




that individuals should wash their hands for 20 seconds regularly, and after
sneezing, coughing, blowing their nose, eating or preparing food, before taking
medication, and after touching garbage.>* The CDC also instructs that staff should
clean and disinfect commonly touched surfaces and shared equipment several
times a day.?

At BCRC, detained parents and children are forced to live in close quarters
and required to congregate and as a result, cannot achieve the “social distancing”
needed to effectively prevent the spread of COVID-19. Living space at BCRC is
limited to two floors of a single building, where detainees share common areas,
sleeping quarters, bathrooms, and a dining area. See Exhibit C, Declaration of
Bridget Cambria 9 15. Families at BCRC sleep in rooms with six beds to a room
placed less than half a meter apart.2 The BCRC Resident Handbook states that
“you will be living in close proximity with other families” and “due to the

communal nature of the Center . . . children from different families may room

http://www.euro.who.int/en/health-topics/health-determinants/prisons-and-
health/news/news/2020/3/preventing-covid-19-outbreak-in-prisons-a-challenging-but-essential-
task-for-authorities. Petitioners note that both ICE and Berks County have strenuously objected
to characterization of BCRC as a secure facility. Consequently, CDC guidance relating to secure
correctional and detention facilities should not be relevant to the Department’s application of 55
Pa. Code § 3800, ef seq., to child residential and day treatment facilities in the Commonwealth.
Nevertheless, BCRC’s precautionary measures fall short of even those standards.

24 See CDC Detention Guidelines, n. 22, supra.

A1,

% Jd. Even if families are housed in separate rooms due to low population at the center, the
situation will likely return to the status quo as soon as ICE begins to bring more families back
into the facility.
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together, and non-related adults room together.” See Exhibit D, BCRC Handbook
at 9, 13. The Handbook further states, “Residents are expected to share common
equipment such as telephones, televisions, tables, recreational games and other
equipment.” Id. at 9. In BCRC toilets, sinks, and showers are shared, without
disinfection between each use and are used constantly by large numbers of people.
See id. Detainees report that they are forced to remain in close contact with each
other when eating together in the shared cafeteria and when in their shared
bedrooms. Cambria Decl. at 9 15-18; Exhibit E, Declaration of P.M. at 9 13-14
(““We hear about social distancing, but how can we do that when we are all
detained together in one building? We all eat all our meals together in the same
room. We spend our time together in the same few spaces. The staff, who come
and go from the facility, are always around us. We cannot even take a shower
without one of them sitting outside the door.”).

Detainees report that numerous parents and children in the facility are sick
with cold-like symptoms, such as coughs, congestion and fever. Cambria Decl. at
919 26, 31, 32; P.M. Decl. at 9 4, 9; Exhibit F, Declaration of G.S.C. at 9 (“Many
people are still sick inside the facility. One of the families that are staying here
with us, their child is severely sick and feverish. We are not well and we are
scared.”). Detainees have observed that numerous staff members are exhibiting

similar cold-like symptoms. Cambria Decl. at § 31. Despite this, when detainees
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request medicine for their children they are not provided medicine for days or
weeks, if at all. P.M. Decl. at 99 4-5. One mother asked her attorney to ask the staff
to provide medicine to her child who had been sick for four days without
treatment. Cambria Decl. at § 32. When the attorney’s legal assistant requested
cough medicine from a staff member, the staff member replied, “what is cough
syrup.” Id. When the legal assistant asked the staff member to make a resident
request to the facility for cough medicine, the staff member replied that there is no
resident request form.?” Id.

Food preparation and service is communal with little opportunity for surface
disinfection. Cambria Decl. at § 18. The entire detained population at Berks as well
as the staff eat together at the same time in the cafeteria during mealtime. /d.; P.M.
Decl. at § 13. The areas where they eat create dangerous situations for the spread of
COVID-19. Id. BCRC staff, ICE staff, medical staff arrive and leave on a shift
basis, and there is limited ability to adequately screen staff for new, asymptomatic
infection. See Cambria Decl. at § 14. Families are transported into the facility from
all over the country, ICE staff have contacts with those not only within the facility

but multiple detention centers, medical staff contact an innumerous number of

" To the contrary, the Berks Center handbook contains a section on resident requests, as well as
a grievance process for denials of requests. /d.
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detained families, and employees come and go from their home and their
communities. /d. at §Y 6, 10, 14, 19.

BCRC lacks adequate medical infrastructure to address the spread of
infectious disease and treatment of people most vulnerable to illness in detention.
Cambria Decl. at 4 19, 36 (BCRC has no pediatrician or gynecologist in its medical
unit, and there is no full-time onsite doctor). The detainees at BCRC have not been
briefed on COVID-19 by the staff, ICE or any other operator of BCRC, either
about the fact that there is global pandemic or what precautions they should be
taking to prevent the spread of the virus. /d. at § 27; P.M. Decl. at q 13. Petitioners
are aware of COVID-19 only from the news on the television. /d. BCRC relies on
the detained civil population as their cleaning staff for the detainee residential
areas pursuant to a “voluntary” work program paying $1 per day, and there has
been no change to this policy in light of the recent pandemic. Cambria Decl. at
29. Detainees are not provided gloves unless they participate in a voluntary work
program to clean the facility or are cleaning their rooms. /d.; P.M. Decl. at § 7.
Petitioners observe that BCRC is only cleaned by detainees and shelter care
counselors. Cambria Decl. at § 29. Appropriately sized protective masks for
children have not been provided. Detainees also report that there are broken soap

dispensers in their rooms that have not been fixed despite their requests. /d. at g 28.
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BCRC has failed to provide education about preventive measures to stop the
spread of COVID-19 to Petitioners and staff, ensure that minimum basic
necessities such as soap or hand sanitizer are provided, or ensure that it is possible
to achieve the critical need for social distancing. See generally Cambria Decl..
Proper isolation for symptomatic people is not possible at BCRC. BCRC does not
have the capacity to properly screen or test individuals entering the facility. Nor
can parents control the health decisions of themselves or their children. For
example, they cannot ask to go to a hospital to request a COVID-19 test.

On March 28, 2020, federal Central District of California judge Dolly Gee
found that the Flores settlement agreement requires ICE to protect detained
accompanied children like minor child Petitioners from COVID-19 by making
continuous efforts toward their release. Flores v. Barr, No. 2:85-cv-04544-DMG-
AGR (C.D. Ca. 2020). On March 30, 2020, federal district court judge for the
District of Columbia James Boasberg extended those same Flores protocols to
parents detained with their children. O.M.G. et al. v. Wolf et al., No. 1:20-cv-00786
(D.D.C. 2020). However, Petitioner families remain detained at BCRC. As
outlined in section V below, ICE has persistently violated the Flores settlement
agreement with impunity. Petitioners cannot rely on ICE to enforce state law

regulating the care of children in state-licensed facilities.
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BCRC staff and the surrounding community are also at risk. If there is an
outbreak of COVID-19 in BCRC, families and staff who require hospitalization
could overwhelm the nearby hospitals, putting Berks County--and surrounding
counties--at risk. On April 7, 2020, ICE officials conceded that they have no
contingency plan for coronavirus treatment if local hospitals become overwhelmed
and cannot treat detainees.?®

The lack of access to proper sanitation at BCRC, combined with shared
bathrooms and sinks, and regular close contact with other families and staff creates
an intolerably high risk of infectious spread. Each of the individual petitioners and
their young children faces immediate and serious danger to their life or health from
the COVID-19 pandemic due to failure of BCRC to implement adequate social
distancing and other protective measures and failure of the Department to remove
them from the facility. The only viable way to protect the children and families at

BCRC from COVID-19 is to release them to their sponsors.?’ See, e.g., P.M. Decl.

% House Oversight Committee Letter to DHS (April 7, 2020), available at
https://oversight.house.gov/sites/democrats.oversight.house.gov/files/2020-04-
07.CBM%20JR%20t0%20DHS%?20re%20Protecting%20Immigrants_0.pdf

29 Attempts at protective measures within facilities have not proven successful; just two weeks
after New York’s Department of Correction implemented an “action plan” for sanitizing and
maintaining social separation in jail facilities, infection rates at Rikers Island and other facilities
skyrocketed. Jan Ransom and Alan Feuer, ‘We re Left for Dead’: Fears of Virus Catastrophe at
Rikers Jail, New York Times (March 30, 2020), available at
https://www.nytimes.com/2020/03/30/nyregion/coronavirus-rikers-nyc-jail.html. The infection
rate in Philadelphia's jails is 4.71 times the rate of Philadelphia as a whole and over 11 times the
rate of Pennsylvania. In fact, the Philadelphia jails now have a higher infection rate than New
York City, Lombardy, Italy and Wuhan, China. Defender Association of Philadelphia, COVID-

15



at 20 (“We have close family in the United States who will receive us, I do not
know why our lives are being risked at this moment.”).

C. The Department’s long-deficient oversight of BCRC has now
reached a crisis point.

The Department regulates “all children’s institutions” within the
Commonwealth. 62 P.S. § 902. The regulations for child residential and day
treatment facilities are at 55 Pa. Code § 3800, et seq. The purpose of these
regulations is “to protect the health, safety and well-being of children receiving
care in a child residential facility through the formulation, application, and
enforcement of minimum licensing requirements.” /d. The Department approves
facilities through a licensing process that is supposed to ensure they meet the
minimum standards that are set forth in 55 Pa. Code § 3800, et seq. If during its
inspections®® the Department finds evidence of “gross incompetence, negligence,
misconduct in operating the facility or agency, or mistreatment or abuse of clients,

likely to constitute an immediate and serious danger to the life or health of the

19 in Philly’s Jails, available at https://www.philadefender.org/covid-philly-jails/ (accessed
April 7, 2020).

% Each facility must be individually inspected at least once per year, and the Department issues a
certificate for compliance for each physical structure within a facility that qualifies for a
certificate. 55 Pa. Code § 3800.4. The Department’s issuance of the certificate of compliance to a
facility indicates that the facility follows all applicable statutes, ordinances, and regulations. 55
Pa. Code § 20.53. The Department has the authority to conduct additional announced and
unannounced inspections including inspections in response to complaints. 55 Pa. Code § 20.33.
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clients,” the Department must take immediate action to remove the clients from the
facility. 55 Pa. Code § 20.37.

The Department has already determined that BCRC’s operations are not in
compliance with state law. It revoked BCRC’s license in 2016 because BCRC does
not meet the definition of “child residential facility” by housing adults together
with children, 55 Pa. Code § 3800.5, and BCRC’s appeal is pending.®' Yet despite
revoking the license, the Department has made annual stipulations in
Commonwealth Court to allow BCRC to continue to operate using an expired
license. In 2019, families who were detained at BCRC challenged these
stipulations as violating Pennsylvania law; the matter remains pending. See J.S.C.
et al. v. Pa. Dept. of Human Svcs. et al., No. 678 MD 2019 (Pa. Cmwlth. 2019).

In addition, BCRC houses children under nine years of age in violation of 55
Pa. Code § 3800.283(7). Infants have been detained at BCRC, and in 2019, a three-
month-old infant was detained in unsanitary conditions for weeks.*> BCRC also

operates in violation of 55 Pa. Code § 3800.271 by housing children in a secure

31 County of Berks v. Dallas, No. 8 MD 2017 (Pa. Cmwlth. 2017). BCRC has also sued the
Department because of its failure to grant its applications for subsequent one-year licenses.
County of Berks v. Miller, No. 13 MD 2018 (Pa. Cmwlth. 2018). In 2018, detained families
petitioned to intervene in the licensing matter before the Department’s Bureau of Hearings and
Appeals (BHA). That petition was granted on appeal to the Commonwealth Court and remanded
to the BHA on January 21, 2020, where it remains pending. See D.G.A. et al. v. Dept. of Human
Sves., No. 1059 CD 2018 (Pa. Cmwlth. 2018).

32 Laura Benshoff, British family returned home after ICE detention in Pa., WHYY .org (October
16, 2019), available at https://whyy.org/articles/british-family-claiming-mistreatment-deported-
from-ice-detention-in-pa.

17



facility who have not first been alleged or adjudicated delinquent. Despite years of
calls for the Department to take emergency action to remove children from highly
harmful conditions,* including nightly sleep deprivation,** severe medical neglect,
an institutional sexual assault,’ and the potential lifelong trauma of confinement of
very young children,*® the Department has refused to act. Indeed, there have been
no reported inspections of BCRC by the Department since 2018.3” These
conditions -- even before the coronavirus pandemic -- constitute “gross
incompetence, negligence, misconduct in operating the facility or agency, or

mistreatment or abuse of clients, likely to constitute an immediate and serious

% Pittsburgh Post-Gazette Editorial Board, Shut it down: ICE facility in Pa. is immoral and
perhaps illegal, Pittsburgh Post-Gazette (Dec. 31, 2019), available at https://www.post-
gazette.com/opinion/editorials/2019/12/31/div-class-libPageBodyLinebreak-Shut-it-down-
div/stories/201912130054 (“A Berks County facility that rakes in millions of federal dollars
annually to function as a jailhouse for federally detained children and parents should be shut
down. Today . .. “No one being held at the Berks facility is facing any criminal charges, but the
center still essentially functions as a jail in which adults and children, sometimes mere babies,
are detained,” [Pennsylvania Auditor General Eugene] DePasquale commented.”).

3 Katherine R. Peeler et al., Sleep Deprivation of Detained Children: Another Reason to End
Child Detention, Health and Human Rights Journal (January 20, 2020), available at
https://www.hhrjournal.org/2020/01/sleep-deprivation-of-detained-children-another-reason-to-
end-child-detention/ (“At Berks County Family Residential Center in PA, an official bed check
policy occurs every 15 minutes throughout the night. ... Families detailed how children at
Berks exhibited mental health and behavioral problems associated with sleep deprivation, such
as withdrawal from family members, self-injurious behaviors, and suicidal ideation.”).

% Allie Miller, Woman sexually assaulted during ICE detention paid $75,000 settlement by
Berks County, PhillyVoice (January 24, 2020), available https://www.phillyvoice.com/berks-
county-ice-immigrant-detention-sexual-assault-settlement-woman/.

% See Human Rights First, Treatment of Children in Family Detention Centers (Aug. 2018),
available at https://www.humanrightsfirst.org/sites/default/files/Treatment Children.pdf.

3" Pennsylvania Department of Human Services, Inspection/Violation Reports for Berks County
Residential Center (last accessed April 7, 2020), available at
http://services.dpw.state.pa.us/dhs/ViolationReport.aspx?reportid=14386 & fac=BERKS%20COU
NTY%20RESIDENTIAL%20CENTER (“BCRC Inspection Report™).
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danger to the life or health of the client.” Yet the Department, in even the
inspections it did conduct, never reported any of the aforementioned harmful
conditions.*® The Department turned a blind eye to gross incompetence,
negligence, misconduct, and mistreatment of children at BCRC, just as it had for
years at the Glen Mills Schools.** This history of administrative neglect and
mismanagement has set the stage for the current critical situation: Children are
detained unprotected from infection by a highly contagious virus.

V. ARGUMENT

A. This Court has the legal authority to use its King’s Bench
jurisdiction to order the requested relief.

As a result of its enduring King’s Bench authority, this Court possesses
“every judicial power that the people of the Commonwealth can bestow under the
Constitution of the United States.” In re Bruno, 101 A.3d at 666 (quoting Stander
v. Kelly, 250 A.2d 474, 484 (Pa. 1969)). This Court’s precedent has long
“described the King’s Bench power in the broadest of terms” and, as such, has
recognized that the Court “would be remiss to interpret the Court’s supervisory
authority at King’s Bench in narrow terms, contrary to precedent and the

transcendent nature and purpose of the power.” In re Bruno, 101 A.3d at 679.

8 Id.

% See Lisa Gartner, On their own: How Pennsylvania failed to protect boys from abuse at Glen
Mills and other state-licensed juvenile programs, Philadelphia Inquirer (Oct. 3, 2019), available
at https://www.inquirer.com/news/a/pennsylvania-reform-school-abuse-scandal-dhs-oversight-
glen-mills-20191003.html.
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The Court’s exercise of its King’s Bench authority is appropriate here. The
COVID-19 public health crisis is an unprecedented matter of public importance
that “requires timely intervention by the court of last resort to avoid the deleterious
effects arising from delays incident to the ordinary process of law.” Williams, 129
A.3d at 1206. Absent this Court’s intervention, the Department’s lack of action to
address the grave public health risk has predictable consequences: an outbreak, an
inevitable community spread, and increased suffering. This Petition calls upon the
Court to meet this unprecedented health challenge by directing the Department to
issue an emergency removal order and remove the families from BCRC. This
action is necessary to protect not just the families held at BCRC, but BCRC
personnel, their families, their respective communities and ultimately the public
health of all Commonwealth residents.

Under its King’s Bench authority, this Court has the power to exercise
general jurisdiction even “where no matter is pending in a lower court.” In re
Avellino, 690 A.2d 1138, 1140 (Pa. 1997). This Court has noted that although the
General Assembly has standardized procedures for pursuing qguo warranto,
mandamus, prohibition, and habeas corpus relief, “these codifications do not affect
the judicial power to employ the writs in appropriate circumstances, where no
other vehicle is available” In re Bruno, 101 A.3d at 667. In emergent

circumstances, this Court has previously exercised its King’s Bench authority to
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grant writs of mandamus. See id. at 674-75, citing Pa. State Ass’n of County
Comm'rs v. Commonwealth, 545 Pa. 324 (Pa. 1996) (the Court exercised its
extraordinary jurisdiction noting the immediate public importance of the matter,
and granted the request of the Pennsylvania State Association of County
Commissioners for a writ of mandamus to compel the General Assembly to enact a
statewide scheme of funding the courts of Pennsylvania) and Fagan v. Smith, 615
Pa. 87 (Pa. 2012) (per curiam ) (the Court exercised King’s Bench jurisdiction
over electors’ petition for mandamus, ordering the Speaker of Pennsylvania House
of Representatives to issue writs of election for special elections).

In its Order of April 3, 2020, in In re The Petition of the Pennsylvania
Prison Society, et al., No. 70 MM 2020 (April 3, 2020), this Court explained: “The
potential outbreak of COVID-19 in the county correctional institutions of this
Commonwealth poses an undeniable threat to the health of the inmates, the
correctional staff and their families, and the surrounding communities.
Accordingly, action must be taken to mitigate the potential of a public health

crisis.”*0

0 Jd. at 2. In denying that petition, the Court noted that “the immediate release of specified
categories of incarcerated persons in every county correctional institution, as sought by
Petitioners, fails to take into account the potential danger of inmates to victims and the general
population, as well as the diversity of situations present within individual institutions and
communities, which vary dramatically in size and population density.” Id. Neither of these
concerns is relevant to BCRC, which presents a limited population at a single facility, all of
whom are being held in civil immigration detention. There are no victims of crimes to consider
in this context, and the detained families do not present any threat to public safety.
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The issues raised by Petitioners plainly fall within the Court’s King’s Bench
authority. The urgent need to respond to this historic public health crisis cannot be
overstated.

B. The Department has failed to conduct adequate oversight to

ensure the safety of children detained at BCRC during the
COVID-19 pandemic.

Because of the COVID-19 pandemic, the Department’s long-deficient
oversight of BCRC has now reached a crisis point, necessitating emergency
intervention by this Court. First, Department guidelines on COVID-19 are
insufficient. On March 11, 2020, the Department issued general COVID-19
guidance,*! not clearly applicable to 55 Pa. Code 3800 licensees, which did not
include any instructions relating to CDC-recommended testing, social distancing
inside facilities, or the use of personal protective equipment.*> On March 26, 2020,
the Department issued guidance to 55 Pa. Code 3800 licensees, but again it was
deficient, relating only to visitors, trainings and meetings, and off-campus trips.*’

The guidance again omitted mention of any rules or practices for operating

“1 See Exhibit G, Jonathan Rubin, Deputy Secretary for Children, Youth and Families,
Pennsylvania Department of Human Services, Guidance from the Department of Human
Services,

Office of Children Youth and Families regarding Coronavirus Disease 2019 (COVID-19)
(March 11, 2020).

42 See generally id.; CDC Detention Guidelines (n. 22, supra).

43 See Exhibit H, Jonathan Rubin, Deputy Secretary for Children, Youth and Families,
Pennsylvania Department of Human Services, Visitor, Meeting and Travel Guidance During
Coronavirus Disease 2019 (COVID-19) (March 26, 2020).
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licensed facilities in compliance with CDC standards for social distancing,
sanitation, testing, or personal protective equipment.

Moreover, there is no record of any inspections of BCRC conducted by the
Department during the COVID-19 health crisis or indeed since 2018.#* It is unclear
what measures, if any, the Department is taking to monitor conditions at BCRC
during this pandemic.* The Department is failing in its duty to protect Petitioners.

C. This Court should exercise its King’s Bench jurisdiction to compel
the Department to issue an emergency removal order.

1. BCRC’s failure to protect petitioners meets the legal
standard for issuance of an emergency removal order.

If the Department finds evidence of “gross incompetence, negligence,
misconduct in operating the facility or agency, or mistreatment or abuse of clients,
likely to constitute an immediate and serious danger to the life or health of the
clients,” the Department must take immediate action to remove the clients from the
facility. 55 Pa. Code § 20.37.

Other situations in which the Department has issued emergency removal

orders include: a child daycare center that was not adequately caring for the

44 See BCRC Inspection Report, n. 37, supra.

45 Additionally, all legal visitation to the Berks facility has been suspended and as a result,
visual inspections and wellness checks of the children and their parents cannot be made by
counsel for each child and parent. Unlike other detention centers and prisons, no video or no-
contact visitation for legal service providers has been arranged to facilitate legal access during
the COVID-19 crisis. At the same time, the facility continues to process children for deportation,
impeding their access to not only physical protections but legal protections as well.
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children under its supervision, Walnut Grove Assembly of God v. Dep’t of Pub.
Welfare, No. 919 CD 2010, 2010 WL 5604585 (Pa. Cmwlth. 2010), and a personal
care home where two staff members were arrested for stealing residents’
medication and the facility could not provide documentation that another qualified
administrator was available to oversee the facility’s operation. Liberty Manor Pers.
Care Home v. Dep’t of Pub. Welfare, 979 C.D. 2014, 2015 WL 5432471 (Pa.
Cmwlth. 2015).

Here, BCRC’s response to the COVID-19 health crisis has demonstrated its
incompetence, negligence, or misconduct in operating the facility. BCRC’s failure
to adequately protect Petitioners from infection by a contagious and deadly disease
is likely to constitute an immediate and serious danger to their life or health. BCRC
has not implemented health and safety measures which are reasonably likely to
protect Petitioners from exposure to the novel coronavirus. In addition, BCRC’s
persistently deficient provision of medical care at the facility puts Petitioners at
especial risk of “serious danger to their life or health” if they become infected.
Petitioners are at risk of contracting COVID-19 with potentially fatal consequences
if they continue to be detained, or are re-detained, at BCRC. The risk of serious
harm to life or health increases the longer BCRC is permitted to continue to
operate during the COVID-19 pandemic. Petitioners urgently need relief to avoid

life-threatening infection with COVID-19.
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2. There is no other remedy for enforcing Pennsylvania’s child
protection laws within an acceptable time frame; the
Department must be compelled to take immediate action to
remove Petitioners from BCRC.

Mandamus is “designed to compel a public official’s performance of a
mandatory duty, and may issue only where (1) ‘the petitioner has a clear legal right
to enforce the performance of an act, (2) the defendant has a corresponding duty to
perform the act and (3) the petitioner has no other adequate and appropriate
remedy.”” Garber v. Pennsylvania Dept. of Corrections Secretary, 851 A.2d 222,
225 (Pa. Cmwlth. 2004); see also Coady v. Vaughn, 770 A.2d 287, 289 (Pa. 2001).
In other words, mandamus is used “when the tribunal or agency has been ‘sitting
on its hands.”” Chanceford Aviation Properties, L.L.P. v. Chanceford Tp. Bd. of
Supervisors, 923 A.2d 1099, 1108 (Pa. 2007).

Here, Petitioners are the people most directly impacted by BCRC’s “gross
incompetence, negligence, [or] misconduct in operating the facility”; it is literally
their life and health that is being put at risk. While they are involuntarily detained
at BCRC during this pandemic, Petitioners have a clear and direct interest in
whether or not the facility is in compliance with the state’s licensing standards.

In addition, the Department is bound to ensure that families detained at

BCRC receive the care and protection mandated for licensed facilities pursuant to

state law. The Department’s obligation to act in qualifying emergency
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circumstances is mandatory. 55 Pa. Code § 20.37. In the present crisis, the
Department has failed to make any findings with regard to risk to the life or health
of children detained at BCRC.*® Despite the Department’s inaction, voluminous
available evidence included with this petition indicates that current conditions at
BCRC do, in fact, constitute “an immediate and serious danger to the life or
health” of the children. Consequently, a writ of mandamus is warranted in this
matter. Given the urgency of this moment, Petitioners have no other adequate and
appropriate remedy.

Calls for the Department to issue an emergency removal order have grown
more urgent given that COVID-19 is spreading like wildfire through ICE detention
centers in Pennsylvania.*’ The Department cannot claim that it is unaware of the
need for immediate action to protect children at BCRC under these emergency
circumstances.*® Yet it has refused to act. On April 4, 2020, in response to renewed

calls given the news that five ICE detainees in Pennsylvania have tested positive

“6 It is unclear whether or how the Department is conducting any monitoring or inspections of
these children, despite being aware that COVID-19 has entered and spread through other ICE
detention centers in the Commonwealth. See Gammage, supra note 2.

47 See Cheri Gregg, Federal judge releases more immigrants detained in ICE facilities in
Pennsylvania, KYW News Radio (April 7, 2020), available at
https://kywnewsradio.radio.com/articles/news/judge-releases-more-immigrants-detained-in-ice-
facilities (“six Philadelphia City Councilmembers wrote to Gov. Tom Wolf, asking him to use
executive powers to close the county-owned, federally-run facility in Berks County, where
families are being held indefinitely. ‘We need to free our families. They came here for a better
life and it shouldn’t be a death sentence,’ said Councilmember Helen Gym.”).

8 Due to ongoing litigation and consistent public attention to family detention at BCRC, the
Department is familiar with the parameters of 55 Pa. Code 3800, et seq., as applied at BCRC.
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for COVID-19, Respondent stated that “the Wolf administration cannot
unilaterally shut down this facility without immediate threat to health and safety.”
Id. The threat of a virulent and deadly pandemic in close quarters must meet that
standard. The Department once again has illustrated its continuing failure to
protect children within the Commonwealth. Moreover, waiting for resolution of the
pending licensing matters before the Department’s Bureau of Hearings and
Appeals and the Commonwealth Court could be too late for the children now
detained at BCRC, who could be exposed to COVID-19 at any time, if they have
not already been exposed. BCRC’s well documented failure to provide adequate
medical care to detained children could lead to dire results if children or their
parents become infected with COVID-19.

3. Federal preemption does not apply to state licensure of a
child residential and day treatment facility.

Finally, there is no conflict between federal and state law on this issue: Both
clearly allow for the release of Petitioners in the event of a public health
emergency. Berks is owned and operated by Berks County through a contract with
the federal government. Where Congress has not displaced state regulation in a
specific area, state law is preempted to the extent that it actually conflicts with
federal law. Such a conflict arises when “compliance with both federal and state

regulations is a physical impossibility,” Florida Lime & Avocado Growers, Inc. v.
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Paul, 373 U. S. 132, 142-143 (1963), or where state law “stands as an obstacle to
the accomplishment and execution of the full purposes and objectives of
Congress.” Hines v. Davidowitz, 312 U.S. 52, 67 (1941). No such conflict is at
issue here. States have authority to mandate and direct behavior to prevent an
outbreak of disease and to enact public health laws.* The only federal law on
point--the settlement agreement entered into by the federal government in Flores--
explicitly states that children being held in federal immigration detention must be
housed in licensed, unsecure facilities. Berks is a secure facility, and its license,
having been revoked by the Department, remains in limbo.>® Pennsylvania laws
governing childcare facilities, therefore, do apply to BCRC, as it cannot be
shielded by its contract with the federal government.

The process outlined in 55 Pa. Code § 20.37 does not interfere with federal

law. In fact, federal law requires the federal government to comply with state law

“9See Zucht v. King, 260 U.S. 174, 177 (1922); Compagnie Francaise de Navigation a Vapeur v.
State Bd. of Health, 186 U.S. 380, 387 (1902) (“[U]ntil Congress has exercised its power on the
subject, such state quarantine laws and state laws for the purpose of preventing, eradicating, or
controlling the spread of contagious or infectious diseases, are not repugnant to the Constitution
of the United States ... .”); Lieberman v. Howard Johnson’s, Inc., 68 Pa. D. & C. 2d 179, 181
(1973) (under parens patriae, the Commonwealth can act to protect the health, safety and
welfare of the public at large); see also generally The Administrative Office of Pennsylvania
Courts, Pennsylvania Public Health Law Bench Book (Feb. 2007) at Sect. 2.20, p. 2, available at
http://www.pacourts.us/assets/files/setting-3008/file-722.pdf.

%0 Flores v. Lynch, 828 F.3d 898 (9th Cir. 2016); see also United States v. Pa. Env. Hearing Bd.,
431 F. Supp. 747 (M.D. Pa. 1977) (upholding Pennsylvania’s right to assess civil penalties
against a federally owned but privately operated facility for violations of state and federal water
pollution laws).
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when using a facility like BCRC. °! By collaborating in the detention of children in
a facility that cannot be licensed by the Commonwealth, BCRC is complicit in the
violation of both Pennsylvania law and the Flores agreement. The impact of an
emergency removal order on the federal government would be that it would not be
able to detain noncitizen families at BCRC. An emergency removal order would do
nothing to change the federal government’s relationship with its detainees, as they
would either remain in federal custody via transfer to another family detention
center or, more likely, would be released into the care of family or community
sponsors.>? Each Petitioner has family ready and willing to receive them in the
U.S., and the federal government has that information. The Department could
provide reasonable notice and time to the federal government to make the

necessary arrangements to relocate or release Petitioners.

*" Pursuant to the parameters set out in Flores, the federal government can only detain minors
with parents for more than 20 days in a secure facility if it is licensed by the state. Flores v.
Lynch, 828 F.3d 898 (9th Cir. 2016). Such facilities must comply with state licensing
requirements. As detailed in section IV(C), supra, BCRC is out of compliance with state law
regulating child day and residential facilities. The federal government may not compel a state to
permit the detention of families, including children, in a local county facility that is being
operated in violation of contrary to the state’s health and safety regulations. Forcing
Pennsylvania to operate facilities within its borders, in violation of state law, is precluded by
state sovereignty. New York v. United States, 112 S.Ct. 2408, 2435 (1992) (“Whatever the outer
limits of that sovereignty may be, one thing is clear: Federal Government may not compel the
States to enact or administer a federal regulatory program.”).

2Annie Rosenthal, Berks center with history of abuses could become model for detention of
asylum-seeking families, Pittsburgh Post-Gazette (July 10, 2018), available at https://www.post-
gazette.com/news/politics-nation/2018/07/09/Berks-county-residential-center-asylum-seekers-
could-become-model-mass-family-detention/stories/201807070078 (noting that most of the
families detained at BCRC have family members waiting to sponsor them upon release).
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VI. REQUEST FOR RELIEF
WHEREFORE, Petitioners respectfully urge the Court to:

1. Issue a writ of mandamus compelling the Department to take immediate
action to remove Petitioners from BCRC pursuant to 55 Pa. Code § 20.37;

2. Enter an injunction preventing the Department from lifting the emergency
removal order after Petitioners are removed from BCRC during the
pendency of any state, county, or local stay-at-home order relating to the
COVID-19 health crisis;

3. In the alternative, exercise the Court’s plenary jurisdiction pursuant to 42
Pa.C.S. § 726 to hear the related matter now pending in Commonwealth
Court, J.S.C., et al. v. DHS (678 MD 2019), and grant the relief requested
therein;

4. In the alternative, transfer this matter to the Commonwealth Court pursuant
to 42 Pa.C.S. § 5103(a) with instructions to establish an expedited briefing

and hearing schedule.

Dated: April 8, 2020 Respectfully submitted,

/s/Karen Hoffmann
Karen Hoffmann (Bar No. 323622)
SYRENA LAW
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Case 1:20-cv-00786 Document 1-13 Filed 03/21/20 Page 1 of 22

DECLARATION OF DR. JULIE DEAUN GRAVES

I, Julie DeAun Graves, declare as follows:

1.

I am Associate Director of Clinical Services at Nurx, a practicing physician with board
certification in Family Medicine, and I am a public health physician, previously serving
as Medical Director for the Texas Department of State Health Services for the Houston
region, as Medical Services Coordinator for the Texas Department of Aging and
Disability Services, and as a medical consultant to the Texas Medical Board. I managed
the HINI influenza outbreak for the Texas State Supported Living Centers and oversaw
public health efforts for the Houston region (population 7 million) for Ebola virus, Zika
virus, West Nile virus, highly pathogenic avian influenza, tuberculosis outbreaks, and
natural disasters. I obtained my medical degree and completed a surgical internship then
family medicine residency at the University of Texas Southwestern Medical School in
Dallas, Texas. I earned a Master’s degree in Public Health and a Doctor of Philosophy in
Management, Policy, and Statistics at the University of Texas School of Public Health. I
have practiced family medicine and public health since 1989, and in 2018-2019 I was
Associate Professor and Vice-Chair for Education at Georgetown University School of
Medicine. I attach a copy of my curriculum vitae.

COVID-19 is an illness caused by the SARS-CoV-2 virus, which is a coronavirus that
was first detected in humans during the outbreak (now a pandemic) we are experiencing
now. The Centers for Disease Control and Prevention reports that as of March 18, 2020 at
noon, there are 7,038 cases in the United States, with some cases reported in every state
in the US, and there are 97 deaths so far. The Texas Department of State Health Services
reports 83 cases and two deaths as of March 18, 2020. The U.S. and Texas are in the
early stages of the pandemic, and because there has been insufficient testing for cases, the
reported cases numbers are low despite the high probability that there are many more
infected individuals in the population. Spread is faster and more dangerous when people
are in close quarters. People must maintain distance from others of six feet or more to
reduce spread of the virus from person to person.

. People with health conditions such as diabetes, asthma, emphysema, heart disease,

kidney disease, pregnancy, cancer, HIV, and autoimmune diseases like lupus and
rheumatoid arthritis are at higher risk for severe illness, complications, and death from
COVID-19. People over age 60 have higher death rates, but severe cases of illness and
deaths are reported in people of all ages. The ratio of cases of COVID-19 to deaths from
this illness is much higher than for other contagious diseases like influenza.
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. The SARS-CoV-2 virus damages the lung tissue, which means that even those who
recover need prolonged medical care and rehabilitation. They are likely to have
permanent disability from loss of lung capacity. The heart itself can be infected, and
kidneys and the nervous system can also be impacted and damaged permanently.

. There is no vaccine and no treatment for COVID-19. We only have prevention as a tool
to stop the pandemic. If we don’t move people out of congregate settings, most of them
plus the staff who work with them will become infected, and many will die or have
permanent disability. People must be in small family groups and should distance 6-10
feet from anyone not in their family group. People should not be in large buildings full of
many people, and people must practice thorough hand washing. If we don’t do these two
steps — distancing and hand washing — the pandemic will not end.

COVID-19 is transmitted from person to person by breathing in air that contains the
droplets they’ve coughed or the virus they’ve shed, or by touching a surface with the
virus on it, unless there is full personal protective equipment: mask, gloves, gown, plus
thorough handwashing before putting on the equipment and after removing it.

. As Medical Director for the Texas Department of State Health Services Houston region, I
collaborated with the Department of Health and Human Services during disease
outbreaks among children who were held in facilities in central and south Texas. [ am
familiar with these facilities and the conditions faced by people held and by those who
work there. In August of 2019 I volunteered with a Catholic Charities facility in Laredo,
Texas and provided medical care to people just released from detention in Customs and
Border Patrol facilities. I observed the ill health, exhaustion, and malnutrition evident in
these people. Additionally, because of my work as Medical Services Coordinator for the
Texas Department of Aging and Disability Services overseeing health care in the State
Supported Living Centers, which are congregate living settings, I am familiar with the
risks to residents and staff of any infectious disease, and particularly those with high
infectivity, such as this coronavirus SARS-CoV-2.

. T'have read and analyzed the March 18, 2020 Immigration and Customs Enforcement
documentation found at https://www.ice.gov/covid19. The guidance regarding personal
protective equipment is insufficient to maintain the health and safety of the people held
and those who work in these facilities. The document states that Immigration and

Customs Enforcement follows guidance from the Centers for Disease Control and
Prevention regarding masks and other personal protective equipment. The Centers for
Disease Control and Prevention guidance includes using bandanas, scarves, and other
home-made protection when sufficient masks are not available. Unless every person with
any respiratory symptoms and all workers who are in contact with more than one detainee
are wearing properly fit-tested N-95 masks, they are not protected from spread of this
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coronavirus SARS-CoV-2. Additionally, the Immigration and Customs Enforcement does
not discuss the transmission of SARS-CoV-2 on surfaces. This virus can live and be
infectious on surfaces for up to 10 days. There is no guidance in the document about use
of surface cleaning agents and any strategies for containing spread by touching of
surfaces, nor is there mandate for wearing protective gloves.

The March 18, 2020 Immigration and Customs Enforcement documentation states that
there are no confirmed cases of COVID-19 in Immigration and Customs Enforcement
facilities. However, there is no evidence that any testing for this virus has been
performed. There cannot be confirmed cases without testing. The risk is very high that
there are indeed unconfirmed cases in these facilities, and that detainees are not being
provided with appropriate testing. This guidance document notes that new detainees are
screened for risk of COVID-19. However, we are now in a pandemic, and all are at risk.
Plus, detainees enter an area of risk when they enter a facility. Detainees who meet risk
criteria are housed separately from others, but they are not quarantined alone, but instead
held in groups. This does not meet quarantine standards. Also, the document notes that
symptomatic detainees are transported to medical appointments with only a mask. This is
insufficient. The masks should be N-95, and a thorough fit testing must be performed in
order for this N-95 to protect others from an ill person’s respiratory secretions. No
protective equipment to prevent transmission from surfaces is in place. Those detainees
who are transported out of the United States by airplane have not been tested for SARS-
CoV-19 and are not transported in appropriate personal protective equipment.

Proper procedure in Immigration and Customs Enforcement facilities should be that all
detainees and staff practice social distancing as delineated by the Centers for Disease
Control and Prevention. Only family groups should be in a space that is sealed off from
others, and these groups should maintain distance of at least six feet from other persons.
All detainees should be informed about safety protocols and proper hand washing
procedures and frequency and monitored to ensure that they are following these protocols
and procedures.

Even if all of the recommendations made by Immigration and Customs Enforcement and
that I have provided are followed, the conditions of detention are such that the detained
families would still be at high risk. Because this virus is transmitted through droplets,
through the air, and on surfaces, and because people who do not have symptoms but are
infected transmit the virus to others, even one infected person in a facility, either a
detainee or a staff member, can infect the majority of people in the facility. This is
worsened by the crowded conditions in the facilities.

For the reasons above, in order to contain the unchecked spread of the COVID-19 virus,
we must relocate as many people as possible out of institutional settings. This would also
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include civil immigration detention centers. If we do not take steps to permit people to
practice social distancing in small family units, these institutional centers will become
sites of massive numbers of COVID-19 cases placing both people held there as well as
those who work there at high risk of infection with the SARS-CoV-2 virus. Based on
indications from countries around the world, many will develop COVID-19 illness with
seriousness and sequelae ranging from mild illness to permanent disability to death.

Pursuant to 28 U.S.C. 1746, I declare under penalty of perjury that the foregoing is true and
correct.

Executed this 20t" day in March 2020, in North Bay Village, Florida.

é i&r Julie DeAun Graves
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Julie D. Graves, M.D., M.P.H., Ph.D., F.A.A.F.P.
Current positions:
Family medicine and public health physician in private practice

Associate Director of Clinical Services, Nurx

Education:

06/1979 Bachelor of Arts, Rice University, Houston, Texas
Majors: Biology, Health and Physical Education

06/1983 Doctor of Medicine
The University of Texas Southwestern Medical School, Dallas, Texas

12/1992 Master of Public Health

The University of Texas Health Science Center (UTHealth) School of Public Health, Houston, Texas
Concentration: Health Services Organizations

Thesis: Preferences for Perinatal Health Decisions: A Critical Appraisal

12/2011 Doctor of Philosophy

The University of Texas Health Science Center (UTHealth) School of Public Health, Houston, Texas
Division of Management, Policy, and Community Health

Major: Health Policy

Minors: Management, Biostatistics

Dissertation: Analysis of Policy Issues Surrounding the Electronic Medical Record

Medical licensure:

State: Texas
License No: G5110
Initial Date: 08/23/1983

Renewal/Expiration Date: 02/28/2020

State: Wisconsin
License No: 53273
Initial Date: 06/23/2009

Renewal/Expiration Date: 10/31/2021
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State: Alabama
License No: 12408
Initial Date: 10/22/1985

Renewal/Expiration Date: 12/31/1986

State: Nebraska
License No: TX-G5110
Initial Date: 07/20/1985

Renewal/Expiration Date: 07/26/1985

State: Florida
License No: ME134326
Initial Date: 10/25/2017

Renewal/Expiration Date: 01/31/2022

State: District of Columbia
License No: MD045899
Initial Date: 02/26/2018

Renewal/Expiration Date: 12/31/2020

State: Maryland
License No: D84791
Initial Date: 02/16/2018

Renewal/Expiration Date: 09/30/2020
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Certifications:

American Board of Family Medicine: Certificate Number 1070893973

Date certified: 07/1989
Dates of Re-certification:

Jul 14, 1989 - Jul 13, 1995
Jul 14, 1995 - Jul 12, 2001
Jul 13,2001 - Aug 01, 2008
Aug 02, 2008 - Apr 09, 2017
Apr 10, 2017 -12/2027

Advanced Cardiac Life Support 5/1983-12/94, 01/1997-12/2001, 01/2003-12/2018
Advanced Trauma Life Support 01/2003-12/2019

Pediatric Advanced Life Support 01/2004-12/2017

Languages Spoken
English — mother tongue
Spanish — basic medical
German — basic

Previous Academic Appointments and Activities

03/2018-03/2019
Vice-Chair for Education, Department of Family Medicine, Georgetown University School of
Medicine

05/2017-12/2017
Associate Professor of Epidemiology, University of Medicine and Health Sciences, St. Kitts and Nevis

06/2015-08/2019
Adjunct Associate Professor of Management, Policy, and Community Health, The University of Texas
Health Science Center (UTHealth) School of Public Health

Lecturer: PH 3620, Principles and Practice of Public Health
Lecturer: PH 5220, Gender and Leadership

Preceptor: Occupational Medicine Residency program

Dissertation Committee member: PhD student Stella Okoroafor, MD, MPH (in process)
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06/2015-05/17
Faculty, Texas Department of State Health Services Preventive Medicine Residency program

Infectious Diseases and Chronic Disease Preventive Lectures Series Coordinator

06/2014
Visiting Faculty, Tanzania Training Center for International Health

03/2013-08/2014
Associate Professor of Behavioral and Clinical Medicine and Public Health, University of Sint
Eustatius School of Medicine

Course director: Epidemiology, Medical Ethics, Biostatistics

09/2012-08/2013
Adjunct Assistant Professor of Epidemiology, The University of Texas Health Science Center
(UTHealth) School of Public Health

Dissertation Committee Member, DrPH student Christina Socias (completed)

Associate Professor of Behavioral and Clinical Medicine, American University of the Caribbean
School of Medicine, Sint Maarten

Course director and principal faculty, Medical Ethics

Faculty, Introduction to Clinical Medicine

01/2012-09/2012
Assistant Professor of Family and Community Medicine, The University of Texas Health Science
Center at San Antonio, Texas

06/2009-08/2009
Graduate Teaching Assistant, The University of Texas Health Science Center (UTHealth) School of
Public Health

PH 3620 Principles and Practice of Public Health (on-line course)

11/2002-05/2005
Faculty physician, Austin Medical Education Programs, Family Medicine residency program, Austin,
Texas

01/1995-12/1999
Clinical Assistant Professor of Family Medicine, Texas A&M University Brazos Valley Family
Medicine residency program, College Station, Texas
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11/1992-05/1995
Clinical Assistant Professor of Family Medicine, Baylor College of Medicine, Houston, Texas

Obstetrics fellowship co-coordinator

08/1989-08/1991
Assistant Professor of Family and Community Medicine, The University of Texas Houston Health
Science Center

Founding course director, Family Medicine Clinical Clerkship

Co-author, HRSA Primary care training grant

Research Activities

01/2012-09/2012

ReACH Scholar, Center for Research to Advance Community Health, University of Texas Health
Science Center at San Antonio

Project: Quality assurance using electronic health records

Principle Investigator: Barbara J. Turner, MD, MSED, MSCP

Internal funding.

01/2007-12/-2009

Research Associate, Health Policy Institute, University of Texas School of Public Health
Projects: Translational research applications of public policy analysis; Food oases
Principle investigators: Stephen Linder, PhD and Eduardo Sanchez, MD, MPH

Internal funding

01/1991-12/1992

Research Associate, Center for Health Policy Studies, University of Texas School of Public Health
Project: Health manpower analysis for primary care in Texas

Principle investigators: Virginia Kennedy, PhD and Frank Moore, PhD

Funding: Texas Higher Education Coordinating Board

08/1989-08/1991

Project staff, University of Texas Houston Health Science Center
Project: Cholesterol reduction with high rice fiber diets

Principle investigator: Mark E. Clasen, MD, PhD

Funding: National Rice Council

09/1988-06/1989

Principle investigator, McLennan County Medical Education and Research Foundation
Project: Obstetrical Practice by Texas Family Physicians

Funding: Texas Higher Education Coordinating Board

10
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Governmental Public Health Practice

06/2017-3/2019
Consultant to Ministry of Health, St. Kitts and Nevis, for disaster preparedness and cannabis health
effects

02/2015-05/2017
Regional Medical Director, Texas Department of State Health Services, Health Services Region 6/5S
(Houston area, population 7 million)

01/2009-12/2011
Medical consultant, Texas Medicaid Office of Inspector General, Austin, Texas

01/2005-12/2012
Quality monitor and investigator, Texas Medical Board, Austin, Texas

09/2009-05/2011
Medical Services Coordinator for State Supported Living Centers, Texas Department of Aging and
Disability Services, Texas (statewide)

Member, Institutional Review Board

05/2001-22/2002
Medical Consultant, Texas Department of Health, Children’s Health and Infectious Disease
Epidemiology and Surveillance, Austin, Texas (statewide)

Chair, Institutional Review Board, Texas Department of Health

06/1995-12/1999
Educational consultant, Texas WIC (Women, Infants, and Children) nutrition program

01/1994-12/1995
Utilization Review Physician, Lone Star Texas Medicaid managed care program

Clinical Experience

04/2005-02/2015 and 06/2017 —3/2018
Private practice of family, hospitalist, and emergency medicine, Texas, Sint Maarten, Croatia, Carnival
Cruises

09/2005 - 11/2005
Emergency Room Physician, U.S. Army MEDDAC, Wuerzburg, Germany Combat Support Hospital

01/2000-12/2001
Medical Director, Mother's Milk Bank at Austin (volunteer, co-founder)

11
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09/1991-08/1992
Family physician, University of Houston student health service

09/1988-06/1989
Fellowship in Faculty Development, McClennan County Medical Education Research Foundation,
Waco, Texas

06/1986-09/1988
Residency in Family Medicine, St. Paul Medical Center, Dallas, Texas

06/1985-05/1986
Locum tenens primary care and emergency medicine physician, CompHealth, Inc., Florida, Alabama,
Nebraska, Texas

07/1984-05/1985
Residency training in Anesthesiology, University of Florida Shands Hospital, Gainesville, Florida

07/1983-06/1984
Internship in General Surgery, Parkland Memorial Hospital, Dallas, Texas
Private Sector

01/2009-12/2012
Principal, InGenius Strategies, LLC (health information technology consulting)

01/2005-12/2009
Consultant, Texas Medical Foundation Health Quality Institute (Medicare Quality Improvement

Organization for Texas)

05/2005-08/2009
Chief Medical Officer, Practice IT, LLC (health information technology vendor)

01/1995-12/1996
Public policy advocacy, Texas Tobacco Education Project

Honors and Awards:

Outstanding Faculty, Texas Department of State Health Services Preventive Medicine Residency,
06/2017

Team Spirit Award, Texas Department of Health, 11/2002

C. Frank Webber Award for Excellence in Oncology, M.D. Anderson Cancer Center and the Texas
Academy of Family Physicians, 05/1998

Fellow of the American Academy of Family Physicians, granted 09/1996

12
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Lin H, Weil L, Evans D, Shaw D, Rosen G, Graves J. Regional Epidemiology Coordination
Plan: effective use during a multijurisdictional outbreak investigation. Texas Public Health
Association 92nd Annual Education Conference, April 2016, Galveston, Texas

Rosen G, Lin H, Swanson K, Shaw D, Weil L, Evans D, Graves J. Local challenges to state
policy: Evaluating the interim guidance for monitoring and movement of persons with potential
Ebola Virus exposure in Southeast Texas --October-December, 2014. American Public Health
Association Annual Meeting, October 2015, Chicago, Illinois.
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Graves J. Health Information Technology Policy in Germany, Switzerland, and Austria: Lessons
for US Policy Makers. American Public Health Association Annual Meeting, San Diego,
California, October 2012

Graves J, Sanchez E. Meeting the Health Needs of the Emerging Majority: Applying Lessons
Learned from Border Health Programs to Eliminate Health Disparities throughout the U.S.
American Public Health Association Annual Meeting, San Diego, California, October 2008

Graves J, Aday L. Decision Analysis and Preferences for Perinatal Health States. Agency for
Health Care Policy and Research Third Primary Care Conference. Atlanta, Georgia, January 1993

Moy, Julie Graves, Susman J, Berg A. Critiquing Clinical Policies. Society of Teachers of
Family Medicine Annual Meeting, San Diego, California, April 1993

Moy, Julie Graves, Schindler J, Duiker SS. Teaching Ambulatory Care in the Urban Setting,
American Association of Medical Colleges Southern Group for Educational Affairs, Houston,
Texas, April 1991

Moy, Julie Graves, Clasen ME, Donnelly J. Implementation of a Required Third year Clerkship
in Family Medicine after Legislative Directive. Society of Teachers of Family Medicine
Predoctoral Education Conference, San Antonio, Texas, February 1991.

Moy, Julie Graves, Goertz R. Legislative Directive for a Third year Family Medicine Clerkship.
Society of Teachers of Family Medicine, Seattle Washington, May 1990.

Conard S, Dahms L, McCraney, Julie Graves. Stress in Residency: External Causes,
Manifestations, and Impairment in Family Medicine as Compared to Other Specialties. Texas
Academy of Family Physicians, Austin, Texas, September 1988, first place; also at American
Academy of Family Physicians, Los Angeles, October 1988.

Invited Lectures

1.

The US Health Care System in Transition. University of Medicine and Health Sciences Health
Policy Lecture Series. July 13, 2017. Basseterre, St. Kitts and Nevis.

2. Legislative Issues Regarding Syndromic Surveillance. Texas Health Information

Management Systems Society Legislative Conference. April 12, 2017, Austin, Texas.

. Cross-Jurisdictional Coordination for Super Bowl LI Planning. Local Health Authorities

Symposium. Texas Public Health Association 93™ Annual Meeting. March 27, 2017, Fort Worth,
Texas

. Texas Syndromic Surveillance System. Health Information Management Systems Society,

Austin Chapter, August 9, 2016

. A Congressional Forum on the Zika Virus and a Discussion of an Action Plan for Houston and

Harris County. Good Neighbor Health Clinic, Houston, March 10, 2016.
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. Telemedicine for Children with Special Health Care Needs. Caring for Children with Special

Health Care Needs in Medicaid Managed Care, Texas Health and Human Services
Commission, Austin, Texas, March 8, 2002. With Nora Taylor Belcher

Medicaid and Managed Care. Women in Government Forum on Medicaid, Austin, Texas,
September 16, 1995.

. Managed Care and Managed Competition. Southeast Texas Chapter of the International

Patient Education Council, University of Texas MD Anderson Cancer Center, June 2, 1993.

AIDS and Adolescents: HIV Policy Concerns. National Conference of State Legislatures
Women’s Network, Mobile, Alabama, May 20, 1993.

10. Vaginal Birth after Cesarean. Visiting Professor in Perinatal Health, University of Kansas

School of Medicine Perinatal Conference, Kansas City, Kansas, April 3, 1992.

11. The Development of Medical Specialties in America. History of Medicine Lectures,

University of Texas Houston Health Science Center, April 25, 1991.

Presentations at Professional Development Courses

1.

Analysis of Policy Issues Surrounding the Electronic Medical Record. Grand Rounds.
University of Texas Health Science Center at San Antonio. October 14, 2011. One hour
Category I credit.

. Barriers to Preventive Care for Women with Disabilities. Center for Health Disparities

Annual Conference, University of North Texas Health Science Center, Ft. Worth, Texas, May 8,
2010. One hour Category I credit.

. Clinical Indicators in Medicare’s Hospital Quality Improvement Project. Houston, Texas.

January 13, 2006. One hour Category I credit.

. Recent Changes to Texas End-of-Life Care Law. St. David’s Medical Center, Austin, Texas.

October 12, 2004. One hour Category I credit, one hour Texas Ethics credit.

. Aggressive Treatment of Type II Diabetes: What’s New in Type II Diabetes and Improving

Chronic Disease Management Care with a Systems Approach. Texas Academy of Family
Physicians. El Paso, Texas, May 2002. Two hours Category I credit.

. Update in Medical Ethics and Professionalism. Central Texas Continuing Education

Consortium. Austin, Texas, October 1999. One hour Category I credit.

. Breastfeeding Update. Grand Rounds. Columbia Bayshore Medical Center, Pasadena, Texas,

July 16, 1998. One hour Category I credit.

. Breastfeeding in Special Circumstances. American Academy of Family Physicians Annual

Session September 17, 1997, Chicago IL, 1 hour prescribed credit. Taught again in Annual
Session in 1998.
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9. Breastfeeding Update. Presbyterian Hospital Combined Obstetrics/Pediatrics conference, April
1997, 1 hour AMA Category I credit.

10. Intensive Course in Breastfeeding: Lactation Management Workshop for Physicians. April
24, 1996, Houston, Texas. Four hours AAFP credit. Taught again Harlingen, Texas; Tyler,
Texas; San Antonio, Texas, Dallas, Texas, Sugar Land, Texas in 1996, 1997, with Linda Zeccola,
Tom Hale, Joanie Fischer, and Maryelle Van Landen

11. Intensive Course in Breastfeeding. March 11, 1996, Midland, Texas. Four hours continuing
nursing education credit. Taught again in Gallup, New Mexico and Boise, Idaho.

12. Breastfeeding: Improving the Support System. Hermann Hospital/UT Houston Medical
School Annual Perinatal Conference, Houston, Texas June 1996, 1 hour AMA credit.

13. Breastfeeding Update. Women’s Hospital, Houston, Texas, September 1996, 1 hour AMA
Category I.

14. Breastfeeding: Enlightening the Myths. Abilene Perinatal Conference, October 1996, 1 hour
AMA Category I credit.

15. Family Oriented Prenatal Care. Baylor College of Medicine Advances in Family Medicine.
January 20, 1995. 1/2 hour prescribed credit.

16. American Academy of Family Physicians Clinical Policies Training Course. San Diego,
California, April 1993. 9.5 hours prescribed credit, with Hanan Bell

17. Preference/ Utility Assessment in Outcomes Research. Agency for Health Care Policy and
Research Third Primary Care Conference, Atlanta, Georgia, January 10, 1993. 1 hour prescribed
credit.

18. Hormone Replacement Therapy. Clinical Recommendations Update at American Academy
of Family Physicians Scientific Assembly, Orlando Florida, October 1993. 2 hours prescribed
credit.

19. Problems and Solutions in Integrating Clerkship Teaching with Residency Education. McLennan
County Medical Education and Research Foundation Program Management Conference, Austin,
Texas, May 18, 1990. 1 hour prescribed credit, with Donald Koester

20. The Status of Obstetrical Practice by Texas Family Physicians: Implications for Residency
Training. McLennan County Medical Education and Research Foundation Program Management
Conference, Austin, Texas, February, 1989. 1 hour prescribed credit.

21. The Genogram in Prevention. University of Texas Houston Health Science Center/ Texas

Academy of Family Physicians Prevention for the Nineties Conference, Houston, Texas, October
30, 1989. 1 hour prescribed.
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Professional Organizations:

American Public Health Association 1992-present

2020-2023
2015-2016
2016

2014-2017
2012-2016

Governing Councilor

Joint Policy Committee member; Co-chair, 2016
Executive Board member, ex officio

Submission Review for Annual Scientific Meeting
Science Board member; Chair, 2016

Medical Care Section (Mentoring Chair 2018)
International Health Section

Florida Public Health Association 2019-present

Florida Medical Association 2019-present

Travis County Medical Society 1995-2014

1998-2001
1996-1999

Committee on Legislation; Chair 1999-2000
Alternate Delegate to Texas Medical Association

Harris County Medical Society 1989-1995 and 2015-2016

2015-2016
2015-2016
1995
1994-1995
1990-1995
1992-1993
1991-1994
1991
1991

Committee on Communication and Public Health
Emergency Care Committee, ex officio

Delegate to Texas Medical Association

Board of Medical Legislation

Committee on Membership and Medical Precepts
Executive Board, Central Branch

Alternate Delegate to Texas Medical Association
Medical Student Committee

Chair, Young Physicians Section

2015—present Committee on Communications and Public Health

Texas Medical Association 1987-2016

1995-2001
1994
1993-1994
1998
1991-1992
1990-1994
1990-1991
1989
1989-1991
1989
1987-1988

TexPAC (political action committee) Board of Directors
Task Force on Hospital Staff-County Medical Society Relations
ad hoc Committee on Practice Parameters

Council on Public Health

ad hoc Committee on International Medical Graduate Issues
TexPAC (political action committee) Vice-chairman

Young Physicians Governing Council

Chairman, McLennan County MediCaring Task Force
Committee on Manpower

Council on Socioeconomics

Committee on Health Insurance

American Medical Association 1987-1999, 2006-2008, 2010 -2011

1991
1989-1994

Executive Committee and Founding Member, Women’s Caucus
Medical Schools Section, Delegate for University of Texas Health Science Center,
Houston
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American Academy of Family Physicians 1987-present

1993-1999  Peer Reviewer, Home Study/Self-Assessment Program

1991-1995 Task Force on Clinical Policies for Patient Care; Executive Committee
1993-1994  Vaginal Birth after Caesarean Section Policy Team

Texas Academy of Family Physicians 1987-2016
1997 -1998  Task Force on Governance

1997 Task Force on Computers

1996 Task Force on Health System Reform

1997 Committee on Public Health and Scientific Affairs Chairman, 1995-1997
1994-1996  Committee on Legislation and Public Policy Vice-chair, 1996

1990 Vice-Chairman, Student Affairs Committee

Names used due to marriage:
Julie Graves 1957-1984 and 2012 - present

Julie Graves McCraney 1984 - 1999
Julie Graves Moy 1999 — 2012

Address

8000 West Drive, #314
North Bay Village, FL 33141

Email:
drjuliegraves@gmail.com

Telephone

512-689-8001
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Pursuant to 28 U.S.C.§ 1746, I hereby declare as follows:

I. BACKGROUND AND QUALIFICATIONS

1. Tam Dr. Jaimie Meyer, an Assistant Professor of Medicine at Yale School of
Medicine and Assistant Clinical Professor of Nursing at Yale School of
Nursing in New Haven, Connecticut. I am board certified in Internal
Medicine, Infectious Diseases and Addiction Medicine. I completed my
residency in Internal Medicine at NY Presbyterian Hospital at Columbia,
New York, in 2008. I completed a fellowship in clinical Infectious Diseases
at Yale School of Medicine in 2011 and a fellowship in Interdisciplinary
HIV Prevention at the Center for Interdisciplinary Research on AIDS in
2012. T hold a Master of Science in Biostatistics and Epidemiology from
Yale School of Public Health.

2. T have worked for over a decade on infectious diseases in the context of jails
and prisons. From 2008-2016, 1 served as the Infectious Disease physician
for York Correctional Institution in Niantic, Connecticut, which is the only
state jail and prison for women in Connecticut. In that capacity, I was
responsible for the management of HIV, Hepatitis C, tuberculosis, and other
infectious diseases in the facility. Since then, I have maintained a dedicated
HIV clinic in the community for patients returning home from prison and
jail. For over a decade, I have been continuously funded by the NIH,
industry, and foundations for clinical research on HIV prevention and
treatment for people involved in the criminal justice system, including those
incarcerated in closed settings (jails and prisons) and in the community
under supervision (probation and parole). I have served as an expert
consultant on infectious diseases and women’s health in jails and prisons for
the UN Office on Drugs and Crimes, the Federal Bureau of Prisons, and
others. I also served as an expert health witness for the US Commission on
Civil Rights Special Briefing on Women in Prison.

3. T have written and published extensively on the topics of infectious diseases
among people involved in the criminal justice system including book
chapters and articles in leading peer-reviewed journals (including Lancet
HIV, JAMA Internal Medicine, American Journal of Public Health,
International Journal of Drug Policy) on issues of prevention, diagnosis, and
management of HIV, Hepatitis C, and other infectious diseases among
people involved in the criminal justice system.
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I1.

4. My C.V. includes a full list of my honors, experience, and publications, and

1t 1s attached as Exhibit A.

. To date, I am not being paid for my work in this case, although I am being

paid $1,000 for my time spent on a case filed in federal court in New York
involving similar issues. In making the following statements, I am not
commenting on the particular issues posed by this case. Rather, I am making
general statements about the realities of persons in jails and prisons.

. I have not testified as an expert at trial or by deposition in the past four

years.

HEIGHTENED RISK OF EPIDEMICS IN JAILS AND PRISONS

. The risk posed by infectious diseases in jails and prisons is significantly

higher than in the community, both in terms of risk of transmission,
exposure, and harm to individuals who become infected. There are several
reasons this is the case, as delineated further below.

. Globally, outbreaks of contagious diseases are all too common in closed

detention settings and are more common than in the community at large.
Prisons and jails are not isolated from communities. Staff, visitors,
contractors, and vendors pass between communities and facilities and can
bring infectious diseases into facilities. Moreover, rapid turnover of jail and
prison populations means that people often cycle between facilities and
communities. People often need to be transported to and from facilities to
attend court and move between facilities. Prison health is public health.

. Reduced prevention opportunities: Congregate settings such as jails and

prisons allow for rapid spread of infectious diseases that are transmitted
person to person, especially those passed by droplets through coughing and
sneezing. When people must share dining halls, bathrooms, showers, and
other common areas, the opportunities for transmission are greater. When
infectious diseases are transmitted from person to person by droplets, the
best initial strategy is to practice social distancing. When jailed or
imprisoned, people have much less of an opportunity to protect themselves
by social distancing than they would in the community. Spaces within jails
and prisons are often also poorly ventilated, which promotes highly efficient
spread of diseases through droplets. Placing someone in such a setting
therefore dramatically reduces their ability to protect themselves from being
exposed to and acquiring infectious diseases.
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10.Disciplinary segregation or solitary confinement is not an effective disease
containment strategy. Beyond the known detrimental mental health effects
of solitary confinement, isolation of people who are ill in solitary
confinement results in decreased medical attention and increased risk of
death. Isolation of people who are ill using solitary confinement also is an
ineffective way to prevent transmission of the virus through droplets to
others because, except in specialized negative pressure rooms (rarely in
medical units if available at all), air continues to flow outward from rooms
to the rest of the facility. Risk of exposure is thus increased to other people
in prison and staff.

11.Reduced prevention opportunities: During an infectious disease outbreak,
people can protect themselves by washing hands. Jails and prisons do not
provide adequate opportunities to exercise necessary hygiene measures, such
as frequent handwashing or use of alcohol-based sanitizers when
handwashing is unavailable. Jails and prisons are often under-resourced and
ill-equipped with sufficient hand soap and alcohol-based sanitizers for
people detained in and working in these settings. High-touch surfaces
(doorknobs, light switches, etc.) should also be cleaned and disinfected
regularly with bleach to prevent virus spread, but this is often not done in
jails and prisons because of a lack of cleaning supplies and lack of people
available to perform necessary cleaning procedures.

12.Reduced prevention opportunities: During an infectious disease outbreak, a
containment strategy requires people who are ill with symptoms to be
isolated and that caregivers have access to personal protective equipment,
including gloves, masks, gowns, and eye shields. Jails and prisons are often
under-resourced and ill-equipped to provide sufficient personal protective
equipment for people who are incarcerated and caregiving staff, increasing
the risk for everyone in the facility of a widespread outbreak.

13.Increased susceptibility: People incarcerated in jails and prisons are more
susceptible to acquiring and experiencing complications from infectious
diseases than the population in the community.' This is because people in
jails and prisons are more likely than people in the community to have
chronic underlying health conditions, including diabetes, heart disease,

! Active case finding for communicable diseases in prisons, 391 The Lancet 2186
2018), https://www.thelancet.com/journals/lancet/article/PIIS0140-
736(18)31251-0/fulltext.
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chronic lung disease, chronic liver disease, and lower immune systems from
HIV.

14.Jails and prisons are often poorly equipped to diagnose and manage
infectious disease outbreaks. Some jails and prisons lack onsite medical
facilities or 24-hour medical care. The medical facilities at jails and prisons
are almost never sufficiently equipped to handle large outbreaks of
infectious diseases. To prevent transmission of droplet-borne infectious
diseases, people who are infected and ill need to be isolated in specialized
airborne negative pressure rooms. Most jails and prisons have few negative
pressure rooms if any, and these may be already in use by people with other
conditions (including tuberculosis or influenza). Resources will become
exhausted rapidly and any beds available will soon be at capacity. This
makes both containing the illness and caring for those who have become
infected much more difficult.

15.Jails and prisons lack access to vital community resources to diagnose and
manage infectious diseases. Jails and prisons do not have access to
community health resources that can be crucial in identifying and managing
widespread outbreaks of infectious diseases. This includes access to testing
equipment, laboratories, and medications.

16.Jails and prisons often need to rely on outside facilities (hospitals,
emergency departments) to provide intensive medical care given that the
level of care they can provide in the facility itself is typically relatively
limited. During an epidemic, this will not be possible, as those outside
facilities will likely be at or over capacity themselves.

17.Health safety: As an outbreak spreads through jails, prisons, and
communities, medical personnel become sick and do not show up to work.
Absenteeism means that facilities can become dangerously understaffed with
healthcare providers. This increases a number of risks and can dramatically
reduce the level of care provided. As health systems inside facilities are
taxed, people with chronic underlying physical and mental health conditions
and serious medical needs may not be able to receive the care they need for
these conditions. As supply chains become disrupted during a global
pandemic, the availability of medicines and food may be limited.

18.Safety and security: As an outbreak spreads through jails, prisons, and
communities, correctional officers and other security personnel become sick
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and do not show up to work. Absenteeism poses substantial safety and
security risk to both the people inside the facilities and the public.

19.These risks have all been borne out during past epidemics of influenza in
jails and prisons. For example, in 2012, the CDC reported an outbreak of
influenza in 2 facilities in Maine, resulting in two inmate deaths.?
Subsequent CDC investigation of 995 inmates and 235 staff members across
the 2 facilities discovered insufficient supplies of influenza vaccine and
antiviral drugs for treatment of people who were ill and prophylaxis for
people who were exposed. During the HIN1-strain flu outbreak in 2009
(known as the “swine flu”), jails and prisons experienced a
disproportionately high number of cases.> Even facilities on “quarantine”
continued to accept new intakes, rendering the quarantine incomplete. These
scenarios occurred in the “best case” of influenza, a viral infection for which
there was an effective and available vaccine and antiviral medications,
unlike COVID-19, for which there is currently neither.

III. PROFILE OF COVID-19 AS AN INFECTIOUS DISEASE*

20. The novel coronavirus, officially known as SARS-CoV-2, causes a disease
known as COVID-19. The virus is thought to pass from person to person
primarily through respiratory droplets (by coughing or sneezing) but may
also survive on inanimate surfaces. People seem to be most able to transmit
the virus to others when they are sickest but it is possible that people can
transmit the virus before they start to show symptoms or for weeks after
their symptoms resolve. In China, where COVID-19 originated, the average
infected person passed the virus on to 2-3 other people; transmission
occurred at a distance of 3-6 feet. Not only is the virus very efficient at
being transmitted through droplets, everyone is at risk of infection because

2 Influenza Qutbreaks at Two Correctional Facilities — Maine, March 2011,
Centers for Disease Control and Prevention (2012),
https://www.cdc.gov/mmwr/preview/mmwrhtml/mmé6113a3.htm.

> David M. Reutter, Swine Flu Widespread in Prisons and Jails, but Deaths are
Few, Prison Legal News (Feb. 15, 2010), ' . .
https://www.prisonlegalnews.org/news/2010/feb/15/swine-flu-widespread-in-
prisons-and-jails-but-deaths-are-few/. o _

* This whole section draws from Brooks J. Global Epidemiology and Prevention
of COVID19, COVID-19 Sﬁm}fosu.ml, Conference on Retroviruses and
Opportunistic Infections (CRO ?, virtual (March 10, 2020); Coronavirus (COVID-
19), Centers for Disease Control, https://www.cdc.gov/coronavirus/2019-
ncov/index.html; Brent Gibson, COVID-19 (Coronavirus): What You Need to
Know in Corrections, National Commission on Correctional Health Care (February
28, 2020), https://www.ncchc.org/blog/covid-19-coronavirus-what-you-need-to-
know-in-corrections.
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our immune systems have never been exposed to or developed protective
responses against this virus. A vaccine is currently in development but will
likely not be able for another year to the general public. Antiviral
medications are currently in testing but not yet FDA-approved, so only
available for compassionate use from the manufacturer. People in prison
and jail will likely have even less access to these novel health strategies as
they become available.

21.Most people (80%) who become infected with COVID-19 will develop a
mild upper respiratory infection but emerging data from China suggests
serious illness occurs in up to 16% of cases, including death.> Serious
illness and death is most common among people with underlying chronic
health conditions, like heart disease, lung disease, liver disease, and diabetes,
and older age.® Death in COVID-19 infection is usually due to pneumonia
and sepsis. The emergence of COVID-19 during influenza season means
that people are also at risk from serious illness and death due to influenza,
especially when they have not received the influenza vaccine or the
pneumonia vaccine.

22.The care of people who are infected with COVID-19 depends on how
seriously they are ill.” People with mild symptoms may not require
hospitalization but may continue to be closely monitored at home. People
with moderate symptoms may require hospitalization for supportive care,
including intravenous fluids and supplemental oxygen. People with severe
symptoms may require ventilation and intravenous antibiotics. Public health
officials anticipate that hospital settings will likely be overwhelmed and
beyond capacity to provide this type of intensive care as COVID-19
becomes more widespread in communities.

23.COVID-19 prevention strategies include containment and mitigation.
Containment requires intensive hand washing practices, decontamination
and aggressive cleaning of surfaces, and identifying and isolating people

> Coronavirus Disease 2019 (COVID-19): Situation Summary, Centers for Disease
Control and Prevention (March 14, 2020), https://www.cdc.gov/coronavirus/2019-
ncov/summary.html.

® Clinical course and risk factors for mortality of adult inpatients with COVID-19 in Wuhan,
China: a retrospective cohort study. The Lancet (published online March 11, 2020),
https://www.thelancet.com/journals/lancet/article/PIIS0140-6736(20)30566-3/fulltext

" Coronavirus Disease 2019 (COVID-19): Interim Clinical Guidance for
Management of Patients with Confirmed Coronavirus Disease, Centers for Disease
Control and Prevention (March 7, 2020), https://www.cdc.gov/coronavirus/2019-
ncov/hcp/clinical-guidance-management-patients.html.
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who are ill or who have had contact with people who are ill, including the
use of personal protective equipment. Jails and prisons are totally under-
resourced to meet the demand for any of these strategies. As infectious
diseases spread in the community, public health demands mitigation
strategies, which involves social distancing and closing other communal
spaces (schools, workplaces, etc.) to protect those most vulnerable to
disease. Jails and prisons are unable to adequately provide social distancing
or meet mitigation recommendations as described above.

24.The time to act is now. Data from other settings demonstrate what happens
when jails and prisons are unprepared for COVID-19. News outlets reported
that [ran temporarily released 70,000 prisoners when COVID-19 started to
sweep its facilities.® To date, few state or federal prison systems have
adequate (or any) pandemic preparedness plans in place.” Systems are just
beginning to screen and isolate people on entry and perhaps place visitor
restrictions, but this is wholly inadequate when staff and vendors can still
come to work sick and potentially transmit the virus to others.

I declare under penalty of perjury that the foregoing is true and correct.

March 22, 2020
New Haven, Connecticut Dr. Jaimie Meyer

8 Iran temporarily releases 70,000 prisoners as coronavirus cases surge, Reuters
(March 9, 2020), https://www.reuters.com/article/us-health-coronavirus-iran/iran-
temporarily-releases-70000-prisoners-as-coronavirus-cases-surge-
i{dUSKBN20WI1ES.

? Luke Barr & Christina Carrega, State prisons prepare for coronavirus but federal
risons not providing significant §uidance,. sources say, ABC News (March 11,
020), https://abcnews.go.com/US/state-prisons-prepare-coronavirus-federal-

prisons-providing-significant/story?1d=69433690.
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DECLARATION OF BRIDGET CAMBRIA, ESQ.

I, Bridget Cambria, declare and say as follows:

1.

My name is Bridget Cambria, Esq. and I am an attorney licensed to practice in the State of
Pennsylvania since May of 2007. This declaration describes my experiences and
observations working with clients detained in an ICE family residential center, including
detention practices and conditions and, in particular, issues concerning the detention of
parents and children in the Berks Family Residential Center during the COVID-19
pandemic, their concerns about contracting a life-threatening illness in detention and the
conditions of detention which threaten the lives of the families in immigration family

detention in Pennsylvania.

For more than 12 years, I have exclusively practiced immigration law, working with
children, families and adults, both in the detained and non-detained settings. In my practice,
I have represented immigrants, children and families before Immigration Courts nationwide,
the Board of Immigration Appeals, Federal District Courts and the Third Circuit Court of
Appeals. I am a graduate of the Roger Williams School of Law, where my studies focused
on immigration and public interest law. Prior to law school, on or about 2002, I was
employed by the County of Berks as a staff member at the Berks County Residential Center
(hereinafter "BCRC,” previously and alternatively known as the "Berks County Youth

Center", "Berks Family Shelter", or the "Berks Family Detention Center").

Currently, I am an attorney with, and the Executive Director of, Aldea — The People’s
Justice Center (“Aldea”), a non-profit located in Reading, Pennsylvania in the County of
Berks. Our organization, Aldea, offers universal representation to families detained at the
Berks County Residential Center in Leesport, Pennsylvania. In the last five years, we have
represented more than one thousand parents and children who have been detained in family

detention in the BCRC.
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4. In the course of employment, I have regular occasion to observe, and therefore am familiar
with, the policies and practices of United States Immigration and Customs Enforcement
(“ICE”) toward the detention, release, and treatment of children and parents in family
detention generally and the Berks County Residential Center. I have also had the opportunity
to observe detention practices and detention conditions for families detained by ICE in

Pennsylvania.

5. Aldea maintains a near daily presence on the ground at the BCRC providing pro bono legal
services to detained families at no cost to ensure that all detained families and children have
access to legal services in immigration matters, which often times is a matter of life and
death. Families detained at the BCRC are seeking protection from persecution and torture
and are actively pursuing asylum, withholding of removal and protection under the United
Nations Convention Against Torture. Although the majority of families detained in Berks
are from Mexico, Guatemala, Honduras and El Salvador, families in the BCRC come from
all over the world. Other countries currently represented in the detained population at Berks

include also families from Haiti and India.

6. Prior to arriving at Berks, the vast majority of families are first detained in a “hielera”
(“icebox”) prior to arriving at Berks. Our clients frequently report they were crammed into a
large, cold cell for multiple days without access to hot meals, showers, toiletries, medical
care, and beds while in CBP custody. Following this time in unsanitary conditions in CBP
the families are transported to airports and flown to the BCRC. Often we observe families
and children arriving to the facility ill due to the poor conditions in CBP custody, and often
children and families fall ill shortly after arriving at the detention center as a result of the

same.

Detention Practices at the Berks County Residential Center
7. Thave provided legal services to the BCRC for more than five years and am a Flores

Consultant, meaning that I participate in discussions concerning the legal rights of detained
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minors pursuant to the Flores Settlement Agreement (FSA). It is undoubtable that the current
pandemic prevents appropriate care of minors in ICE custody as required under the FSA
which requires that custody determinations must be made while taking into account the
particular vulnerability of children as well as to protect the minor’s well being and that of
others. See Paragraph 11. The FSA requires safe and sanitary conditions for children and
that they be processed expeditiously. The FSA requires a detention determination without
unnecessary delay and that the determination be made to not only ensure appearance in
court, but to ensure the safety of minors or others. See Paragraph 12 and 14. Further, if for
some reason, such as danger, the DHS desires to continue to detain the child, they are
obligated to immediately provide a bond hearing before an immigration judge, in every case.
Paragraph 24A. Further, in the case of detained children, in consideration of bond,
simultaneous release of the detained parent pursuant to 8 C.F.R. 1236.3(2) must be

considered.

I have also had an opportunity to tour the BCRC facility in my capacity as a Flores monitor.
Our staff continue to provide services during the COVID-19 outbreak as we are obligated by
the EOIR to provide legal representation in Immigration Courts that remain open. Detained
Immigration Courts have not shuttered during the pandemic, therefore our clients, detention

centers, and our employees remain at risk.

The BCRC detains mothers, fathers and children. The BCRC detains children of all ages, as
young as an 11-day-old newborn through children aged 17 years of age. The current
population of Berks consists of children as young as 6 months old to children who are
teenagers. The BCRC can detain up to 96 persons at one time. As of this writing, we can
estimate that about 50 mothers, fathers and children are detained at the BCRC, a facility that
consists of one building where the detainees are in close quarters. The placement
determination of families in the BCRC, rather than placement in liberty, is made by ICE.
The majority of families apprehended by the Department of Homeland Security (“DHS”) are
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not subject to confinement. By and large, families subject to removal from the United States
are subject to alternatives to detention. Those in family detention are the exception and not

the rule.

Family detention by the DHS occurs only in the BCRC in Leesport, Pennsylvania, the South
Texas Family Residential Center in Dilley, Texas and the Karnes County Residential Center,
in Karnes, Texas. A family cannot be detained in any other facility in the United States. For
that reason, families are transported from every part of the United States into the family
detention centers in Texas and Pennsylvania. We receive families from the Southern Border,
from interior apprehensions by ICE throughout the United States and apprehensions at the

Northern Border.

Not a single family in the Berks County Residential Center has a criminal record. Every
family in the BCRC is an asylum seeker, with a pending proceeding with the Asylum Office
or the Executive Office for Immigration Review. Every family is considered a “civil
detainee.” Every detained family would be subject to the same civil immigration proceeding

whether in detention or outside of detention.

Routinely, detained families are released from the BCRC by ICE and placed with their
families, friends and sponsors who reside in the United States without necessary intervention
by a Judge or the requirement of payment of a monetary bond given the particular
vulnerability of children, to ensure proper care of children outside of a detention
environment, and because asylum-seeking detainees can provide a fixed address wherein the
family will reside while abiding by alternatives to detention, including electronic
monitoring, phone monitoring, in person ICE supervision appointments and/or participation

in an intensive supervision appearance program.
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Family detention is the secure detention of parents and children. The BCRC is a secure care
facility. It is a secure facility in several ways, however, most simply, no parent or child is

free to leave the facility.

The BCRC is a facility that consists of a single building. It is owned and operated by the
County of Berks. The facility is staffed with more than 60 employees. Further, the facility
has a medical clinic, which is staffed with medical personnel of an unknown number. The
building is also occupied by ICE who operates a Field Office from within the same building
as the family detention center. The ICE offices are fully staffed with ICE personnel of an
unknown number. It includes the Enforcement and Removal Officers assigned to the BCRC
itself, as well as ICE personnel who operate in the field throughout the surrounding region,
administrative personnel for the family detention center as well as the ICE office itself. The
ICE offices also possess holding areas for local ICE arrests, including those persons arrested
by ICE in the Berks County area as well as those ICE detainees released from local jails
pursuant to ICE detainers. An unknown number of detainees are processed at the BCRC
over and above the families detained at the center. There is a constant ebb and flow of

officers, personnel, families, children and detainees that come and go from the BCRC.

Families in the BCRC are held in very close spaces with lots of other detainees, employees
of the facility and ICE personnel. The detainees sleep in rooms with six beds to a room.
Each of the currently detained families are in overcrowded bedroom spaces. The detainees
state that less than one half, of one meter of space divides the beds in their room. Detained
families are advised of this in their Resident Handbook. See attached excerpts from the
Resident Handbook. “At the Center, you will be living in close proximity with other
families, so personal hygiene is essential. You are expected to bathe regularly and keep your
hair clean.” [See Handbook page 13] Further, “due to the communal nature of the Center ...
children from different families may room together, and non-related adults room together.”
[See Handbook Page 9] Detained families often are required to use the same items, spaces,
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and toys which are located throughout the detention center. “Residents are expected to share
common equipment such as telephones, televisions, tables, recreational games and other
equipment.” [See Handbook Page 9]. The more than 50 current detainees are limited to two
floors of a single building, where they share limited common areas, shared sleeping quarters,

shared bathrooms, and a very cramped dining area.

Throughout the day, detained parents and children are mandated to congregate together,
including three census periods, three lunch periods and times when free movement is
prohibited. At no point is a family permitted to leave the building into the recreation area,
except where given permission and at no point may a family leave the facility of their own

choosing without being under the threat of federal criminal arrest.

Census requires detainees to report to the bedroom floor courtesy desk as a family to check
in from 6:30am TO 7:30am 3:00pm TO 4:00pm 7:30pm TO 8:00pm. Failure to comply

results in discipline. [See Handbook page 15].

Meals are provided in a single dining room three times a day, for both detained families and
employees of the Berks facility. The families currently report more than 60 people are in the
dining room during meal periods. Detained families, including small children, are required
to be present in the dining room from: 7:30am to 8:00am 12:00pm to 1:00pm 5:30pm to

6:30pm. [See Handbook Page 17.]

The BCRC has a medical unit which is operated by Immigration Health Services Corps.
There is no pediatrician nor gynecologist. A doctor is not present in the facility at all times,
but comes and goes from the facility. All medical decisions for parents and children are
made by the medical unit, including diagnosis, treatment, over-the-counter medication, and

whether a parent or child should receive a test or visit a hospital.
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Detained families are not allowed free movement throughout the BCRC or in recreation at
various times, including after 8PM, and during all eating periods. Estimated times when
detained families are permitted in outside recreation areas are 8:30AM to 11:30AM, 1:30PM
to 4:30PM, and 6:30PM until the sun begins to set, however, they are not permitted outside
without a guard escort or observation. At 8:00PM each day, all detained families are

restricted to the second floor and no longer permitted even supervised free movement.

Children are to be in the company of their parents at all times.

In Family Residential Centers, parents are not responsible for determinations as to the care
of their children. Parents cannot determine when their children wake up, what they eat or if
they need to go to a hospital. Parental decisions are made for children, by the facility
procedures, the guards within the facility and by ICE themselves. Children are told when
they can and cannot play, when they can or cannot be outside, when they can eat and what
they eat, and what happens when they misbehave — by the facility and not their parents.
Medical decisions are not made by parents, either. Those decisions are made by ICE medical

personnel or County facility staff.

Finally, at the BCRC, few employees speak Spanish. If a detainee has a problem, they must
make a language service request, a guard must take them to a telephone to connect with an
interpreter by phone, and an interpreter must be available. This arrangement does not permit
adequate care of children, especially during emergencies. In a pandemic, the lack of in
person interpreters in facilities that detain immigrants threatens the lives of the parents and
children they detain. There is no way to communicate an emergency to a staff member
quickly if neither the detainee nor the staff understands what is being said. This is

unacceptable in an environment with children during the COVID-19 outbreak.

41



Case 1:20-cv-00786 Document 1-2 Filed 03/21/20 Page 8 of 18

Detention Conditions at the BCRC During the COVID-19 Pandemic

24.

25.

26.

27.

I have had the opportunity to interview the detainees about their concerns and worries with

the outbreak of the COVID-19 pandemic. The families are scared.

It is impossible for detained parents and children at the BCRC to practice social
distancing—remaining 6 feet from others— as has been recommended to combat the
COVID-19 pandemic. Based upon my observations at Berks, it would be impossible for
detained individuals to create the distance between themselves and other detainees necessary
to protect themselves. Detainees are forced to sleep in close quarters with others, share
crowded bathrooms, and are forced to congregate in small communal areas. There are no
more than two floors of permitted movement space for every single detainee limited to a

handful of small rooms.

Clients of Aldea are very concerned that they will be exposed to COVID-19 and that they
lack access to appropriate testing or medical treatment services while in detention. This is
exacerbated by the fact that they cannot make medical decisions for themselves or their
children. Without exception, each family interviewed by Aldea has reported that their
children are currently ill, or were recently ill. Without exception, the families advised
knowing about the outbreak only through news reports and are upset that the facility has not

advised them the reality of what is happening on the outside of detention.

Detainees report that children and parents were not educated about the COVID-19 outbreak.
They were not advised of different processes or procedures employed by the facility to
prevent spread. They report a sign was posted saying “Wash your hands” in Spanish, but that
other posters were in the English language and they are unable to read them. One detained

family reported they were told to “cough in their elbow” and that was all.
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Many families report having inadequate access to soap and hand sanitizer at the facility.
Families report that hand sanitizer is available only for the staff and not for the detainees. I
can report that there is hand sanitizer in the lobby of the facility, which is inaccessible to the
detainees, as well as the legal visit room. I have instructed the detainees to use the hand
sanitizer within the legal area. The families report it is not available elsewhere for them to
use freely. The families report at times a lack of access to hand and body soap. In some
instances, they reported no soap in bathrooms and broken dispensers which have not been

fixed.

Detainees do not have gloves or masks. Upon observation, staff was not wearing masks.
Residents reported that the staff did use gloves when treating the detained families.
Detainees only have access to gloves when they clean. They are paid $1 dollar a day to
participate in a voluntary work program which, in part, cleans the facility. Upon observation
there is no outside cleaning service. Cleaning is conducted by the families and the shelter

care counselors of the BCRC.

Families expressed great concern about the health of their children. They express that they
see staff of the facility spray cleaning product throughout a room, but do not wipe anything.
They state they see the staff spray cleaning product directly on top of the children’s toys,
that both ill and well children play with toys, and parents fear that children often touch many

things and put toys in their mouth, spreading germs.

The detained families reported that children, parents and staff within the facility have shown
signs of illness. Residents have noticed that some staff have disappeared from work, and the
families are concerned that the staff is exhibiting symptoms. The detained families are

exceptionally worried about new families being introduced into the BCRC without adequate

screening, since they report that families are arriving sick into the center.
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Families report that children who show symptoms like constant cough, fever, sore throat,
lethargy, congestion, difficulty breathing or sleeping, lack of appetite often go untreated.
When treated, they are only provided Tylenol and it takes much time to receive actual
medicine. Often, families report they are told the problem is allergies and that is all. This is
true even in the time of the COVID-19 pandemic. Two days prior to this writing, Aldea staff
requested “cough syrup” for a two-year-old boy who has a persistent cough and upon
appearance was visibly ill. We requested the medicine when asked to inquire by client, as is
often the case when children are ill for a prolonged time without treatment. Upon request to
we were asked “What is cough syrup?” Then upon speaking with a caseworker to continue
to ask for cough medicine, we were advised that we could not ask him that it was medical’s
decision, and when we asked to fill out a resident request form for cough medicine, were
told that that such a request didn’t exist, despite such requests being available pursuant to the

detainee handbook. /See Handbook Page 8]

Families often face an impossible wall to receiving medical care in detention, which rings
the alarm to legal service providers as to what will happen when the pandemic hits the
detained population. It will result in a threat to the lives of men, women, parents and

children.

As of this writing, we are unaware of any parent, child or employee at the BCRC who has
been tested for COVID-19, this is despite the fact that the families and children do have cold

and flu-like illnesses.

The facility can, and has, isolated families at different times. During medical isolation in
detention, a parent is isolated with their children. They are isolated together even when only
one of the members of the family unit is ill. There is no physical capability to medically

quarantine everyone.
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36. The facility does not have 24/7 doctors on site and cannot treat emergencies. A hospital is
closely located to the detention facility, however, an outbreak of COVID-19 with parents
and children at Berks will overwhelm the small local hospital that is currently dealing with
the population of Berks County and the city of Reading, PA. Further, and undoubtedly,
should one person at the BCRC contract the COVID-19 virus, every person in the BCRC

may be affected given the communal nature of family detention.

I declare under penalty of perjury under the laws of the United States of America that the

foregoing is true and correct pursuant to 28 U,S,C,. 9 1746.

Executed this 20"of March, 2020 in Reading, Pennsylvania.

Bridget Cambria, Esq.
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SWORN STATEMENT OF

I, YA hcrcby swear and attest, under the penalties of perjury, that the following
is true and correct to the best of my knowledge:

1.

10.

My name is I am from Haiti. I am detained at the Berks detention
center with my wife, and our 2 -year-old child,

We have been detained by Immigration since March 11, 2020, and detained at Berks
since March 18, 2020.

We are still six families that are detained here, waiting every day to hear what is going
to happen to us during this crisis.

Since we arrived at Berks County Residential Center on March 18 along with my wife
and my two-year-old daughter, my child has been severely sick, and my wife and I have
reported it to the medical staff every day since we arrived.

She has bumps all around her mouth, chin and lips. Sometimes they bleeds. Her throat
is severely swollen so that she can’t keep any food inside. She has been feverish. Even
though we reported this to the medical staff every day, they did not start giving her
medication until March 30, 2020.

But the medication did not help. Wednesday, April 1, they took us to an outside
medical facility. At that hospital, we had to wear protective gear, gloves and masks,
while being there.

At Berks, we are not given gloves or mask to wear. The only time that we are given
gloves are the gloves we receive when we are cleaning the facility. The staff does not
wear gloves or masks. They only wear gloves when we are being served food. When
we asked for these things, we were told that it wasn’t necessary.

The new medication that the outside doctors prescribed to my daughter on Thursday,
April 2, is helping with the bleeding and the bumps.

My daughter is not the only one who is sick at the facility. All of the families that have
come and left have had not been feeling well.

Last week, one of the other men drank the milk they serve in the fridge. He started
having rashes and big swollen bumps all over his body. At the same time, my own child
started coughing blood after drinking the same milk. We looked at the carton and the
milk were expired. The staff were not concerned about this at all.
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16.

17.

18.

19.

20.

The detention center has made a few changes, but only in the past few days. Since 2
to 3 days ago, I noticed they changed the hand soap.

There are two recent posters, one talks about washing hands, and the other one talks
about social distancing. They were hung on the wall a couple of days ago.

But nobody has yet come to talk to us about this pandemic. The things we hear and
learn about COVID-19 are all from the news channels on TV. We hear about social
distancing, but how can we do that when we are all detained together in one building?
We all eat all our meals together in the same room. We spend our time together in the
same few spaces.

The staff, who come and go from the facility, are always around us. We cannot even
take a shower without one of them sitting outside the door.

We are all confined in a small space and there is no way to distance ourselves from
other families or the staff.

There are less staff working at the facility as in now, but they still come and go. We
are all detained here together, with our children and no way to leave. We are just legally
seeking asylum, and have done nothing wrong.

We, the detained families, are still in charge of cleaning the bathrooms and bedrooms
in the morning, and the playroom for kids in the afternoon. The only time we are offered
gloves is during the cleaning process. I have not noticed the staff doing more cleaning
then usual. And we still only clean these areas one time per day. We all share the
bathrooms and they are not cleaned extra or in between uses.

On Wednesday, one male and one female came inside the facility and started recording
us with their phone camera. We didn’t want to be recorded, because nobody told us
what this is about and what is the goal behind these videos. We were not feeling
comfortable and we tried to avoid where the camera is. We asked to have our privacy
respected because we are seeking asylum. If they want to video us, they should video
our conditions to show that we need to be free from this place for ourselves and our
children to be safe.

No one here speaks my language, and it is very hard to communicate and to express
our feelings about being detained when it is so dangerous. I worry for my wife and my

daughter, who are not well and are terrified. We are asking for help to stay alive.

We have close family in the United States who will receive us, I do not know why our
lives are being risked at this moment.
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This statement was prepared with me in my native language of Haitian Creole. I understood and
agreed with the contents before signing. I also give my permission to have my signature
electronically signed.

Date: April 5, 2020
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L , herby swear and attest, under the penalties of perjury, that the following is
true and correct to the best of my knowledge:

1.

10.

11.

My name is . I am detained at the Berks detention center with my wife,
and our two daughters JJ | NEXSIIG. vho is 11 years old,
and B v 1o is 3 years old. We are very scared about COVID-

19 and contracting it while we are detained here.

We have been detained by immigration since March 2, 2020. We arrived at Berks on
March 11,2020. COVID-19 has been known about and spreading for weeks. The staff
still hasn’t talked to us in detail about COVID-19.

Despite being detained here almost a month, I have only seen the Berks staff make
changes this past week.

On Thursday, they posted one poster on the wall next to the phone, in English, Spanish
and Creole about washing hands, and there is one poster in Spanish and English at the
hallway about social distancing.

The other change that has happened this past week, is that there are now wipes next to
the phones, so that whenever we are done using the phones, we have to wipe the phone.

But other things have not changed.

Inside the facility, no one wears gloves or masks. We never had any meeting with any
of the staff explaining what the situation regarding COVID-19 is, we only learn what
is going on from the TV news. On the TV there seems to be a lot of panic and concern,
great steps being taken, but not here in the facility. I am so worried that we might get
it inside because there are still around twenty people living here, not including the staff.

Two families left Berks on Monday afternoon, and three families left on Tuesday.
There are now only five families in this facility.

Many people are still sick inside the facility. One of the families that are staying here
with us, their child is severely sick and feverish. We are not well and we are scared.

Since I have been detained here, I have been experiencing episodes of panic attacks.
Only after my attorney requested that I be given a doctor’s appointment was I seen by

a doctor and prescribed me some medication to be able to sleep.

My child is having a reaction to the shampoo that we are given. On April 1, the doctor
finally gave my wife a small bottle of shampoo to use on my child.
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13.

14.

15.

16.

17.

We are not allowed to have our own hand sanitizer, gloves, or masks to protect
ourselves.

On Wednesday, April 1, I was just coming back from the doctor’s office when I saw a
man filming me. I told him to please stop it and left the area. My wife was sitting with
two other mothers when two people, one male and one female, came inside the room
with their phones in their hands, videotaping them. My wife panicked and went inside
her bedroom where our child was, but the man followed her inside her room. They did
not ask us for permission to videotape us and we would not have given it. We are
seeking asylum and our privacy matters. They do not need to film our faces to show
conditions, or to use us for their videos. If they want to help us, they can do it without
scaring us. They do not communicate with us about our safety.

All of the families here are devastated and scared because nobody would explain to us
why suddenly they were allowing strangers take pictures and videos of us and our
children. We are here to seek protection from our own government, and we do not
know who will see these videos. Nobody knows what happens when these videos and
pictures get on the internet.

Because of this, all the families refused to go to the dining room to eat for the whole
day. But the camera man and woman came back the next day. Finally, after two days,
one of the staff told us the camera has nothing to do with our immigration proceedings.
But we are still scared about who could see these videos.

We are still all together in this one building. We are scared all of the time. No person
in this facility speaks our language. We cannot communicate with anyone our fears,
and they cannot talk to us either, just to make motions or sometimes find a person on
the phone who can speak our language. We are not safe.

My family is here in the United States ready to receive my wife, myself and our
children. I was granted a stay of deportation by a Court, so I cannot be deported. I ask
that we be allowed to leave this detention center and be safe with our families.

This statement was prepared with me in my native language of Haitian Creole. I understood
and agreed with the contents before signing. I also give my permission to have my signature
electronically signed.

Date: April 5, 2020
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TO: County Children and Youth Agencies
Private Children and Youth Social Services Agencies
Child Welfare Service Providers

FROM: Jonathan Rubin
Deputy Secretary for Children, Youth and Families

RE: Guidance from the Department of Human Services,
Office of Children Youth and Families regarding
Coronavirus Disease 2019 (COVID-19)

DATE: March 11, 2020

In response to growing concerns about the spread of COVID-19 and its potential impact
on the delivery of services to individuals and families the Department of Human
Services, Office of Children, Youth, and Families (OCYF) has developed the following
operational recommendations for counties and providers of child welfare services.
Information will continue to be shared and disseminated going forward to address
questions and concerns that have been brought to our attention.

Information will continue to be shared and disseminated going forward to address
questions and concerns that have been brought to our attention. We continue to monitor
information from the Pennsylvania Department of Health and the U.S. Centers for
Disease Control and Prevention. Guidance developed by DHSwill be centrally located
on this page, which will be updated as additional guidance becomes available. We
encourage you to continue to consult these resources for updates on COVID-19,
information on staying healthy, and updates on the situation in Pennsylvania.

Recommendations

Recommendation #1: Exercise and promote hygienic practices.

The best way to prevent illness is to avoid being exposed to COVID-19. Providers
should remind staff that chances of exposure can be reduced by:

e Washing hands often with soap and water for at least 20 seconds especially after
being in a public place, or after blowing noses, coughing, or sneezing.

e Using a hand sanitizer that contains at least 60% alcohol if soap and water is not
readily available. People should cover all surfaces of hands and rub them
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together until they feel dry.
¢ Avoiding touching eyes, nose, and mouth with unwashed hands.

e Covering mouths and noses with a tissue when coughing or sneezing or using
the inside of their elbow.

e Cleaning AND disinfecting frequently touched surfaces daily. This includes
tables, doorknobs, light switches, countertops, handles, desks, phones,
keyboards, toilets, faucets, and sinks.

e If sick, stay home.

Recommendation #2: Review your agency back-up plan and infection control
procedures.

All counties and providers are strongly encouraged to:

e Review internal infection control protocols and emergency backup plans for
events in which a provider does not have adequate staffing to meet
individuals’ health and safety needs.

e Evaluate staff adherence to provider infection control protocols.

e Evaluate capacity to implement emergency backup plans in the event staffing
is impacted by the COVID-19 virus.

For questions or technical assistance related to emergency plans, counties and
providers may contact the appropriate regional office.

OCYF Regional Office Contact Information

Central Regional Office Northeast Regional Office
Phone: 717-772-7702 Phone: 570-963-4376
Southeast Regional Office Western Regional Office
Phone: 215-560-2249 Phone: 412-565-5728

Recommendation #3: Report all suspected cases of COVID-19 to OCYF

For OCYF to be responsive to the needs related to COVID-19, timely information from
the county and provider community is essential. Staff should follow Department of
Health (DOH) guidance for evaluation, testing, and reporting related to staff or a
beneficiary suspected of having COVID-19 available here. If staff or a person for whom
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you provide services is suspected to have COVID-19 or tests presumptively positive for
COVID-19, please notify the appropriate regional office.

Recommendation #4: Contact OCYF before making any changes to your business
practice whenever possible.

It is strongly recommended that county child welfare agencies and providers contact
OCYF before making any changes to their business practices in response to COVID-19.
Examples of changes in business practices include, but are not limited to:
e Suspending services at a service location or temporarily closing programs.
e Reducing or eliminating the provision of placement for children or youth in
a program.
e Closing county offices.

OCYF is monitoring the COVID-19 situation closely and is prepared to modify
expectations for compliance on a case-by-case basis should emergency conditions
present. By contacting OCYF, providers may be able to implement the most effective
strategy for maintaining continuity of operations during COVID-19.

Providers may contact the appropriate regional office to notify OCYF of a proposed
change in business practice and/or seek guidance related to a proposed change.

Recommendation #5: Document what actions were taken and maintain evidence
for why actions were taken.

Counties and providers should document any changes to their operations and expenses
incurred related to operations as a result of COVID-19 and maintain evidence to support
why the changes were made. Doing so will help demonstrate the basis for an action in
the event that the appropriateness of the action is questioned after COVID-19 is
contained and operations return to normal. It will also support any changes that may
need to be made and substantiate submitted claims for services rendered in an
alternative manner due to COVID-19.

OCYF will provide technical assistance with the kind of evidence that should be
maintained when counties or providers contact OCYF in accordance with
Recommendation #4. In general, evidence that should be maintained includes, but is
not limited to:

e Orders or notices from local authorities. Example: County Health
Department A imposes a restriction on public gatherings of more than 20
people, forcing Provider B to close its vocational program for one week.
Provider B should retain the official notice from County Health Department
A as evidence to support the closure.
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e Correspondence and other records demonstrating inability to meet
required staffing ratios or response times. Example: Provider A’s
employees are unable to report to work due to COVID-19-related reasons.
Provider A attempts to secure temporary staff from three staffing
agencies, but each agency reports that they too are experiencing staff
shortages. As a result, Provider A is out of compliance with required
staffing ratios. Provider A should retain copies of correspondence with
each of the three staffing agencies to demonstrate that all possible efforts
were made to secure enough staff.

Recommendation #6: Stay Informed

COVID-19-specific information can be found at:

o The Pennsylvania Department of Health’s Coronavirus Update Page -
https://www.health.pa.gov/topics/disease/Pages/Coronavirus.aspx

o The Centers for Disease Control and Prevention’s Coronavirus Page -
https://www.cdc.gov/coronavirus/2019-ncov/

The Pennsylvania Department of Health holds press briefings every day to
announce the latest efforts and updates on the commonwealth’s response to
COVID-19. Counties and providers may watch a free live stream of the daily briefing
at noon here: https://pacast.com/live/doh. An archive of past briefings is available
here: https://pacast.com/video.

One of the most important steps you can take to stay informed about our program is
subscribe to our Listservs. Important announcements, including announcements
about COVID-19, are regularly sent over the Listservs.

o Please email ra-DPWOCYFNet@pa.gov requesting addition to the OCYF
Listserv, if you are not already subscribed.

Resources for Infection Control Practices

COVID-19 Information for at-risk Individuals:
https://www.health.pa.gov/topics/Documents/Diseases%20and%20Conditions/Coron
avirus%20At%20Risk%20Individuals.pdf

Strategies to Prevent the Spread of COVID-19 in Long-Term Care Facilities (LTCF)
(Source: CDC): https://www.cdc.gov/coronavirus/2019-ncov/healthcare-
facilities/prevent-spread-in-long-term-care-facilities.html

CMS Guidance for Home Health Agencies: https://www.cms.gov/files/document/gso-
20-18-hha.pdf
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e CMS Guidance on Respirators for Healthcare Personnel:
https://www.cms.gov/files/document/qso-20-17-all.pdf

C: Natalie Bates
Jennie Pettet
Gloria Gilligan
Amanda Dorris
Charles Neff
Amber Kalp
Jacqulyn Maddon
Gabrielle Williams
Shelly Neptune
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EXHIBIT H



TO: County Children and Youth Agencies
Private Children and Youth Social Services Agencies
Child Welfare Service Providers

FROM: Jonathan Rubin
Deputy Secretary for Children, Youth and Families

RE: Visitor, Meeting and Travel Guidance
During Coronavirus Disease 2019 (COVID-19)

ISSUED: March 26, 2020

EFFECTIVE: IMMEDIATELY

In response to growing concerns about the spread of COVID-19 and guidance issued by the
Pennsylvania Department of Health, the Department of Human Services (DHS), Office of
Children, Youth, and Families (OCYF) has developed the following recommendations for
entities operating as a Child Residential and Day Treatment Facility licensed under Title 55
Chapter 3800.

Visitors
Residential Areas

1. Itis recommended that all non-employee visitors be prohibited and alternative methods of
communication (video conferencing, telephone calls) be utilized unless it is a medical
necessity, required by court order, or necessary to ensure completion of duties for child
welfare and juvenile probation agencies as outlined in the Child Protective Services Law
regarding the safety and protection of a child.

a. Exceptions should be provided for immediate family members. In addition to the
exception for immediate family members, the above policy allows for visits by County
Child Welfare or DHS staff, Behavioral Health Managed Care staff or Juvenile Probation
Officers, if the following conditions are met:

i. Ifthe visitis deemed to be necessary, it is recommended that prior approval by the
facility director be required;

ii. Consideration should be given to designating a specific location for the visit where
safe distance protocols can be met;

iii. Each visit should be limited to the specific person of the intended visit.

iv. Itis recommended that visitors be screened using the guidance outlined in the
“Long-Term Care Facility Visitation Guidance” provided by the Department of
Health. The guidance can be found here;
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vi.

vii.

If a person fails the screening, that person should be prohibited from remaining on
campus;

Have hand washing station(s) and/or hand sanitizer easily accessible to visitors;

Consistently sanitize/clean visitation areas; especially high touch areas;

viii. Stagger visitations to limit the number of visitors in the facility at one time. No more

Xi.

xii.

than two visitors should be allowed at any one time regardless of the purpose.

A questionnaire should be completed for each visit which includes the date,
location, time in, time out, the person being visited, the person visiting and the
person completing the screening;

If someone is turned away, providers should make every effort to conduct video
conferencing visits. If video conferencing is not available, additional/daily phone
contact should be allowed/considered;

Provider agencies should ensure there is a designated family contact for
questions/issues related to visitation; and

Family members, counties and Behavioral Health Managed Care Organizations are
to be notified of changes to a provider’s visitation policy related to COVID 19.

2. All employee access should be restricted to work related activities only.

Campus

3. Vendors/Deliveries

a.

Should be limited when possible to specific non-residential locations, as deemed by
the facility, and should minimize contact with people living and working at the facility.

i. Daily screening using the guidance outlined in the “Long-Term Care Facility
Visitation Guidance” provided by the Department of Health is recommended.
The guidance can be found here.

ii. A questionnaire should be completed for each delivery which includes the
date, location, time in, time out, the person receiving the delivery, reason,
and the person completing the screening.

iii. If the person fails the screening, the person should be prohibited from
remaining on campus and the physical delivery should be refused unless it is
an essential item. If the item is deemed essential, appropriate safeguards
including cleaning the surface of the item and hand washing with soap and
water for a minimum of 20 seconds by anyone who touches the item should
be used in the handling of the delivery.

4. Volunteers and Groups

a.

Are prohibited from visiting the campus.
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Trainings/Meetings

On-Campus

1. All trainings and meetings should be held by phone or video conferencing.
Off Campus

1. All off campus training and meeting attendance should be prohibited.

a. Telephone or other technology should be used as appropriate to take the place of
face to face trainings and meetings.

b. An exception can be made if the trip is deemed to be critically necessary and
approved by the facility director.

i. Each training/meeting should be limited to the minimum number of staff
required.

ii. A training/meeting form should be completed for each exception which
includes the date, training/meeting attending, time departed, time returned,
attendees, reason, location and person completing the form.

iii. Individuals displaying signs of respiratory illness should be prohibited from in-
person participation.

Trips
1. All trips including staff and residents from the facility should be restricted unless they are a
medical necessity or ordered by a court

2. An exception will be made if the trip is deemed to be critically necessary and approved by
the facility director.

i. Each trip should be limited to the specific person and the minimum number of
staff required.

ii. A trip form should be completed for each trip which includes the date, time
left, time returned, location, reason, attendees, and the person completing the
form.

iii. The trip form should also indicate if there was contact with anyone that was
displaying signs of a respiratory illness.

With the Governor’s authorization as conferred in the Proclamation of Disaster
Emergency issued on March 6, 2020, all statutory and regulatory provisions that would
impose an impediment to implementing this guidance are suspended. Those
suspensions will remain in place while the proclamation of disaster emergency remains
in effect.

Please direct any questions regarding this guidance to your Office of Children, Youth, and
Families Regional Office. Additional COVID-19 related resources for providers is also available
through the DHS website.
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C: Natalie Bates, Chief of Staff, OCYF
Jennie Pettet, Director, OCYF Bureau of Children and Family Services
Gloria Gilligan, Director, OCYF Bureau of Budget and Fiscal Support
Amanda Dorris, Director, OCYF Bureau of Policy, Programs and Operations
Charles Neff, Director, OCYF Bureau of Juvenile Justice Services
Amber Kalp, Regional Director, Western OCYF
Jacqulyn Maddon, Regional Director, Northeast OCYF
Gabrielle Williams, Regional Director, Central OCYF
Shelly Neptune, Acting Regional Director, Southeast OCYF
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