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FIRST AMENDED CLASS ACTION COMPLAINT AND PETITION F OR WRIT OF
HABEAS CORPUS

(For declaratory and injunctive reliefF—unconstitumal conditions at Saint Elizabeths Hospital)

Introduction

1. For the third time in recent years, the DistricGaflumbia’s Department
of Behavioral Health has failed to protect the tieaf the vulnerable patients entrusted to its
care at Saint Elizabeths Hospital, the Districtiblpc psychiatric hospital, in light of recognized
and life-threatening dangers. Indeed, four Szdbleths patients have died of COVID-19 as of
April 15, 2020.

2. COVID-19, a highly communicable and potentiallyalatirus, is
spreading rapidly around the world, in the Uniteat&s, and in the District of Columbia. As of
April 15, 2020, there were 605,390 cases and o#&0P deaths attributable to COVID-19
reported in the United State3he District of Columbia has reported 2,350 cageSOVID-19
and at least 81 deaths, as of April 15, 20Z0e World Health Organization (“WHQO”) estimates
that as of April 15, 2020, there ae 1,991,562 cordd cases, 130,885 confirmed deaths, and 213

countries, areas, or territories with confirmedesds

1 CTRrs. DISEASECONTROL & PREVENTION, Cases in the U.S
https://www.cdc.gov/coronavirus/2019-ncov/casesatgsicases-in-us.html (last visited April
16, 2020).

2 Gov'T. D.C.,Coronavirus Datahttps://coronavirus.dc.gov/page/coronavirus-daist visited
April 16, 2020).

3 SeeWORLD HEALTH ORG., Coronavirus disease (COVID-19) Pandemic,
https://www.who.int/emergencies/diseases/novel{tavous-2019 (last visited April 16, 2020),
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3. The virus is also spreading rapidly among patiah@aint Elizabeths
Hospital. As of April 1, 2020, there were 5 postikases of COVID-19 among Saint Elizabeths
Hospital staff and 1 positive case among patidysApril 16, 2020, the Department of
Behavioral Health reported that four Saint Elizalsdtlospital patients have died of coronavirus,
and 32 patients and 47 staff at the Hospital hastetl positive for COVID-19.

4. Patients at Saint Elizabeths Hospital are at ahbengd risk of
contracting, and are, in fact, dying from COVID{i€cause of Defendants’ failure to follow
professional guidance and appropriately plan andage the facility during this global
pandemic.

5. Despite clear guidance from the Centers for Diséamntrol (CDC), the
D.C. Department of Health, and the Mayor’s ordBafendants-respondents (hereafter simply
“Defendants”) are not ensuring that patients antSalizabeths Hospital are properly protected
from the risk of contracting COVID-19. Specifigall

» Patients at Saint Elizabeths Hospital are unabpgdperly practice social
distancing.

* Symptomatic patients are not tested at all, otesied in a timely matter.

* Symptomatic patients are not medically isolatedfither patients who reside in
their Unit.

» Known or suspected cases of COVID-19 have genenaliypeen transferred to
other facilities where they can receive appropriegatment.

» Patients who test positive for COVID-19 are notrqnéined from other patients.

* The Hospital has continued to be open for new adnges.
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Defendants’ lack of emergency planning and poa@isrmanagement has caused the rapid and
deadly spread of COVID-19 at Saint Elizabeths Haspi

6. This is not the first time that Defendants’ lackeofiergency planning and
poor crisis management also placed hundreds adriatat risk. As recently as October 2019,
Defendants discovered that the Saint Elizabethpitddsvater supply was toxic and shut off the
water to the Hospital for 28 days.

7. Plaintiffs-petitioners (hereafter simply “Plainsf) Enzo Costa, Vinita
Smith, Stefon Kirkpatrick, and William Dunbar amuf of approximately 270 patients with
mental health disabilities at Saint Elizabeths Hasmho were left without safe, running water
from September 26, 2019 to October 24, 2019 anellyeexposed to irreparable harmful
physical, emotional, and mental health consequen€hsy still reside there and now face the
threat of contracting COVID-19 as a consequendeeféndants’ failure to take appropriate
precautionary measures.

8. The 2019 water outage was the second time in fleaes that Saint
Elizabeths Hospital experienced a major and extémgder outage.

9. The extended water outage directly impacted nepepsdient medical
care. Defendants closed the Treatment Mall, tbation at the Hospital where treatment
planning meetings are held and patients receivepgtioerapy, art therapy, and music therapy,
and they curtailed or suspended a wide variethefapy and other forms of psychiatric care on
which Plaintiffs and members of the class depemtreaed to manage and maintain their mental
health. Patients were confined to their units #eit rooms and were unable to attend regularly

scheduled therapy. Patients could not access fattmas of routine medical care.



Case 1:19-cv-03185-RDM Document 36-1 Filed 04/16/20 Page 5 of 53

10. Unhygienic conditions were pervasive to the poiheve they endangered
patient health. As a result of the extended weaisris, patients at Saint Elizabeths Hospital, all
of whom are committed to the District’s care andtody, endured inhumane, unsafe, and
medically dangerous conditions that risked thealtitie mental health, and safety. Patients
could not shower, wash their hands, or use thetsoiegularly. Fecal matter, urine, and
menstrual blood accumulated in the bathrooms.eR&twere only allowed to shower on a
limited schedule outside in dirty and portable sbswhich were inaccessible to the many
patients with mobility disabilities.

11. Despite the fact that there was no safe, runningmma September and
October of 2019, Defendants continued to admit patients to Saint Elizabeths Hospital and to
keep patients at Saint Elizabeths Hospital ratteen transferring them to other appropriate
facilities or discharging them to community-basadecwhere appropriate. Defendants did not
provide appropriate care and safety for Plainafigl other similarly situated patients in violation
their due process rights and rights under fedaval Defendant’s conduct in continuing to
commit Plaintiffs to a facility with no safe, rumg, water is so egregious as to shock the
conscience.

12. The original Class Action Complaint filed in thisten challenged the
Defendants’ failure during the October 2019 extendater crisis to provide adequate
protections for patients.

13. Although Defendants turned the water back on iro®et 2019, they have
not only failed to take adequate steps to avoidren@redictable health crisis but have yet again

fostered conditions to exacerbate the dangersttengsin their care.
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14. Defendants’ conduct in admitting new patientsjrigilto properly test or
isolate symptomatic and exposed patients, failinguarantine patients with COVID-19, and
failing to take other medically necessary precansig measures is So egregious as to shock the
conscience.

Subject Matter Jurisdiction & Venue

15. The Court has subject matter jurisdiction over tdaise under 28 U.S.C.
88 1331 and 1343 because this action presentsafegigrstions and seeks to redress the
deprivation of rights under the Fifth Amendmenthe U.S. Constitution, pursuant to 42 U.S.C.
§ 1983 and 28 U.S.C. § 2241.

16. Venue is proper in this District under 28 U.S.C.3®1(b)(2) because all
of the events giving rise to the claims took placthis District.

17. Declaratory relief is authorized by 28 U.S.C. 8§ R2@ declaration of law

is necessary and appropriate to determine theeparéspective rights and duties.

18. Injunctive relief is authorized by 28 U.S.C. § 2202
Parties
19. Enzo Costa is thirty-eight years old and is a pat Saint Elizabeths

Hospital in Unit 1C. He is diagnosed with schizagrha, dystonia, schizo-affective disorder,
and anti-social personality disorder. He is inciégly, involuntarily civilly committed to the
District’s care.

20. Vinita Smith is a fifty-seven years old and is dgra at Saint Elizabeths
Hospital in Unit 1F. She is diagnosed with schadfective disorder that requires medication
and therapy. She is indefinitely, involuntarilyity committed to the District's care.

21. Stefon Kirkpatrick is thirty years old and is aipat at Saint Elizabeths

Hospital in Unit 2C. He is diagnosed with psyckatisorder. Mr. Kirkpatrick has displayed
5
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symptoms of COVID-19 infection, but his requesbéotested was denied and he has not been
medically isolated. He is indefinitely, involunigrcivilly committed to the District’s care.

22. William Dunbar is thirty-one year old and is a patiat Saint Elizabeths
Hospital in Unit 2A. He is diagnosed with paransthizophrenia. He is indefinitely,
involuntarily civilly committed to the District’'sare.

23. Plaintiffs bring this action for class-wide injunct relief and for a class-
wide writ of habeas corpus on behalf of themseares other similarly situated patients at Saint
Elizabeths Hospital.

24, The named Plaintiffs and the members of the PfaiGtass are persons
with a disability or perceived to have a disabjlig that term is defined in the Americans with
Disabilities Act (“ADA”), and are entitled to theqtections of the ADA. 42 U.S.C.
812102(2)(A).

25. Defendant District of Columbia (“the District”) owrand operates Saint
Elizabeths Hospital, and is responsible for theises and supports provided to patients at Saint
Elizabeths Hospital. Saint Elizabeths Hospitdhes District’s only public psychiatric facility for
individuals with serious and persistent mentaktiis who need intensive inpatient care to
support their recovery. Saint Elizabeths Hospitsd @rovides mental health evaluations and
care to patients committed by the courts.

26. The District of Columbia is a public entity as thetm is defined in the
ADA. 42 U.S.C. § 12131(1).

217. Defendant Barbara Bazron is the Director of theddgpent of Behavioral

Health, the District agency that oversees Sairzabkth. She is sued in her individual capacity.
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28. Defendant Mark Chastang is the Chief Executivedeffiof Saint
Elizabeths Hospital. He is sued in his individaadl official capacity.

29. Mark Chastang is Plaintiffs’ immediate custodiaxereising day-to-day
control over Plaintiffs’ physical custody.

Statement of Facts

Saint Elizabeths Hospital

30. Saint Elizabeths Hospital is the District’s pulggychiatric facility and
serves individuals with mental illness who neeénstve inpatient care. Saint Elizabeths
Hospital is the District’s only public psychiatfiacility for individuals with serious and
persistent mental illness who need intensive iepatare to support their recovery. Saint
Elizabeths Hospital also provides mental healthuateons and care to patients committed by
the courts.

31. Patients at Saint Elizabeths Hospital are entitbeal dignified, respectful
and supportive environment and generally accepgettiards of individualized treatment,
continuity of care, professionalism, and health saiety.

32. Saint Elizabeths Hospital has an average of 27@mgatper day and
approximately 700 employees. On April 14, 2026, patient population was 237.

33. Saint Elizabeths Hospital patients are housed enadril units, or houses.
The units consist of bedrooms and common spacesie $f the bedrooms are single occupancy
and some of the bedrooms are double occupancy.

34. Saint Elizabeths Hospital patients are committethéocare of the District.
Patients may be committed in one of three waysiefa may have civil legal status, meaning
that they are committed voluntarily, or may be lgneommitted, or may be committed on an

emergency basis. Patients may also be committedlading adjudicated in criminal court as

7
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not guilty by reason of insanity (“NGI”). Patientsay also be committed to Saint Elizabeth’s
for forensic reasons, because they are awaitirgpery to determine their competency to stand
trial or to have their competency restored. P&iemy be transferred from DC correctional
facilities or other area hospitals.

35. Defendants have the authority to release any pgatweno are civilly
committed or who are committed to the Hospital ntduily.

36. Defendants have the authority to evaluate and rewemd release or
continued commitment for patients who are crimyathmmitted or who are committed because
of their NGI status.

The 2020 COVID-19 Pandemic

37. COVID-19 is the disease caused by the SARS-Co\fts\hat has caused
a global pandemic.

38. The CDC estimates that as of April 15, 2020, tlaeee605,390 confirmed
cases and 24,282 confirmed deaths in all 50 sthed)istrict of Columbia, Guam, Puerto Rico,
the Northern Mariana Islands, and the U.S. Virglands'

39. COVID-19 is highly contagious. COVID-19 is thougdhbtsurvive for three
hours in the air in droplet form that can be indade transferred to surfaces, up to twenty-four

hourson cardboard, up to two to three days ortiplasd stee?.

4 CTRs. DISEASECONTROL & PREVENTION, Cases in U.Shttps://www.cdc.gov/coronavirus/2019-
ncov/cases-updates/cases-in-us.html. (last visipedi 16, 2020).

°> Neeltje van Doremalen et al., CorrespondeAezpsol and Surface Stability of SARS-CoV-2 as
Compared with SARS-CoVNEW ENGLAND J. MEDICINE, March 17, 2020,
https://www.nejm.org/doi/full/10.1056/NEJMc2004973.

8
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40. Due to the highly contagious nature of COVID-1%adand statistical
modeling show that absent intervention, the rat@@¥1D-19 infections has grown

exponentially?

41. People in all age brackets are at risk of serilhsss and death from
COVID-19/
42. Although only about “one person in six becomesosely ill” from

COVID-19, the virus causes excruciating pain tsthavho become seriously ill. One
respiratory physician explained that the lungs toee filled with inflammatory material” and
“are unable to get enough oxygen to the bloodstr&am

43. The virus leads to acute respiratory distress gyndy in which fluid
displaces the air in the lungs. The sensationatfitimess is akin to being drownédh more
serious forms, the individual can experience exatung pain, days or weeks of fever and chills,

uncontrollable diarrhea and inability to keep ddawod or water, and extremely labored breathing

® Kenneth ChangA Different Way to Chart the Spread of CoronavimNsY. TIMES, March 20,
2020 (“Unconstrained, the coronavirus spreads expitally, the caseload doubling at a steady
rate.”).

" CTRS. DISEASECONTROL & PREVENTION, Severe Outcomes Among Patients with Coronavirus
Disease 2019 (COVID-19) — United States, FebruasMarch 16, 202@bl. (2020),
https://www.cdc.gov/mmwr/volumes/69/wr/mm6912e2.Bsmcid=mm6912e2 w.

8 Graham Readfearlyhat Happens to People’s Lungs When They Get CoirtisaGUARDIAN,
April 14, 2020,available athttps://www.theguardian.com/world/2020/apr/15/whappens-to-
your-lungs-with-coronavirus-covid-19

% Lizzie PresserA Medical Worker Describes Terrifying Lung Failtfeom COVID-19 — Even
in His Young Patienf$ROPUBLICA, March 21, 2020, available at
https://www.propublica.org/article/a-medical-workascribes--terrifying-lung-failure-from-
covid19-even-in-his-young-patients
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requiring oxygen therapy’. The most severe forms — of which symptoms suckoasiting and
diarrhea are thought to be early signs — requispitalization and often artificial ventilation to
preserve life. The artificial ventilation processhighly invasive and many who have undergone
the process describe it as psychologically trauun&bme patients are placed in medically
induced comas for such treatment. Some do not\a&irvi

44, Emerging medical research also demonstrates thaddition to the short-
term risk of death posed by COVID-19, contracting Yirus can lead to other serious long-term
medical conditions, including cardiovascular digeasd permanent reduction of lung functién.

45. Because of these short-term and long-term danggeeging COVID-19
requires a team of health care providers, includimges, respiratory therapists, and intensive
care physician¥

46. As of April 10, 2020, the available data from thBe@to date shows that,
in total, 20.7 to 31.4 percent of people who tegtesitive for COVID-19 require hospitalization,
4.9 to 11.5 percent require admission to the 1Gid, B8 to 3.4 percent dé.

47. The WHO estimates that the COVID-19 mortality natbetween three

and four percent. The CDC estimates that the COldDwnortality rate in the United States was

10| eah Groth)s Diarrhea a Symptom of COVID-19? New Study Sagediive Issues May Be
Common With Coronaviry$leEALTH, March 20, 2020.

11 Tian-Yuan Xiong et al.Coronaviruses and the Cardiovascular System: AanteLong-Term
Implications EURO. HEART J., 231 (2020).

12 pauline W. CherThe Calculus of Coronavirus Carh.Y. TIMES, March 20, 2020.

1.

10
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6.9 percent during week 14 (ending April 4, 2020%e outbreak in the United StatésBy
comparison, the mortality rate of seasonal inflaeisawell below 0.1 perceft.
48. There is no vaccine to prevent COVID-9.

Risk of Infection at Saint Elizabeths Hospital

49. Medical and mental health professionals have ctergly urged that
individuals with mental health disorders requireidpty attention” in this kind of emergency.

50. Mental health disorders like those experiencedlayniffs can increase
the risk of infections, including pneumonia, a iegdcause of hospitalization and death among
those infected with COVID-19.

51. Congregate settings like Saint Elizabeths Hospitable and facilitate the
rapid spread of COVID-19 infection. People livat,eand sleep in close proximity. In such
environments, infectious diseases that are tratesinvia the air or touch are more likely to
spread. This therefore presents an increased dégée spread of COVID-19 once it has been

introduced into the facility.

14 CTrRs. DISEASECONTROL & PREVENTION, CovidView: A Weekly Surveillance Study of of U.S.
COVID-19, Mortality https://www.cdc.gov/coronavirus/2019-ncov/covid-
data/covidview/index.html#mortality (last visitegpAl 16, 2020).

15 WORLD HEALTH ORG, CORONAVIRUS DISEASE2019(COVID-19) SITUATION REPORT46 p. 2
(2020).

16 CTrRs. DISEASECONTROL & PREVENTION, Coronavirus Disease 2020: How to Protect Yourself
and Others https://www.cdc.gov/coronavirus/2019-ncov/prevgetting-sick/prevention.html
(last visited April 16, 2020).

17 SeeHao Yao, et al Patients with mental health disorders in the COMI®epidemic
The Lancet, Vol. 7 Issue 4 at e21 (April 1, 2020rilable athttps://doi.org/10.1016/S2215-
0366(20)30090-0.div.

11
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52. To the extent that patients are housed in closg@gaunable to maintain
a six-foot distance from others, and sharing oclig objects used by others, the risks of
spread are greatly, if not exponentially, increaaedlready evidenced.

53. Because people — including staff and contractorsastamtly cycle in and
out of Saint Elizabeths Hospitals facilities, thexan ever-present risk that new carriers will
bring the virus into the facility.

54. The spread of COVID-19 at St. Elizabeths Hospitalld have a
devastating impact on public health far beyondHbspital’s walls. Staff who enter and leave
the facility could transmit the virus to the broademmunity and demands for intensive care
beds and ventilators could overwhelm local hospigald health care providers. It is essential at
this time that all steps are taken to reduce irdacnd to “flatten the curve” to ensure that our
health care system does not collapse.

55. Nursing homes are similar congregate settingsvidryland, Gov. Larry
Hogan is sendingstrike teamsto nursing homes that are at high-risk of COVIDbEZause of
the heightened danger to residents. These se#dmg will administer rapid tests; ensure
isolation of suspected COVID-19 cases and quaramtrconfirmed COVID-19 cases;
determine equipment needs; grdvide on-site care and medical assessifeMaryland’s
response underscores the public and individuatthéaperatives for immediate and decisive
action for persons confined to congregate settamgsprovides a model for implementing such

protective actions.

18 Editorial Board Nursing homes are in the pandemic’s crosshairsyTdaa't be neglected
WASHINGTON POSTApril 13, 2020, available at
https://www.washingtonpost.com/opinions/nursing-legrare-in-the-pandemics-crosshairs-they-
cant-be-neglected/2020/04/13/7341919a-7db0-11ea-B3elae0a3571_story.html

12
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Defendants’ Knowledge of COVID-19 Risk
56. It is the policy of the District of Columbia at ghiime to require social
distancing and to prohibit people gathering in gourhe Mayor has issued a series of
Executive Orders that carry the force of law aradude criminal penalties for those who do not
follow these basic public health practices. TheyMa orders relied, in part, on the following
findings:

This Order is issued based on the increasing nuofl@ynfirmed cases of
COVID-19 within Washington, DC, and throughout thetropolitan Washington
region. Scientific evidence and public health pcast show that the most
effective approach to slowing the community trarssion of communicable
diseases like COVID-19 is through limiting publitiaities and engaging in
social distancing. ... Medical and public health etpagree that COVID-19 is
easily transmitted and it is essential that it®agrbe slowed to protect the ability
of public and private health care providers to hatide expected influx of ill
patients and safeguard public health and safetyBecause of the risk of the
rapid spread of the virus, and the need to pratéatembers of Washington, DC,
and the region, especially residents most vulnerebthe virus, and local health
care providers and emergency first respondersCitdsr requires the temporary
closure of the on-site operation of all non-essgiusinesses and implements a
prohibition on large gathering$.

57. On February 28, 2020, Mayor Bowser ordered theatntin of the
District’'s Emergency Operations Center to cooraginasponses to COVID-19, requiring
Defendants to “remind their staff and constituesit@ “basic infection practices,” including to
“[w]ash hands with soap and water” or an “alcohaséd hand sanitizer,” to “[a]void close
contact with people who are sick,” and to “[c]leard disinfect frequently touched objects and
surfaces.?’ The Executive Order specifically requires that f[edlevant District agencies shall

review their copy of the District Response Plaevaluate the potential impacts of COVID-19

19 Gov'1. D.C.,Mayor Bowser Issues Stay-At-Home Ordetps://mayor.dc.gov/release/mayor-
bowser-issues-stay-home-ordtast visited April 16, 2020).

20D.C. Mayor’s Order 2020-35 §10(a).
13
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on emergency roles and responsibilities and takessary steps to ensure continued
performance !

58. On March 13 and 17, Plaintiffs wrote to Defendantgiiring about
Defendants’ plans and preparations for the COVID#@uding a specific request that
Defendants evaluate every patient for communitgeaizent.

59. Despite these clear indicia of emergency, Defersddiat not take
sufficient precautions.

60. The Department of Behavioral Health issued guidamdéarch 2020
indicating that the Saint Elizabeths Hospital woddhain open during the COVID-19 crisis and
that the Department was encouraging precautiohshibthe spread of the virus at Saint
Elizabeths Hospital.

61. On March 18, 2020, Defendants reported that thggthéo screen visitors
and staff for symptoms of COVID-19 by asking sciagrmquestions and taking temperatures.

62. On March 18, 2020, Defendants reported that thgamented their
Emergency Preparedness Plan (“EPP”) to address BQ9lon March 12, 2020. Defendants
have not shared their EPP or any other responaepplalicly, and to date, have not produced it
in discovery.

63. On March 18, 2020, Defendants also reported that st day, visitation
was restricted, incoming patients were being sa@dor flu-like symptoms, and staff were
advised to stay home if they were feeling sick.

64. Following public reports on April 1 that a patieartd five staff members

at Saint Elizabeths Hospital had tested positiveCfoVID-19, Plaintiffs sent a follow-up letter

21 D.C. Mayor’s Order 2020-035, §3(a).

14
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to Defendants requesting an update and informatout Defendants’ response and reiterating
the request that Defendants evaluate every pdtesbommunity placement and take aggressive
steps to protect patients who remain in the Hosp@®a April 9, Plaintiffs sent a further follow-
up letter. Defendants have acknowledged receiptbiuotherwise responded to either letter.

65. On April 15, the Mayor issued Mayor’s Order 202@0ghich requires
health care facilities, including Saint Elizabekhsspital, to take steps for managing the COVID-
19 pandemié? The Order details steps the facility must takeatoong other things, maintain
social distancing among residents, restrict visifoom entering the facility, manage
symptomatic staff, quarantine or isolate symptocmatiexposed patients, and develop a
continuity of operations plafi.This guidance is inadequate and, to date, Deféadave come
woefully short of meeting these steps.

Defendants’ Failure to Protect Patients at Saint Erabeths Hospital Are Putting Plaintiffs
At Heightened Risk of Contracting COVID-19

66. The CDC issued guidance on COVID-19 Infection Pnée@ and Control
in various congregate settings. Although the CD€sdwot have guidance specific to psychiatric
facilities, it has issued guidance on comparabfgoegate long-term care settings like nursing

homeg* and for health care settings.

22 D.C. Mayor’s Order 2020-063.
23d.

24CTRS DISEASECONTROL & PREVENTION, Preparing for COVID-19: Long-term Care Facilities
Nursing Homesttps://www.cdc.gov/coronavirus/2019-ncov/hcp/ldegn-
care.htm|?CDC_AA_refVal=https%3A%2F%2Fwww.cdc.go\Bédronavirus%2F2019-
ncov%?2Fhealthcare-facilities%2Fprevent-spread-igerm-care-facilities.html (lasted visited
April 16, 2020).

25 CTRs. DISEASECONTROL & PREVENTION, Healthcare Infection Prevention and Control FAQs
for COVID-19 https://www.cdc.gov/coronavirus/2019-ncov/hcgéetfon-control-

15
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67. The CDC recommends that, upon learning of the COWpandemic,
facilities should immediately: educate and traialtiecare personnel and facility-based staff on
infection prevention and control measures; educsiglents and families about COVID-19;
provide hand hygiene supplies; provide tissuesnaasks; make Personal Protective Equipment
(PPE) available; and frequently disinfect high-togarface areas and shared resident
equipment®

68. The CDC recommends that facilities should evalaatk manage
residents with symptoms of respiratory infectiorgluding asking residents to report symptoms,
testing residents for fever and symptoms, and impl& practices to prevent the spread of
infection from symptomatic peopfé.

69. When there has been an outbreak of COVID-19 irctmemunity
surrounding the facility, but not yet in the fatilithe CDC recommends that, in addition to the
guidelines for symptomatic individuals: residentdwsuspected COVID-19 should be isolated
by being placed in a private room with their owthibaom, and the facility should implement
practices to prevent and control the spread o¥ithus, including canceling communal dining

and all other group activiti¢§. The CDC guidance also recommends that if thalifiacannot

faq.htmI?CDC_AA_refVal=https%3A%2F%2Fwww.cdc.gov¥BFonavirus%2F2019-
ncov%2Finfection-control%2Finfection-prevention-tah-faq.html (last visited April 16,
2020).

26 CTRS. DISEASECONTROL & PREVENTION, Preparing for COVID-19: Long-term Care
Facilities, Nursing Homesttps://www.cdc.gov/coronavirus/2019-ncov/hcp/ldegn-
care.htm|?CDC_AA_refVal=https%3A%2F%2Fwww.cdc.go\Bédronavirus%2F2019-
ncov%?2Fhealthcare-facilities%2Fprevent-spread-imgterm-care-facilities.html (lasted visited
April 16, 2020).

271d.

281d.

16
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fully implement all recommended precautions” restdewith “known or suspected COVID-19 .
.. should be transferred to another facility tsatapable of implementation” and that “while
awaiting transfer, symptomatic residents shouldrnaeg@acemask (if tolerated) and be separated
from others.”

70. When there has been sustained transmission irothenanity or when
there are cases in the facility, the CDC recommeindsddition to the isolation procedures,
transfer of symptomatic patients, and terminatibgroup activities that: facilities implement
universal use of facemasks for health care praiaats; consider the use of gown, gloves, eye
protection, and N95 respirators for all staff, emage patients to remain in their rooms and
when they leave their rooms, encourage them to wéace mask and perform social distancing
by staying six feet away from others; and “cohayfi#® or grouping, ill residents with dedicated
health care professionafs.

71. In correctional facilities, which are similar coegate settings, the CDC
recommends medical isolation of positive or preslipasitive COVID-19 patients in the

following manner!

29 Cohorting is defined by the CDC as the practicgrofiping together patients who are
colonized or infected with the same organism tdioertheir care to one area and prevent
contact with other patients. SegRS. DISEASECONTROL & PREVENTION, Guideline for Isolation
Precautions: Preventing Transmission of Infectidgents in Healthcare Setting8007),
available athttps://www.cdc.gov/infectioncontrol/guidelinesfigtion/prevention.html

30 CTRS. DISEASECONTROL & PREVENTION, Preparing for COVID-19: Long-term Care
Facilities, Nursing Homesttps://www.cdc.gov/coronavirus/2019-ncov/hcp/ldegn-
care.htm|?CDC_AA_refVal=https%3A%2F%2Fwww.cdc.go\Bédronavirus%2F2019-
ncov%?2Fhealthcare-facilities%2Fprevent-spread-imgterm-care-facilities.html (lasted visited
April 16, 2020).

31 CTrRs. DISEASECONTROL & PREVENTION, Interm Guidance on Management of Coronavirus
Disease 2019 (COVID-19) in Correctional and DetentFacilities
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72.

As soon as an individual develops symptoms of COY®)they should
wear a face mask (if it does not restrict breathargl should be
immediately placed under medical isolation in aasafe environment
from other individuals.

Individuals’ movement outside the medical isolatsgpace should be
limited to an absolute minimum. Patients shoulgimvided medical care
and meals inside isolation spaces. Individualsishbe assigned a
dedicated bathroom. Individuals should be excludeh all group
activities.

Ensure that the individual is wearing a face maskldimes when outside
of the medical isolation space, and whenever anatliévidual enters and
provide clean masks as needed.

Masks should be changed at least daily, and wisblyisoiled or wet.

The CDC recommends that facilities should makeyepessible effort to

place suspected and confirmed COVID-19 cases unddical isolation individually. Each

isolated individual should be assigned their owadiag space and bathroom where posstble.

https://www.cdc.gov/coronavirus/2019-ncov/commultivyrection-detention/quidance-

correctional-detention.htnflasted visited April 16, 2020).

321d.
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73. The CDC recommends that cohorting of COVID-19 pesior
symptomatic patients should only be practicedéf¢hare no other available opticfslf
cohorting is necessary the CDC recomméhds

a. Only individuals who are laboratory confirmed COVID cases should
be placed under medical isolation as a cohort. @aahort confirmed
cases with suspected cases or case contacts.

b. Unless no other options exist, do not house COVAEdses with
individuals who have an undiagnosed respiratorgatibn.

C. Ensure that cohorted cases wear face masks ahe$.t

74. Every possible effort must be made to separatetedeor potentially
infected individuals from the rest of the incar¢edapopulation. Individuals believed to have
been exposed to COVID-19, but who are not yet spmatic, and those believed to be infected
with COVID-19 and potentially infectious should $egregated from others. Any individual
who must interact with those potentially or likatyected with COVID-19 must utilize
protective equipment as directed by public healtharities.

75. Patients who require testing, based on public heattommendations and
the opinion of a qualified medical professionabwd be tested for COVID-19. The CDC

recommends prioritizing testing for symptomaticigatis in long-term care facilities so that

31d.

31d.
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those who are at highest risk of complication ééation are rapidly identified and appropriately
triaged®®

76. Once a facility has an outbreak of COVID-19, symmpadic patients
should be presumed positive for COVID-19 and treaiecordingly.

77. As discussed in 1121, the CDC also recommenddgabidities prepare for
staffing shortages as a result of the vifus.

Defendants Are Not Adequately Implementing Social Btancing or Distribution of Masks
or Other Essential Hygiene Practices

78. Ms. Smith, Mr. Costa, Mr. Dunbar, and Mr. Kirkpatiall report that it is
impossible for patients at Saint Elizabeths Ho$pitanaintain six feet of distance between
themselves and other people in the Hospital.

79. Defendants have not provided masks or personatgieé equipment to
all patients or instructed or required patienta/é@ar masks in a manner consistent with public
health guidelines. Patients who have masks areleitareplace them with clean masks in a
manner consistent with public health guidelines.

80. Patients are instructed to remain on their Unitsatients share common
areas like medicine distribution centers, laundgilities, lounges, and cafeterias. Defendants

are not ensuring that Unit bedrooms and bathroomslaaned and sanitized regularly.

35%CTRs DISEASECONTROL & PREVENTION, Evaluating and Testing Persons for Coronavirus
Disease 2019 (COVID-19https://www.cdc.gov/coronavirus/2019-nCoV/hcpidal-
criteria.html (lasted visited April 16, 2020).

36 CTrRs. DISEASECONTROL & PREVENTION, Strategies to Mitigate Healthcare Personnel Staffin
Shortageshttps://www.cdc.gov/coronavirus/2019-ncov/hcpigating-staff-shortages.html (last
visited April 16, 2020).
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Defendants are not ensuring that Unit facilities @idequately stocked with soap and hand
sanitizer.

81. Defendants have instructed Ms. Smith to remainentnit, which
houses up to 27 people.

82. Patients in Ms. Smith’s Unit use the same commaceR They eat
dinner together in groups of up to ten people. yTdleuse the same lounge area and laundry
room. It is not possible for her to maintain sietfef distance from other patients in her Unit.

83. Defendants have not provided Ms. Smith with a madkst patients on
her Unit do not wear masks.

84. On or around April 1, 2020, Defendants instructed Kirkpatrick to
remain on his Unit, which houses 26 men.

85. Patients in Mr. Kirkpatrick’s Unit all use the sac@mmon spaces,
including the dining hall, laundry room, and loundgis not possible for him to maintain six
feet of distance from other patients in his Unit.

86. Mr. Kirkpatrick has a single room, but at least gatients in his Unit are
residing in a room with another patient.

87. Mr. Kirkpatrick has symptoms of COVID-19, as alldga 21 and 7102.
Despite these symptoms, Defendants have not prWwhe Kirkpatrick with a mask to wear.
Some, but not all, patients on his Unit are weanmagks.

88. On or around April 1, 2020, Defendants instructed @bsta to remain on

his Unit, which houses 15 men as of April 14, 2020.
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89. Patients in Mr. Costa’s Unit all use the same comiaces like the
lounge area and the laundry room. It is not pdsddr him to maintain six feet of distance from
other patients in his Unit.

90. Patients in Mr. Costa’s Unit are all eating in #aene dining room and eat
in groups of 2-3 patients at a time. Even witrsthimited numbers, there is not enough space
for the diners to maintain six feet of distancenirother patients during meals.

91. Defendants provided Mr. Costa with a mask anduestd Mr. Costa how
to use it. Defendants do not require Mr. Costatber patients in his Unit to wear a mask. Mr.
Costa is wearing a mask because he fears thatpdhients in his Unit may have COVID-19.

92. One patient on Mr. Costa’s unit is symptomatic@@VID-19. This
patient remains housed in Mr. Costa’s unit anetisquarantining in his room.

93. Defendants have instructed Mr. Dunbar to remaimsnJnit, Unit 2A.

Mr. Dunbar has a single room.

94. Patients in Mr. Dunbar’s Unit are using the sam@ammon space.

95. Defendants have provided Mr. Dunbar with a singéska Mr. Dunbar
must use the same mask every day. This is anaipsaétice, as handling a contaminated mask
simply transfers the virus to one’s fingers.

Defendants Have Not Adequately Implemented TestingQuarantine and Isolation
Procedures

96. There is no COVID-19 testing taking place on-sttéha Hospital.
Patients are only being tested for COVID-19 oney thre symptomatic of the virus. Patients
who have been exposed to the virus but are asynapioare not being tested.

97. Defendants are not segregating all of the patwwhtsare COVID-19

positive from other patients at the Hospital. Rasevho have tested positive for COVID-19 are
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housed in close quarters and share common ardagatients who are showing no symptoms
and patients who have potentially unexposed twitis.

98. Defendants are not segregating patients who aretsynatic and
asymptomatic of COVID-19. Patients who have sym@of COVID-19 such as fevers and
respiratory distress are housed in close quartetslaare common areas with patients who are
showing no symptoms.

99. Defendants are not segregating patients who are leen exposed to
COVID-19 positive staff and patients from asympttimand/or unexposed patients. Patients
who have been exposed to COVID-19 are housed se@oarters and share common areas with
patients who are showing no symptoms.

100. Defendants have created one quarantine unit aakpital. This
guarantine unit can only house seven patientseRaton this Unit are given masks daily but no
other personal protective gear. Bedrooms and daing on this Unit are not regularly cleaned
and sanitized.

101. The first confirmed case of COVID-19 at the Hospitas April 1, 2020.
Defendants did not begin to use auxiliary spackiwithe Hospital to segregate asymptomatic,
symptomatic, exposed, and COVID-19-positive pasiemttil on or about April 15, 2020. As of
April 15, 2020, patients who are symptomatic, exglo®r COVID-19-positive are still housed
in close quarters with shared common spaces wytmpi®matic and/or unexposed patients.

102. Mr. Kirkpatrick was symptomatic of coronavirus. Mirkpatrick had a
fever and respiratory symptoms, including cough stmattness of breath. Mr. Kirkpatrick also

reported loss of taste and smell, which is a symptb COVID-19.
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103. After Mr. Kirkpatrick reported his symptoms on dyaaut April 4, 2020,
Defendants did not provide Mr. Kirkpatrick withest to determine if he was COVID-19
positive.

104. Defendants did not treat Mr. Kirkpatrick as a patisuspected or
presumed positive for coronavirus. Mr. Kirkpatrigls not isolated from other patients, nor was
he transferred to another facility. Defendantsrditlinstruct Mr. Kirkpatrick to self-quarantine
within his Unit.

105. Defendants did not instruct Mr. Kirkpatrick to weamask or take other
preventive measures to stop the spread of hisgln®Ir. Kirkpatrick’s symptoms improved but
he was not tested for COVID-19 and does not kndweihad the virus.

106. Mr. Dunbar’s Unit, Unit 2A, has had four patiergstt positive for
COVID-19. Two COVID positive patients were rehodise the quarantine unit and two COVID
positive patients remained on Unit 2A with asympadimand potentially unexposed patients.

107. The COVID-19 positive patients who remain housetliit 2A are
interacting with other, asymptomatic and potentialhexposed patients in the common areas
where they watch television or get refreshments.

108. Despite being exposed to COVID-19 positive patiemtsis Unit, Mr.
Dunbar has not been tested for COVID-19 or segeegimbom other patients.

Defendants Are Depriving Patients of Essential Mertl Health Care

109. There has been severe curtailment of mental heatthand Defendants
are failing to provide the mental health care tha&ssential for patient’s well-being.

110. Patients are not receiving the same or functioreglyivalent mental
health care that they received prior to the COVIDpandemic. Defendants have closed the

Treatment Mall, suspended group therapy, and sdggeanger management classes and most
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competency restoration classes. There are somedudl therapy sessions, competency classes,
and evaluations occurring virtually.

111. Defendants have not taken steps to systematicathpensate of the loss
of group therapy or necessary classes or provilfexhative or modified treatment plans, for
example by using teletherapy or virtual therapy.

112. Ms. Smith, Mr. Costa, Mr. Dunbar, and Mr. Kirkpakinormally receive
group therapy. None of them has received groumgtlyeor a telephonic or other remote
substitute for the past few weeks.

113. Mr. Costa normally receives individual therapy bas not received
individual therapy or a telephonic or other remsibstitute since Defendants ordered him to
remain on his Unit.

114. Mr. Dunbar has not received any therapy, or a belejc or other remote
substitute, aside from a single treatment teaminggetince Defendants ordered him to remain
in his Unit.

115. Ms. Smith has received only one therapy sessioteleaedicine with her
usual therapist since Defendants ordered her tairem her Unit.

116. When patients with psychiatric needs do not recapj@opriate mental
health services, it becomes more likely symptonishei exacerbated and patients will
experience regression and damage to their meraéihhe

Defendants’ Staffing Shortage
117. The total number of staff members employed at Saimabeths Hospital

is approximately 700. Large numbers of staff areraporting to work.
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118. On March 31, 2020 Defendants reported that 5 stafhbers tested
positive for COVID-19 and another 22 staff membgese not reporting to the hospital because
they were quarantined due to possible exposurétgiD-19.

119. By April 16, 2020, 47 staff members were posifoeCOVID-19 and
another 23 were in quarantine due to possible expdse COVID-19, for a total of 70 staff
members absent from the hospital.

120. Mr. Dunbar reports that his unit, Unit 2A, is shetaffed.

121. The CDC has issued Guidance on Strategies to Natigaalthcare
Personnel Staffing Shortages including the reconaagons that, at minimum, healthcare
facilities mustunderstand their staffing needs and the minimumbaurof staff needed to
provide a safe work environment and patient cacelsnin communication with local healthcare
coalitions, federal, state, and local public hepHitners to identify additional health care
personnel, when need&d.

122. Despite multiple requests from Plaintiffs’ Cound2éfendants have
provided no evidence that they are following theGZbguidance.

The Hospital's Response to COVID-19 is Similar toté Response to the 2019 Extended
Water Outage

123. The Hospital's approach to COVID-19 is similar t® approach to the
extended water crisis when Saint Elizabeths Hdsgitbnot have safe, running water from at
least September 26, 2019 to October 24, 2019.nQuhat period, the water supply at Saint

Elizabeths Hospital was either completely turnddofimited for sewage use only.

37 CTrs. DISEASECONTROL & PREVENTION, Strategies to Mitigate Healthcare Personnel Staffin
Shortageshttps://www.cdc.gov/coronavirus/2019-ncov/hcpigating-staff-shortages.html (last
visited April 16, 2020).
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124. Plaintiffs are at a continuous risk due to the latkppropriate emergency
plans. They are all indefinitely, involuntarilyroonitted to the District’'s care and will likely be
committed at Saint Elizabeths Hospital for all aystof their lives. For example, Ms. Smith has
been committed to Saint Elizabeth’s for approxirtyald years.

125. The failure to develop a plan to deal with healtteegencies has caused
Plaintiffs and the plaintiff class remain at ridkfarther irreparable harm. Fears at the time of
the water outage that Defendants’ wrongful behawiould likely recur have come to pass.

126. The October 2019 water contamination was the setoredin three years
that Saint Elizabeths Hospital has experiencedktended water outage. Defendants’ response
to this second extended water outage indicateghbgtdo not have an appropriate Emergency
Water Supply Plan to manage extended water outdgeaint Elizabeths Hospital. Defendants’
current and ongoing failure to provide the mosidpsotections against COVID-19 for its
patients and staff reflects that it continues tk lan appropriate plan to deal with health
emergencies.

127. The extended water outage and its effects caustgharisk to the health
and safety of Saint Elizabeths Hospitals patientduding Plaintiffs and class members. The
extended water outage and its effects created @aswnable risk of traumatizing patients and
exacerbating symptoms of mental iliness.

128. The conditions at Saint Elizabeths Hospital duthgy2019 water outage,
as described below, caused long lasting, if nahpeent, damage to patients and their efforts at
recovery.

129. The conditions at Saint Elizabeths Hospital duthgy2019 water outage,

as described below, violated professional standairdare and treatment.
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Water Outage Allegations As of October 23, 2019 (Iial Complaint, Dkt. 1)

130. The allegations in this section reflect the comaisi as of the filing of
Plaintiffs’ initial Complaint in this matter on Qutter 23, 2019.

131. Saint Elizabeths has not had safe, running wateesat least September
26, 2019. Since September 26, 2019, the water papBaint Elizabeths has been either
completely turned off or has been limited for segvage only.

132. Despite the extended water outage and the inakbiliprovide appropriate,
required medical care and therapy, as describedvb&aint Elizabeths is still accepting new
patients.

133. The extended water outage and its effects causaarisk to the health
and safety of Saint Elizabeths’ patients, includtaintiffs and class members. The extended
water outage and its effects creates an unreasonaklof traumatizing patients and exacerbates
symptoms of mental illness.

134. The current conditions at Saint Elizabeths, asrds=t below, will result
in long lasting, if not permanent, damage to pasi@md their efforts at recovery.

135. The current conditions at Saint Elizabeths, asrde=t below, violate
professional standards of care and treatment.

136. On September 26, 2019, the D.C. Department of Behal\Health
(“"DBH?”) received preliminary lab results for a watguality test of Saint Elizabeths showing
evidence of pseudomonas and legionella bactetlzeifiacility’s water supply.

137. Legionella bacteria is known for causing Legionesidisease, which can
lead to severe infections in people with weakenatiune systems. According to the CDC, one

out of four people who contract Legionnaires’ dssem a healthcare setting dies because of it.

28



Case 1:19-cv-03185-RDM Document 36-1 Filed 04/16/20 Page 30 of 53

138. Pseudomonas bacteria can lead to severe infe¢topgople with
weakened immune systems.

139. In response to the bacteria found in the water lgupBH reportedly
implemented its “water emergency protocol” and éarthe water off completely. Upon
information and belief, the water has been turmedarasionally and for limited purposes since
September 26, 2019 but at no point has Saint Eikabhad safe, running water.

140. At the end of September, Plaintiffs Ms. Smith, Kaosta, Mr. Kirkpatrick,
and Mr. Dunbar were abruptly told by staff that eeter would be shut off because there was a
water problem.

141. Upon information and belief, DBH hired contracttdlush Saint
Elizabeths’ water system with chlorine, but testioldpwing the “super chlorination” of the
water system continued to show legionella withia fifcility’s water system.

142. According to Plaintiff Mr. Costa, as of 4:00 p.nm October 23, 2019, the
water remained shut off at Saint Elizabeths andhupformation and belief, DBH has not given
a precise date that it will be turned back on.

143. At 5:45 p.m. on October 23, 2019, Councilmemberc¥émt Gray tweeted
that he had been informed by an unnamed sourcéathaticteria has been eliminated” from the
water system at St. Elizabeths Hospital and theg firocess has already begun to restore full
water service to the hospital.” According to Vint@&ray’s tweets, the “toilet are fully
operational” and “[F]Jaucet heads are being recameecow and that process should be fully
completed by tomorrow [October 24, 2019].” Vinc&ray has shared no supporting documents,

water tests, or information from DBH or Saint Ebeghs Hospital on Twitter.
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144. Each of the previous dates DBH communicated t@ptdj their attorneys,
or the public for when DBH expected to have safenng water has not been met.

145. This is the second time in three years that Sdinakeths Hospital has
experienced an extended water outage. Defendassonse to this second extended water
outage indicates that they do not have an apptepEmergency Water Supply Plan to manage
extended water outages at Saint Elizabeths Hospital

146. Plaintiffs are all indefinitely, involuntarily comitted to the District’s care
and will likely be committed at Saint Elizabeths &l or most of their lives. For example, Ms.
Smith has been committed to Saint Elizabeth’s ppraximately 17 years.

147. As discussed below, the extended water outagei@t Sezabeths that
plaintiffs continue to suffer is irreparably harmithe Plaintiffs and plaintiff class. Furthermore,
even if the clean water is restored in the nearr&tPlaintiffs and the plaintiff class will remain
at risk of further irreparable harm until the Dedants remediate conditions at Saint Elizabeths,
provide adequate mental health services to meatutlient needs of patients, and establish an
appropriate Emergency Water Supply Plan. Thus, déube current crisis is ameliorated,
Plaintiffs will still be at risk of further irrepable harm. It is also far from clear that the wifoihg
behavior cannot be expected recur.

148. The extended water outage at Saint Elizabethsreagipted patients from
receiving appropriate and necessary care, incluaiedical care, psychiatric care, and therapy,
creating an imminent risk of irreparable harm.

149. Because of the extended water outage, Defendargsctthe Treatment
Mall. Patients remain on their locked wards andrentereceiving appropriate group therapy, art

therapy, or exercise.
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150. Staff, including psychologists and psychiatristg, @ot regularly attending
work because of the water crisis, forcing cancefetiof patient team meetings and other
appointments.

151. Defendants have severely curtailed or suspendepistyehiatric care on
which patients depend. Patients at Saint Elizabethkiding Plaintiffs, are receiving fewer
services, and less of the services they are sti#iving, than normal. The minimal services they
are receiving are not appropriate or tailored trtheeds.

152. DBH has not explained how it is appropriately drspirg medication,
particularly those medications that need to beesusged in water. DBH has not made any
statement about how they are addressing patiemtsiaation side effects that are related to the
lack of adequate water or that need water in resgasuch as dry mouth and dehydration.

153. In addition to depriving patients of psychiatrice&aecessary on an
ongoing basis, Saint Elizabeths’ staff are failiogprovide other types of health care. Upon
information and belief, staff are not performingitioe checks of new patients for lice, bacteria,
and other infections.

154. Patients have no access to dentistry and podiateytbat is typically
available at Saint Elizabeths.

155. Ms. Smith has had a toothache but cannot go tdehést.

156. Mr. Costa’s ward administrator, psychologist, psgtist, and therapist
have all missed work during the time period while tvater was shut off and have not been able
to convene his team meetings. Mr. Costa has bealeito talk to his psychiatrist about

switching one of his medications since the waté¢age occurred.
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157. Mr. Costa has not been able to access behavi@api, anger
management classes, group therapy, art theraplye @ym since Defendants closed the
Treatment Mall.

158. Mr. Costa normally gets 40 hours per week of thetayg Defendants are
providing him with just 2 hours per day (10 houes week) currently. The little therapy he is
receiving is inappropriate: it is a competencyaegion group but Mr. Costa is already
competent.

159. Because there was no water, Defendants have natlptbMr.

Kirkpatrick with group therapy.

160. Defendants cancelled a Narcotics Anonymous medhtiaigboth Mr.
Kirkpatrick and Mr. Dunbar attend because there mawater.

161. Defendants have not provided Mr. Dunbar with grthgrapy or the
opportunity to exercise since the water was sHut of

162. Without safe, running water, patients and stafihcarflush the toilets
regularly, wash their hands, shower, wash clothomgirink from the water fountains. Patients at
Saint Elizabeths are using bottled water, handigars, and personal care body wipes to care
for their basic hygiene. Patients are permittedtdichuse of temporary portable showers and
toilets. Clothes and linens are only washed pecaillyi and must be sent outside of the facility to
be cleaned.

163. Patients and staff cannot regularly and routinkigtf the toilets at Saint
Elizabeths. Saint Elizabeths has more than 70 tipgraathrooms when the facility has running
water. A limited number of toilets within the fatylare in use when the water is turned off.

These toilets must be flushed manually by pouriagewinto the tanks. Staff are only flushing
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the toilets twice per day, leading to the accunmtedf feces, urine, and menstrual blood. The
toilets are overflowing and human waste is flowango the floors in some bathrooms. There are
also a limited number of port-a-potties outsidefdwlity which were not provided until after the
water had been shut off for some time.

164. Ms. Smith did not have access to port-a-pottieséweral days after the
water was shut off. While she was awaiting pori#tips, she used the indoor toilets. Staff
would flush those toilets twice per day. The indtmlets were disgusting and unclean. There
were menstrual products all over the bathroom.

165. Mr. Costa’s unit, Unit 1C, normally has six toileténit 1C houses 26
men. Currently all of the men on his unit must ase toilet. That toilet is flushed manually by
pouring water into the tank only once a day. Thiet®back up and the smell from the toilets is
“disgusting, pungent, sour, and strong.”

166. Mr. Costa did not have access to a port-a-pottyf anbut a week after the
water was shut off. The port-a-potties are outaiteg about 200 yards from his unit. The port-a-
potties are not clean and they smell.

167. Mr. Kirkpatrick’s unit has an average of two usatulgets for
approximately 25 people. The toilets do not havening water and are flushed by staff or
patients. There is a buildup of feces on the taitet floor. The bathroom smells.

168. Mr. Kirkpatrick did not have access to a port-atpamntil about 2-3 weeks
after the water was shut off.

169. Mr. Dunbar’s unit, Unit 2A, only has 2 usable ttsléor approximately 27

people. The smell of the toilets is so nasty anohgtthat it makes Mr. Dunbar want to vomit.
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Mr. Dunbar is able to secure day passes to tempoleave the facility and during this time he
tries holds his solid waste until he can use teitettside of Saint Elizabeths grounds.

170. Patients cannot use the indoor showers at Sairdligdihs. Patients have
to bathe in portable outdoor showers. DBH secuigitt @ortable showers for Saint Elizabeths’
entire patient population. The portable showerschrgged and dirty. The patients have to stand
outside in groups and take showers in rotationumx#hey have to travel back inside the facility
as a group. There is no privacy in the showers.

171. Before the outdoor showers arrived, Ms. Smith lvadse wipes to clean
herself because she was not permitted to showeoisdShe does not like using the wipes and
does not feel clean using the wipes.

172. Ms. Smith is only permitted to use the outdoor skieon Mondays,
Wednesdays and Fridays, rather than showering elaryShe is not allowed to use the showers
when it is raining.

173. Mr. Costa did not have access to a shower untlibhaveek after the
water was shut off. On his unit, only 8 individuale permitted to use the portable showers per
day. His unit can use the portable showers on Mgsmd&ednesday, and Fridays, which means
that he is only able to shower one time per week.

174. One time that Mr. Costa was permitted to shower whter was cold.

After he showered he had to stand outside in thieteonperatures while waiting for everyone to
finish showering. He got a headache as a result.

175. When Mr. Costa does not have access to a showegdthe options to

clean himself with sanitary wipes or a five gallmrcket of soapy water and a wash rag. The
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wipes make his skin uncomfortable. Washing witlueliet is degrading and Mr. Costa has not
used that option because it makes him feel likes lheeated like an animal.

176. Mr. Kirkpatrick used a portable shower and hadama outside in the
cold while others finished showering. He got siftkiausing the portable shower, experiencing
chills and a migraine.

177. Mr. Dunbar did not have access to a portable shéoveseveral days after
the water was shut off. When he was able to acgsstable shower, the water kept turning on
and off. The portable showers are not accessiblpdtients who use wheelchairs and with other
mobility issues. The portable showers have steps tipem. The portable showers have narrow

passageways inside. Many older patients are unalise them.

178. Ms. Smith’s knee gave out one day while walkinghg stairs to the
shower.
179. Upon information and belief, the portable showeeslzeing overseen by

male security guards only. Many women at Saintdbleths are survivors of sexual assault and
do not feel safe using the portable showers. Asalt, some of the women have not showered
for more than four weeks.

180. Ms. Smith cannot wash her hands. She must usethotthter to brush her
teeth and is not always given enough water to binestieeth. She has not washed her hair in
three weeks. She cannot do laundry in the hosgiwhen her cloths were sent out to the
laundry, some of them went missing. She currently bas one clean outfit to wear. Ms.
Smith’s unit has been unusually cold while the wags been shut off. Ms. Smith’s unit smells

like dead rats.
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181. Mr. Costa cannot use the faucets to wash his héndsh his teeth, or
shower. The dirty toilets have attracted bugs aodquitos that are biting him and others on his
unit.

182. Mr. Kirkpatrick cannot use the water. He cannotalondry and does not
have access to a washer-dryer. He does not know tevill be able to do laundry or obtain
clean clothes again.

183. Mr. Dunbar cannot use the water and has to uskebdatiater to drink and
to brush his teeth. Because the conditions in #tlerboms are so dirty and unhygienic, he does
not feel comfortable using the bathrooms or cleguhiis teeth. Some of the closed bathrooms in
his unit have signs indicating that they are quiamad because of a bacterial infection. He has
had his laundry sent out only once in the lastehveeks. When his clothes were returned some
had shrunk and they still felt dirty.

184. Mr. Dunbar is permitted to leave the facility oday pass approximately
two times per month. He normally spends time withfamily. Because of the unsanitary
conditions, he worries about bringing home bactanid spreading it to his family.

185. The lack of water has caused a tense and stressfitbnment among
patients and staff. Patients are confined to tinaits during the day instead of receiving therapy
and recreation. Staff are not regularly reportioigviork.

186. Patients, including Ms. Smith and Mr. Costa, aralle to leave their
units and rooms to receive treatments or recrdate. result, they and other patients are sleeping
and dozing during the day.

187. There has been an increase in fights and phygjcgieasion between

patients following the water outage.
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188. There has been an increase in the use of seclasmnestraint of the
patients following the water outage.

In the Absence of Adequate Emergency Plans, the gt is Denying Patients Essential
Medical and/or Mental Health Care and Essential Hygene and Endangering Patient Safety

189. During the COVID-19 pandemic and the extended wai¢gige at Saint
Elizabeths Hospital, patients did not receive appate and necessary care, including medical
care, psychiatric care, and therapy, creating animant risk of irreparable harm.

190. During both the COVID-19 and the extended wateagetcrises,
Defendants closed the Treatment Mall and faileprtvide appropriate alternative or virtual
therapies.

191. During both the COVID-19 and the water outage stisgaff, including
psychologists and psychiatrists, were not regulaitignding work, forcing cancelations of
patient team meetings and other appointments.

192. During both the COVID-19 and the water outage stifefendants
severely curtailed or suspended the psychiatrie carwhich patients depend. Patients at Saint
Elizabeths Hospital, including Plaintiffs, recefesver services, and less of the services they did
receive, than normal. The minimal services thegite are not appropriate or tailored to their
needs.

193. During both the COVID-19 and the water outage sti€efendants failed
to provide patients, including Plaintiffs, with essial hygiene. During the COVID-19, as
discussed above, many patients at Saint Elizaltbes not been provided with masks, and
continue to be housed in a manner inconsistent sathal distancing and medical isolation
protocols. During the water crisis, patients atadf £ould not flush the toilets regularly, wash

their hands, shower, wash clothing, or drink fréva wvater fountains. Patients were permitted
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only limited use of temporary portable showers tiléts. Clothes and linens were only washed
periodically and had to be sent outside of thdifgdb be cleaned.

194. During both crises, the crisis caused a tense taessful environment
among patients and staff. Patients were confioedeir units during the day instead of
receiving therapy and recreation. Staff were agutarly reporting for work and patients did not
have adequate staff to care of them.

195. A restrictive psychiatric hospital setting like 8aklizabeths Hospital
must be safe, calm, predictable in its routine, i@sgonsive to each individual’'s needs for
treatment in order to achieve its goals of prevenéind ameliorating harm.

196. An environment that is chaotic, unpredictable, ansglafe, in which
patients are not receiving individualized, continsiantensive treatment risks traumatizing
people further and exacerbating the psychiatricsdleat were the basis for their admission.

197. Delays in treatment of psychiatric illness in agisgtric facility that
restricts self-determination and integration inbonenunity-based settings, like Saint Elizabeths
Hospital, can result in feelings of isolation, higssness, and despair; and increased stress and
anxiety.

198. Segregation of individuals with disabilities shoblel an option of last
resort under the best of circumstances as confinemen institution severely diminishes the
everyday life activities of individuals, includirdigmily relations, social contacts, work options,
economic independence, educational advancementudindal enrichment.

199. As described in this First Amended Complaint, paseincluding
Plaintiffs, are not receiving recommended therapy ireatment due to COVID-19 and are at

high risk of contracting a highly communicable, gutally fatal infection. Plaintiffs are at a
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continuous risk due to the lack of appropriate geecy plans. To the extent that
hospitalization was defensible prior to the COVI9«isis, Defendants cannot justify the failure
to evaluate and place patients in the communitly eftpropriate supports.

200. As described in this First Amended Complaint, paseincluding
Plaintiffs, did not receive recommended therapy edtment due to the extended water crisis
and were subject to horrific unsanitary conditioR$aintiffs are at a continuous risk due to the
lack of appropriate emergency plans. To the extatthospitalization was defensible prior to
the extended water outage, Defendants cannotyjukgffailure to evaluate and place patients in
the community with appropriate supports.

201. Defendants provide a wide array of services irctiramunity to meet the
needs of Plaintiffs. Services include diagnoste#asment services, counseling, medication,
intensive day treatment and crisis/emergency sesvindividualized behavioral health services
are supported by rehabilitation programs, peer@uppsupportive employment opportunities,
housing assistance and a range of community hoadiegatives to facility-based caighese
services are being provided by Defendants duriag®VID-19 crisis and could be provided to
patients, including Plaintiffs, in the communify.

The District Bears Responsibility for the Conditiors at Saint Elizabeths Hospital

202. As the director of DBH, the agency that overseestEdizabeths
Hospital, Defendant Bazron has the authority t¢ufjervise and direct the Department” and
“[e]xercise any other powers necessary and ap@t@pto implement the provisions of this

chapter.” D.C. Code § 7-1141.04.

38 Department of Behavioral HealtAdult ServiceDC.Gov, https://dbh.dc.gov/service/adult-
services (last visited April 16, 2020).
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203. These powers make Defendant Bazron the final poledgng authority
with respect to responding to emergencies at &dirabeths Hospital.

204. Defendant Bazron is responsible for the fact tthating the water crisis
and COVID-19 crisis, Saint Elizabeths Hospital bastinued admitting and housing patients in
unsafe conditions without adequate protections.

205. During the water crisis, Defendant Bazron informepgorters that she and
her team were “very, very involved in making surattwe got the [water] problem solved.”

206. During the water crisis, Defendant Bazron furthemdnstrated her
responsibility for Saint Elizabeths Hospital's dgan to keep patients in dangerous conditions
without adequate protections by explaining and ridifeg that approach to the public through
multiple statements to journalists.

207. For example, Defendant Bazron told reporters tiitibad procured “an
extensive supply of bottled water” but had contchaemitting patients and declined to move
patients to other locations. Defendant Bazron elstorsed DBH's response to the water
outage, stating that “[t]hings are really movingwsmoothly.

208. By shutting off the water at the facility, Defendakit®w or should have
known that they would drastically curtail accessliowers, toilets, clean clothing, and medical
care, and create disorder that could exacerbanpgitmental health disabilities. The policies
Defendants adopted in response to these riskswvaémeasonably calculated to prevent the
harms that Plaintiffs have alleged.

209. Defendants’ inactions and specifically their fadsito train and/or
supervise Hospital staff to ensure that the haoidintiffs described in the Initial Complaint

(realleged above at 11130-188, 208) were prevenmtadheliorated, caused those harms and
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amounted to deliberate indifference because thasadwere the obvious and likely
consequence of Defendants’ inactions.

210. Defendants are displaying deliberate indifferercthe risk that patients
face from the COVID-19 pandemic. Defendants knewhmuld have known that failing to test
symptomatic patients for COVID-19, failing to tréamspatients with known or suspected
COVID-19 to other facilities, failing to isolate syptomatic and exposed patients, failing to
guarantine COVID-19 positive patients, and failtogcreate an environment where social
distancing is possible would result in the rapicesp of COVID-19 at Saint Elizabeths Hospital.
Defendants knew or should have known that thisgaseunreasonable risk of serious infection
and death among the patient population. The ipslibefendants adopted in response to this
risk was not reasonably calculated to prevenid, @d not in fact prevent it.

211. Additionally, Defendants, by failing to supervisedéor train staff to
ensure that they took full and appropriate precaatly measures, are displaying deliberate
indifference to the risk that the response to thaddions at Saint Elizabeths Hospital will result
in constitutional violations. Defendants’ failura® subjecting patients to the obvious and likely
risk of contracting COVID-19, which places Plaifgifn serious danger of severe illness or
death.

CLASS ACTION ALLEGATIONS

212. The named Plaintiffs bring this suit on their owehblf and on behalf of
all current Saint Elizabeths Hospital patients athgatients who will be admitted in the future
while the hospital operates without a sufficieneegency preparedness plan that protects

patients from an unreasonable risk of harm.
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213. This class is so numerous that joinder of all mesbeimpractical. Saint
Elizabeths Hospital has 2370 patients currentlgcdise the population changes on a daily
basis, it is inherently fluid and the class alsdudes future members whose identities are not
known at this time. Fed. R. Civ. P. 23(a)(1).

214. There are questions of law and fact common toladiscmembers,
including but not limited to the Defendants’ depition of the class members’ substantive due
process rights, the Defendants’ failure to prowadestitutionally safe and humane conditions to
class members and the Defendants’ failure to peogfpropriate medical care to class members,
and the District’s violation of the class membeights under the Americans with Disabilities
Act. Fed. R. Civ. P. 23(a)(3).

215. The named Plaintiffs will fairly and adequately regent the interests of
the class. They possess a strong personal interést subject matter of the lawsuit and are
represented by experienced counsel with expertiskass action litigation in federal court.
Counsel have the legal knowledge and resourcesrtg &nd adequately represent the interests
of all class members in this action. Fed. R. €iv23(a)(4).

216. Defendants have acted or refused to act on gragenisrally applicable to
the class in that Defendants’ policies and prastafeviolating the Plaintiffs’ constitutional
rights have affected all class members. Accordinfghal injunctive and declaratory relief is
appropriate to the class as a whole. Fed. R. Ci23@)(2).

NECESSITY FOR EMERGENCY INJUNCTIVE RELIEF

217. The Defendants have acted and, as of the timdirgd ficontinue to act in
violation of the law as described above. The naRladhtiffs and the class they seek to represent
do not have an adequate remedy at law. As a refstiie policies, practices, acts, and omissions

of the Defendants, the named Plaintiffs, and thescthey seek to represent, have suffered, are
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suffering, and will suffer serious, imminent, ireepble physical, mental, and emotional injuries.
Such serious injuries are continuing and likelgvarsible.

FIRST CLAIM FOR RELIEF

(Claim under 42 U.S.C. 8§ 1983 and 28 U.S.C. § @4 iolation of the Fifth
Amendment—Due Process)

218. The Fifth Amendment’s Due Process Clause protedisiduals in the
District of Columbia from government conduct thapdves them of their constitutional rights
because it is “so egregious that it may fairly &iel $o shock the contemporary conscience.”

219. Individuals who are committed to the District’'s tagy, like the named
Plaintiffs and other class members, have a pratemastitutional right under the Due Process
Clause of the Fifth Amendment to be housed in henzamditions, to have the District take
reasonable steps to guarantee their care and safetyo have adequate medical care, including
mental health care.

220. Defendants’ actions and inactions have repeatesjlyided class members
of their constitutionally protected rights to reaable care and safety. These instances have
included when, as alleged in

a. Paragraphs 2-5, 7, 14, 37-126, 189-199, and 26fkerdants failed to
create and implement an appropriate Emergency rr@pass Plan that
allowed Plaintiffs to practice social distancingmrain separate from
persons who were COVID-19 symptomatic or COVID-D8ipve,
restricted visitor and new patients, and approglyaand quickly tested
symptomatic individuals.

b. Paragraphs 6-13 and 123-184, Defendants failechtotean an

appropriate Emergency Water Supply Plan afteritsedxtended water
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outage, which caused Defendants to cut off runniater and deprive
Plaintiffs of basic sanitation including sanitaojiéting, safe and sanitary
showers, and clean clothes and linens.
Defendants’ actions and inactions shock the conseie
221. Defendants’ actions in unilaterally altering medlicare at Saint
Elizabeths Hospital during the COVID-19 crisisafleged in Paragraphs 189-199 and 201, and
during the 2019 water crisis, as alleged in Papw®, 127, 132, 134-135, 147-161, 189-201,
depart from professionally accepted standards amqgbjoropriate professional judgement, and
deprive class members of their constitutionallytgcted rights.
222, Defendants’ policies, practices, acts, and/or aomsshave placed and
will continue to place the named Plaintiffs and thembers of the class they seek to represent at
an unreasonable risk of harm as alleged in Parbgryyy, 10-11, 37-77, 78-108, 127-148, 189,
195, 199-200, and 209-211.
223, There is no reasonable justification for the Detarid’ actions.
224, Plaintiffs are entitled to injunctive relief and/amrit of habeas corpus to
relieve them from unconstitutional confinement.

SECOND CLAIM FOR RELIEF

(Claim against the District of Columbia under 45LLC. § 12131 et seq. for violation of the
Americans with Disabilities Act)

225. The named Plaintiffs and the Plaintiff Class aihviduals with
disabilities within the meaning of the ADA. Theampairments substantially limit one or more
major life activities, including caring for onesatbncentrating, and thinking.

226. As adults who have been determined to require snteninpatient care to

support their recovery from serious and persigtegtal illness, the named Plaintiffs and the
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Plaintiff Class are qualified to participate in Beflants’ behavioral health programs and
services. 42 U.S.C. § 12131(2).

227. The District of Columbia is a public entity as aefil by Title Il of the
ADA. 42 U.S.C. § 12131(1).

228. Defendants have discriminated against Plaintiffsdpeatedly failing to
reasonably modify its system to reduce the segregat Plaintiffs with disabilities from their
communities of non-disabled peers during emergsrib@ threaten the physical and mental
health and safety of Plaintiffs and undermine tiveaal justification for such confinement.
These instances have included when, as alleged in

a. Paragraphs 2-5, 7, 14, 37-126, 189-99, 201, a@ddiring the COVID-
19 crisis, they failed to cease intakes, conduttiidual assessments of
patients to determine whether other options existdigu of continued
placement at Saint Elizabeths Hospital, and faibethke appropriate
action for Plaintiffs and other class members,udrig relocating within
the District those patients for whom it was appiateror providing
reasonably modified services for those for whoragaling was not
appropriate. 28 C.F.R. § 35.130(b)(7).

b. Paragraphs 6-13 and 123-184, during the 2019 extewdter outage,
they failed to cease intakes, conduct individuakasments of patients to
determine whether other options existed in lieaaftinued placement at
Saint Elizabeths Hospital, and failed to take appete action for
Plaintiffs and other class members, including rafiog within the District

those patients for whom it was appropriate or mhonyg reasonably
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modified services for those for whom relocating was appropriate. 28
C.F.R. § 35.130(b)(7).

229. Defendants have discriminated against class menhlyamspeatedly
utilizing methods of administration that deprivaiRtiffs of equal access to the benefits of the
mental health services provided by Defendantsdttedr individuals in the community are
receiving. These instances have included when|exged in

a. Paragraphs 109 and 111-115, during the COVID-18s;rDefendants
failed to provide for alternative treatment, sushtedetherapy, virtual
therapy, telephonic therapy or another remote gutest

b. Paragraphs 9, 20, 110-115, 132, 149, 157-161,118%,194, 199-200,
and 229, during the first extended water outageebadints curtailed
individual psychotherapy, stopped or curtailed grtherapy, stopped
competency classes, restricted all access to getment Mall and
thereby prevented planning team meetings and sdedeart and music
therapy, vocational training, exercise, and saadilon; restricted patient
movement to the patient’s unit;, intermittently sbif the water;
inappropriately restricted toilets and shower pseyided inaccessible
portable showers; and suspended medically necessarnges such as
dentistry and podiatry.

There is no reasonable justification for theseaufas.

230. These failures have the effect of defeating or suthslly impairing the

accomplishment of the objectives of Defendantsavéral health programs with respect to the

Individual Named Plaintiffs and the Plaintiff Clasa8 C.F.R. § 35.130(b)(3)(ii).
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231. Defendants’ policies, practices, acts, and/or omssviolate the
Americans with Disabilities Act. 42 U.S.C. § 12131

PRAYER FOR RELIEF

Based on the foregoing, Plaintiffs request thatGbart:

232. Certify this case as a Class Action pursuant ta RecCiv. P. 23(b)(2);
233. Designate undersigned counsel as attorneys farettified class;
234. Declare that Defendants violated Plaintiffs’ rightsler the Fifth

Amendment to the U.S. Constitution;

235. Declare that Defendants violated Plaintiffs’ righteler the Americans
with Disabilities Act;

236. Enter injunctive relief and/or writs of habeas ampequiring Defendants,
their agents, employees, and all persons actiegnoert with or on behalf of Defendants to:

a. Immediately cease admissions to Saint Elizabetlspithd;

b. Issue a writ of habeas corpus ordering Respondeast@ng to release a
sufficient number of patients to enable the renmgrpatients to practice
adequate social distancing and to enable thetstaffintain the hospital
in safe and healthy condition, including the prensof all necessary
mental health treatment;

C. Immediately take all actions within their powenré&aluce the patient
population at Saint Elizabeths Hospital;

d. Within 48 hours, conduct individual assessmentsabients by the
Medical Director with input from the patients’ tte@ent team, his/her
attorney, and/or other supportive decision makemetermined by patient

choice to assess the effects of the current camdithnd determine
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whether other options exist in lieu of continuedgeiment at Saint
Elizabeths Hospital. The assessment team musidesresfull range of
available alternative treatment options, includiiggharge to a
community setting and under no circumstances shaulicdividual be
transferred to a jail or nursing home;

e. Implement recommendations from the assessmentsdataby;

f. Ensure sufficient space to follow all professiogaidance on social
distancing, quarantining, and isolation for infecte suspected COVID-
19 patients, including by creating auxiliary faidé and residents at the
Hospital at other District facilities or privatecflties that can safely
house patients.

g. To the extent continued placement at Saint Elizebktospital is the only
reasonable option, for the patients who remairaaitElizabeths
Hospital, provide appropriate COVID-19 intervent@amd care at the
Hospital with teams of medical professionals aridation experts who
can:

i Develop, update, and implement best practicessiducing
the infection rates at Saint Elizabeths Hospitadluding
providing appropriate and accessible guidancesti ahd
patients;

il Administer rapid COVID-19 tests for anyone displayi

known symptoms of COVID-19 or who has been exposed
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to someone with known symptoms or who has tested
positive for COVID-19;

ii Ensure segregation of confirmed and suspected C&9ID
cases;

Y Determine equipment needs and immediately provide
masks for any individual displaying or reporting \@ID-
19 symptoms or exposure until they can be evaluayeal
gualified medical professional or placed in quaret

% Ensure that each patient has timely and completesado
essential hygiene;

Vi Provide on-site care and medical assessment, ingud
medical care and therapy that is appropriate feir theeds;

Vil Frequently communicate to patients to provide imiation
about COVID-19, reducing the risk of transmissiand
any changes in policies or practices;

viii To the extent continued placement at Saint Elizabet
Hospital is the only reasonable option, patientstrbe
properly quarantined and segregated per publi¢theal
guidelines to prevent COVID-19 infection;

h. Develop a staffing contingency plan that includepkying sufficient
gualified temporary staff to ensure adequate irdaatontrol and that

patients receive necessary treatment and carghindf staffing shortages;
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I. Immediately resume providing all medical and mehgadlth treatment
services as per CDC Guidelines;

J- Conduct individual assessments of patients by tadié&l Director with
input from the patients’ treatment team, his/he&raey, and/or other
supportive decision makers as determined by patigpite to assess the
effects of the stress and trauma of having expee@dmveeks safe, running
water in the conditions described above, the imphtite current COVID-
19 pandemic, and the repercussions Defendantsivagipn of
appropriate mental health services has had onnpsitimental health
status and determine if changes to individual ptgid¢reatment plans are
needed,;

k. Implement any changes and recommendations fronmt¢inddualized
assessments immediately;

l. Develop and adopt an appropriate Emergency PrepasedPlan with
input from community members and the District’stpotion and
advocacy organization

m. Frequently sanitize all Saint Elizabeths Hospisgilfties;

n. Conduct independent testing to ensure that therusagafe for all uses;

0. Conduct regular, independent testing to ensurethieavater is safe;

p. Order Defendants to develop and adopt an appredtatergency Water
Supply Plan with input from community members amel District’s

protection and advocacy organization; and
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g. Appoint an independent monitor with medical exgertio ensure
compliance with these conditions, and provide tloaibor with unfettered
access to medical units, confidential communicath individuals in

and out of quarantine, and surveillance video dfiplareas of the

facilities;
237. Award to Plaintiffs their reasonable attorney’sSe@d costs, as provided
by law; and
238. Grant the Plaintiffs such other relief as the Cal@ems just.

Dated April 16, 2019
Respectfully submitted,

/s/ John A. Freedman
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