COMMONWEALTH OF MASSACHUSETTS
SUPREME JUDICIAL COURT

Suffolk, ss. SJC-12926

COMMITTEE FOR PUBLIC COUNSEL SERVICES and
MASSACHUSETTS ASSOCIATION OF
CRIMINAL DEFENSE LAWYERS,
Petitioners,

V.

CHIEF JUSTICE OF THE TRIAL COURT and others,
Respondents.

VERIFIED COMPLAINT FOR CIVIL CONTEMPT AGAINST
THE DEPARTMENT OF CORRECTION
PURSUANT TO MASS. R. CIV. P. 65.3

This Court has established a process for the expedited release of certain
mcarcerated people 1 hight of an “urgent and unprecedented” pandemuc.
Commuttee for Public Counsel Services v. Chief Justice of the Trial Court, 484
Mass. 431, 445 (Apr. 3, 2020) (CPCS v. Chief Justice). To facilitate that process, the
Court required the Department of Correction (DOC) to provide the defense bar
and the Special Master with detailed, daily reports, including facility-specitic

mformation from the DOC. Id. at 445, 448 n.20, 456.



In key respects, that 1s not happening. The DOC’s reports in this hitigation
have never included facility-specific information on the overall incarcerated
population; the number of COVID-19 tests of incarcerated individuals; the number
of COVID-19 tests of correctional officers, other staff, and contractors; or the
number of people released as a result of the decision. Moreover, petitioners did not
recewve daily reports over the weekends of April 11 to Apnl 12, 2020, or April 18
through 20. Yet, on April 20, the DOC did report facility-specific information to
members of the news media. Petitioners therefore bring this contempt action in
order to enforce and confirm the DOC’s reporting obligations. The DOC should be
ordered to provide all missing data back to April 3 and to provide daily reports
mcluding facility specific information on weekdays, weekends, and holidays moving
forward.'

The DOC'’s noncomphance with the court’s order

1. As part of 1ts protocol for reducing population density and himiting the
spread of COVID-19 i correctional facilities, this Court ordered that the DOC
“shall” provide “the special master daily reports of inmate counts and rates of
COVID-19 cases at each facility, as explammed i Appendix B.” CPCS v. Chief

Justice, 484 Mass. at 445 (emphasis added); see also 1d. at 448 n.20 (same).

" Although Petitioners bring this action only against the DOC, the duty to provide
daily reports applies equally to the shenffs.
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2. The DOC has not done so. In the first week after this Court’s decision,
the DOC’s reports 1n this case did not provide any facility-specific data regarding the
spread of COVID-19. Instead, it provided the overall numbers for the entire DOC
system, making it impossible to assess testing, outbreaks, or releases in any single
facility.

3. Petitioners’ understanding 1s that the Special Master flagged this error
for the DOC after Petitioners raised this problem with the Special Master.

4. The following Monday, April 13, the DOC provided some facility-
specific information for the first time,” in the following form:

Department of Correction
COVID-19 Data By Facility

Date (MASAC  (Boston Pre  |MCI- NCCL-Gardn|BSH  |0CCC (MCLCJ |MCIC  |Pondville  |MCI-F MCl-Shirley  |MTC SMCC LSH SBCC
Norfolk

/132020 0 0 0 0 12 0 0 0 0 22 9 41 0 | 0
5. Although this chart provides some of the ordered information, 1t falls

short of satistying the requirements of the Court’s order. Specifically, the document

* Under normal circumstances, a 10-day delay may not be unreasonable. But these
are not normal circumstances. For reference, between the time of this Court’s
decision (April 3, 2020), and the time that DOC first provided at least some of the
facility-specific information that the decision ordered (Apnil 13, 2020), cases of
COVID-19 in Massachusetts grew from 10,402 to 26,867, and the number of deaths
spiked from 192 to 844. See Archive of COVID-19 cases in Massachusetts,

https://www.mass.gov/info-details/archive-of-covid-19-cases-in-massachusetts.
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lists the number of COVID-19 positive incarcerated people m each DOC facility,
but it does not provide facility-specific numbers with respect to population, testing
among incarcerated people, testing or confirmed cases among correctional staff, or
releases.

6. Nor do the DOC’s submissions in this case make clear whether the
reported COVID-19 numbers include, or do not include, people who have
recovered, people who have been sent to outside hospitals, or people who have
died. Petitioners, as well as defendants and defense lawyers across the
Commonwealth, have been left to guess at what these reports mean.

7. Around the same time that Petitioners received this document, an

mvestigative reporter at WGBH News tweeted the following image.”’

’ See Jenifer McKim (@jbmckin), Tweet Dated April 13, 2020 @ 5:41 P.M.,
https://twitter.com/itbmckim/status/1249814890279247872.
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Updated 4/13/20

Confirmed DOC staff | Vendor Staff
Confirmed Inmate Deaths Self. self.
Location Inmate Due To Reported Reported
Cases Complications Pasitive Positive
From COVID-19* Casos Cases
Boston Pre-Release Center 0 ] 0 1
Bridgewater State Hospital 12 0 0 2
[MASAC at Plymouth — 0 [ 0 0 o
Massachusetts Treatment Center 32 o 4 10 8
MCl-Cedar Junction 9 I o 1 1
MCI-Concord 0 I 0 2 0
| MCl-framingham 2 ] o 3 y N
MC)-Norfolk 0 | 0 1 0
MCI-Shirley 9 ] 0 1 3
North Central Correctional Institution 0 | 0 1 0
Northeastern Correctional Center Q I o 0 0
0ld Colony Correctional Center 0 | 0 0 0
Pondville Correctional Center 0 l 0 0 0
Shattuck Hospital Correctional Unis 0 0 2 0
South Middlesex Correctional Center o | o o 0
Souza Baranowski Correctional Center 0 | 0 3 0
Central Office N/A | N/A 2 0
Total 80 | Bl 28 13

*"These numbers are not counted in the confirmed cases column

¢ As you moy be oneve, off day-to-doy operahions of 8ndgewaler State HasoY howe snce 2017 been manoged by Wellpath
rother thoe DOC Whike canfirmed cies of COWD- 19 of BSH howr at off Limes bevn reloyed fo DOC admindstral the
Depavtment of Pubiic Health, aad local officialy, they were inadverteatly no! relayed 10 the DOC communcations office for o

period of one week. Today's numbers inclode coses (hat were n0¢ wpdoted dunng that perfod and the issue has been cormreted

8. This 1image, which appears to come from the DOC, provides a facility-
specific breakdown of confirmed prisoner cases, deaths, and staff-reported positive
cases. The DOC did not provide this same information to Petitioners or this Court.

9. On April 14, the DOC again provided Petitioners with facility-specific
data only with respect to COVID-19 positive incarcerated people, while the WGBH
reporter tweeted an 1image with updated facility specific numbers for confirmed
prisoner cases, deaths, and staff-reported positive cases.'

10.  On April 15, the DOC began reporting the number of staff positive

cases per facility for the first time. It updated these numbers through April 17.

' See Jenifer McKim (@jbmckin), Tweet Dated April 14, 2020 @ 5:30 P.M.,
https://twitter.com/ibmckim/status/1250174496889282568.
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11.  The DOC provided no daily reports to Petitioners over the weekend or
on Monday, April 20. This information was not provided to Petitioners until the
evening of Tuesday, April 21. Yet, on April 20, the DOC apparently provided
members of the news media with updated information. This information appears to
include the following chart, which contains numerous details—including deaths due
to COVID-19 and the number of incarcerated people who had recovered from the

virus—that the DOC has never included in its reports as part of this litigation:”’

’ See Jenifer McKim (@jbmckin), Tweet Dated April 20, 2020 @ 5:53 P.M.,
https://twitter.com/ibmckim/status/1252354666874064899. See also Sarah
Betancourt (@sweetadelinevt), Tweets Dated April 20, 2020 @ 5:43 P.M. and 5:47
P.M., https://twitter.com/sweetadelinevt/status/12523523345306705932s=20
(reporting “T'oday’s counts” from the DOC); Deborah Becker (@wburdebbecker),
Tweet Dated April 20, 2020 @ 6:44 P.M., https://twitter.com/wburdebbecker/status
12523675410846760962s=20 (“Massachusetts DOC reports 109 prisoner
coronavirus cases 1n 6 prisons. Four prisoners recovered. 62 Cases among DOC and
vendor stafl”).



https://twitter.com/jbmckim/status/1252354666874064899
https://twitter.com/sweetadelinevt/status/1252352334530670593?s=20
https://twitter.com/%C3%A2%C2%80%C2%8Cwburdebbecker/%C3%A2%C2%80%C2%8Cstatus/%C3%A2%C2%80%C2%8C1252367541084676096?s=20
https://twitter.com/%C3%A2%C2%80%C2%8Cwburdebbecker/%C3%A2%C2%80%C2%8Cstatus/%C3%A2%C2%80%C2%8C1252367541084676096?s=20

‘ Jenifer Mckim
@jbmckim

Latest update from the MA DOC: 109 prisoners with
COVID-19 in the system with largest numbers at MCl-
Shirley and MTC. Up from 105 on Friday. @wgbhnews

@PLSMA
wenremes UUL Jter | vemcor Jtar
Confirmed | Recovered | Inmate Deaths Selt- Self-

Location inmate Inmate Due To Reported Reported

Cases Cases* Complcations Positive Potitive

From COVID-19* | Cases** Cases**
[Beston Pre-Relesse Conter 0 0 0 o 1
Brcgewater State Hospaal 12 0 0 C i
SAC at Mymouth 0 0 9 o 1
PMAassachusetts Trastment Canter 14 4 4 12 3
A0 -Cadar Junction 0 0 Q L) Q
PAO -Concord o 0 ) 2 Q0
AC-Framingham 7 0 0 11 3
rAC-Norfolk 0 2 3 Q
A -Shirley 34 0 1 5 4
North Central Correctional Instituton 0 0 J C Q0
INortheasters Correctional Center 0 0 0 [ Q
Old Colomy Correcticnsl Center () 0 ) 0 [
[Pendvile Correctionsl Center o 0 o o 0
S*attuck Hoapital Correctional Unit 0 ) ] Q
th A ddieses Correctional Conter ) 0 0 [ 0
528 Baranowsti Correctona Certer 0 0 9 i 1
arral Ofice N/A NSA NA 2 Q
Total 108 4 S 42 20

*These numbers are not counted in the confirmed cases cokamn

The DOC is 1n civil contempt of this Court’s order

12.  ““Civil contempt 1s found where there 1s a clear and undoubted
disobedience of a clear and unequivocal command.’” Commonwealth v. One 1987
Ford Econoline Van, 413 Mass. 407, 411 (1992), quoting Allen v. School Comm. of
Boston, 400 Mass. 193, 194 (1987). Respondents have violated at least two such
unambiguous directives here.

13.  First, notwithstanding the clear and unequivocal terms of this Court’s
April 3, 2020 decision, the DOC has never provided the overall incarcerated
population at each facility, the number of COVID-19 tests of incarcerated people at

each facility, the number of COVID-19 tests of correctional officers, other staff, and



contractors at each facility, or the number of people released as a result of the
decision at each facility as mandated by the Court.

14.  The failure to furnish this facility-specific information during a growing
pandemic puts incarcerated people, prison staff, and the surrounding communities
at greater risk from an outbreak. It prevents incarcerated people and their lawyers
from giving complete information to courts about the spread of COVID-19 within
the Commonwealth’s prison system, which 1s highly pertinent to any request for
release. And it prevents this Court, the Petitioners and the public from meaningfully
assessing the impact of the April 3, 2020 Order at the facility level and evaluating any
necessary response “to further changes in this rapidly-evolving situation.” CPCS v.

Chief Justice, 484 Mass. at 453.

15.  Second, notwithstanding the clear and unequivocal terms of this Court’s
Apnl 3, 2020 decision, Respondents have never provided daily reports during the
weekend or over a holiday. In addition to failing to provide reports on April 18-20,
Respondents did not provide any information during the weekend of April 11
through April 12. Petitioners’ understanding 1s that the Special Master excused
Respondents from their reporting obligations during that weekend.

16.  To the extent that Respondents’ failure to supply daily reports has been

excused by the Special Master, their actions are less blameworthy. But they are no

less violations of the Court’s order requiring “daily” reports, CPCS v. Chief Justice,



484 Mass. at 435, 448, 456, and they are no less an impediment to the work of
gauging and addressing the scope of the outbreak in Massachusetts prisons, jails, and
houses of correction.

17.  This failure causes delays and creates additional hurdles in the process
created by the Court’s April 3 decision, as 1t prevents incarcerated people from filing
fully-informed motions for release on Mondays that take into account current
numbers.

Requested relief

18.  The DOC should be ordered to immediately provide to Petitioners
both cumulative data from the start of their daily reporting obligation on April 6, as
well as daily data going forward, in each of the following categories of data that this

Court has already ordered them to provide:
° Inmate population, by facility;
° Inmate tests, by facility;
° Staff tests, by facility; and

° Releases, by facility.

19.  The DOC should be instructed that the “daily” reporting obligation
ordered by this Court 1s applicable through the weekend and on holidays.

20.  Fally, particularly in light of the detailed charts that the DOC has

been providing to members of the news media, the DOC should be mstructed to



report its numbers 1n a comprehensible format. At the very least, this would entail
disclosing, for each mcarcerated individual who has tested positive for COVID-19,
whether that individual has recovered, been sent to the hospital, or died. The
undersigned counsel should not have to go on Twitter to find out what 1s really
happening inside the DOC.

WHEREFORE, Petitioners respectfully request that this Honorable Court:

A. Issue a summons, pursuant to Mass. R. Civ. P. 65.3(d), ordering the DOC
to appear before this Court for the purpose of a hearing on the merits;

B. Petitioners respectfully request that the hearing be set at the Court’s
earliest convenience given the exigencies of the situation;

C. After a hearing, find the DOC civil contempt for failing to comply with this
Court’s April 3, 2020, order;

D. Order the DOC to provide comprehensible and cumulative data, from the
start of the daily reporting obligation and going forward, including each of
the categories of data that it had already been ordered to provide by this
Court’s April 3 order, as well as the categories of data it has been reporting
to the news media;

E. Order the DOC to provide reports every day, including weekends and
holidays; and

F. Award all other relief deemed equitable and just.
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Respecttully submutted,

s/ Rebecca A. Jacobstein

Rebecca Jacobstein, BBO 651048
Benjamin H. Keehn, BBO 542006
Rebecca Kiley, BBO 660742

Dawvid Rangaviz, BBO 681430
Committee for Public Counsel Services
44 Bromfield Street

Boston, MA 02108

(617) 910-5726

rjacobstein@publiccounsel.net

Counsel for the Commuttee for
Public Counsel Services

Dated: Apnl 21, 2020
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s/ Matthew R. Segal

Matthew R. Segal, BBO 654489

Jessie J. Rossman, BBO 670685

Laura K. McCready, BBO 703692

Kristin M. Mulvey, BBO 705688

ACLU Foundation of
Massachusetts, Inc.

211 Congress Street

Boston, MA 02110

(617) 482-3170

msegal@aclum.org

Chauncey B. Wood, BBO 600354

Massachusetts Association of Criminal
Defense Lawyers

50 Congress Street, Suite 600

Boston, MA 02109

(617) 248-1806

cwood@woodnathanson.com

Victoria Kelleher, BBO 637908

Massachusetts Association of Criminal
Defense Lawyers

One Marma Park Dnive, Ste. 1410

Boston, MA 02210

(978) 744-4126

victoriouscause@gmail.com

Counsel for Massachusetts Association of
Crinunal Defense Lawyers
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