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EMERGENCY PETITION FOR WRIT OF MANDATE OR OTHER
EXTRAORDINARY OR IMMEDIATE RELIEF

To the Honorable Tani Cantil-Sakauye, Chief Justice of the
Supreme Court of California and to the Honorable Associate Justices

of the Supreme Court of California:

I. INTRODUCTION

Our State Constitution prohibits the appropriation of public funds for
the benefit of organizations not within the exclusive management and
control of the State. On April 15, 2020, Gavin Newsom announced that he
was appropriating $75,000,000 to be dispersed to a group of unnamed
regional non-profits. This appropriation is to come out of the Section 36
funds that the legislature appropriated for any purpose related to the
COVID-19 State of Emergency. The purpose of this appropriation to non-
profit organizations is to provide for a cash distribution of $500 to
unemployed California workers who are ineligible for state unemployment
benefits or federal COVID unemployment benefits because they are
undocumented immigrants to whom such cash payments are barred by state
and federal law.

Unemployed and undocumented California workers are ineligible for
state unemployment benefits because the California Unemployment and
Insurance Code does not extend benefits to aliens who are not lawfully
admitted for permanent residence. (Un. Ins. Code §1264.) Furthermore,
federal law only permits a state to give a public benefit to an alien who is
not lawfully present in the United States only through the enactment of a
state law which affirmatively provides for such eligibility. (8 U.S.C. §
1621.) No such law has been passed in California. While federal law does
permit “[s]hort-term, non-cash, in-kind emergency disaster reliet”, this
exception is not applicable to this appropriation, because Governor

Newsom intends to give cash distributions in lieu of unemployment



benefits, not in-kind services in the form of food, shelter, vouchers, or other
emergency, non-cash relief payment. (8 U.S.C. § 1621.)

We are a nation of laws and California perhaps its own “nation-
state” of laws as Governor Newsom might say, but regardless of Governor
Newsom’s noble intentions, he may not grant unemployment benefits or
other cash benefits contrary to the law. A gift to a nonprofit that is not
under the control of the state is permissible “only as an incident to the
promotion of a public purpose.” (California Housing Finance Agency v.
Elliott (1976) 17 Cal.3d 575, 586.) The California Supreme Court has
found that an “appropriation of money by the legislature for the relief of
one who has no legal claim therefor must be regarded as a gift.” (Lertora v.
Riley (1936) 6 Cal.2d 171, 179.) Because his intended appropriation is
contrary to legislative intent, this appropriation of Section 36 funds cannot
be deemed for a valid public purpose and is thus a gift. Because the
appropriation is a gift to an organization (or organizations) outside the
exclusive management and control of the State, the appropriation is
unconstitutional.

This Writ seeks the enforcement of a public duty of Governor
Newsom. Since a matter of public right is at stake, Petitioners need not
show any legal or special interest, as Petitioners are “interested as []
citizen[s] in having the laws executed and the duty in question enforced.”
(Save the Plastic Bag Coalition v. City of Manhattan Beach (2011) 52
Cal.4th 155, 166.)

By this petition for extraordinary relief, Petitioners Ricardo Benitez
and Jessica Martinez ask this Court to intervene immediately and uphold

the clear and direct requirements of our California Constitution.



PETITIONER RESPECTUFULLY REQUESTS IMMEDIATE
RELIEF, NOT LATER THAN APRIL 30, 2020

II. QUESTION PRESENTED

The limited question presented here is whether it is a violation of
California Constitution Article XVI, § 3 for Governor Newsom to expend
Sec. 36 funds designated for purposes related to the COVID-19 State of
Emergency to nonprofit organizations for the stated purpose of providing
California workers who are not eligible for unemployment benefits because
they are undocumented immigrants with a cash distribution when Cal. Un.
Ins. Code §1264(a)(1) excludes unemployment benefits for undocumented
immigrants and 8 U.S.C. § 1621 prohibits a state from giving any public
benefit to an alien who is not lawfully present in the United States except
through the enactment of a State law affirmatively providing for such
eligibility.

III. PARTIES
1. Petitioners, Ricardo Benitez and Jessica Martinez (“Petitioners”)
seek this Court’s extraordinary relief to prohibit Respondents GAVIN
NEWSOM and KEELEY MARTIN BOSLER from distributing any public
funds whether by grant or contract as a part of appropriation item 5180-
151-0001 to any community-based non-profit organization.
2. Petitioner RICARDO BENITEZ is an individual California
resident. Benitez was born in El Salvador and immigrated to the United
States in 1975 as a minor. He was an undocumented immigrant and became
a United States citizen in 1986. He has never taken a penny from the
government in the form of public assistance. Benitez is currently a
candidate for the California Assembly District 39. He considers himself a

law and order candidate. Over the last several days, many voters in District



39 have approached him about their concern for these public funds being
distributed to undocumented immigrants. He is concerned with the health
and welfare of all residents of California during these troubling times.
However, he believes that the Governor must follow the Constitution and
state and federal law, even in a state of emergency.

3. Petitioner JESSICA MARTINEZ is an individual California
resident. Martinez is a member of the Whitter City Counsel. She is an
American citizen of Mexican/American descent. Martinez is a candidate for
the California Assembly District 57. She considers herself a law and order
candidate. Over the last several days, many voters in District 57 have
approached her about their concerns for these public funds being distributed
to undocumented immigrants. While she has concerns about the health and
welfare of all Californians, including immigrants, she has great concerns
about the governor expending COVID-19 emergency funds to give
unemployment benefits to those who the law says are not entitled to
unemployment benefits. Martinez also is concerned about the fact that the
nonprofit entities that receive these public funds will be keeping 40% of the
total funds raised for this project as an administrative fee. Martinez’
believes that even in a state of emergency, the governor must follow the
California Constitution as it is fundamental for the protection of the people
from an overreaching government. Moreover, in a nation of laws,
California must respect federal immigration law which prohibits such cash
handouts by agents of the state.

4. Respondent GAVIN NEWSOM (“Governor Newsom”), is the
Governor of California. He is named in his official capacity only. The
California Constitution vests the “supreme executive power of the State” in
the Governor, who “shall see that the law is faithfully executed.” (Cal.
Const. Art. V, § 1.)



5. Respondent KEELY MARTIN BOSLER, is the Director of the
California Department of Finance. She is named in her official capacity

only. Senate Bill 89 allows the governor to appropriate $1,000,000,000

“from the General Fund to any item for any purpose related to the March 4,
2020 proclamation of a state of emergency upon order of the Director of
Finance.” On April 15, 2020, Director Bosler did send notice to the Joint
Legislative Budget Committee for $63,300,000 “to award grants or
contracts to community-based nonprofit organizations to provide a one-
time disaster cash benefit to assist undocumented immigrants.”

IV. JURISDICTION

6. This Court has original jurisdiction over this matter pursuant to
Atrticle VI, § 10 of the California Constitution, Code of Civil Procedure §§
1085 and 1086 and Rule 8.486 of the California Rules of Court, to decide a
dispute where, as here, the case presents issues of great public importance
that must be resolved promptly. This is such a case because it involves the
appropriation of public funds designated for purposes of the current
COVID-19 State of Emergency that are being appropriated for the benefit
of a nonprofit organization with no public purpose, since the stated use of
the funds are expenditures that are not permitted under either California
state or federal law. As the Court held in Clean Air Constituency v.
California State Air Res. Bd. (1974) 11 Cal.3d 801, 808:
The Supreme Court has original jurisdiction in
mandamus pursuant to article VI, section 10, of the
California Constitution, and will exercise that
jurisdiction in appropriate cases when ‘the issues
presented are of great public importance and must be
resolved promptly.” [Citations.] If these criteria are

satisfied, the existence of an alternative appellate



remedy will not preclude this court's original
jurisdiction."

V. FACTS AND LAW

7. California Constitution, Article X VI, § 3 states:

No money shall ever be appropriated or drawn from the
State Treasury for the purpose or benefit of any
corporation, association, asylum, hospital, or any other
institution not under the exclusive management and
control of the State as a state institution, nor shall any
grant or donation of property ever be made thereto by
the State, except that notwithstanding anything
contained in this or any other section of the
Constitution.

8. On March 4, 2020, Governor Gavin Newsom proclaimed a State of

Emergency so as to assist the state in “preparing for and responding to
COVID-19”. A true and correct copy of the Governor’s Proclamation is
attached here as Exhibit 1.

0. Under the “California Emergency Services Act,” Gov. Code §8550
et seq., the “Governor may make, amend, and rescind orders and
regulations necessary to carry out the provisions of this chapter. The orders
and regulations shall have the force and effect of law.” (Gov. Code § 8567.)
During “a state of emergency the Governor may suspend any regulatory
statute, or statute prescribing the procedure for conduct of state business, or
the orders, rules, or regulations of any state agency...where the Governor
determines and declares that strict compliance with any statute, order, rule,
or regulation would in any way prevent, hinder, or delay the mitigation of
the effects of the emergency.” (Gov. Code § 8571.) Notably, this Act does

not permit the Governor to suspend the California Constitution.



10.  On March 17, 2020, Governor Newsom signed Senate Bill 89 into
law. This bill stated that “$500,000,000 is hereby appropriated from the

General Fund to any item for any purpose related to the March 4, 2020
proclamation of a state of emergency upon order of the Director of Finance.
... The amount of the appropriation in this section may be increased in
increments of $50,000,000 no sooner than 72 hours after the Director of
Finance notifies the Joint Legislative Budget Committee for the need for
the increase. ... The total appropriation under this section shall not exceed
$1,000,000,000.” This bill adds Section 36 to the Budget Act of 2019 and
thus are commonly referred to as Section 36 funds. A true and correct copy
of SB 89 is attached here as Exhibit 2.

11.  On April 15, 2020, Governor Newsom announced a statewide
public-private partnership which is to provide financial support to
undocumented immigrants who are ineligible for unemployment insurance
benefits due to their immigration status. A true and correct copy of the
April 15 Press Release is attached here as Exhibit 3.

12.  The relevant portion of the Press Release states:

. an unprecedented $125 million in disaster relief
assistant for working Californians. This first in the
nation, statewide public-private partnership will
provide financial support to undocumented immigrants
impacted by COVID-19. California will provide $75
million in disaster relief assistance and philanthropic
partners have committed to raising an additional $50
million.

California is the most diverse state in the nation. Our
diversity makes us stronger and more resilient. Every
Californian, including our undocumented neighbors and

friends, should know that California is here to support



them during this crisis. We are all in this together,” said
Governor Newsom.

California’s $75 million Disaster Relief Fund will
support undocumented Californians impacted by
COVID-19 who are ineligible for unemployment
insurance benefits and disaster relief, including the
CARES Act, due to their immigration status.
Approximately 150,000  undocumented  adult
Californians will receive a one-time cash benefit of
$500 per adult with a cap of $1,000 per household to
deal with the specific needs arising from the COVID-19
pandemic. Individuals can apply for support beginning
next month.

The state’s Disaster Relief Fund will be dispersed
through a community-based model of regional
nonprofits with expertise and experience serving

undocumented communities.

California has developed an immigrant resource guide

to provide information about COVID-19 related

assistance, including public benefits, that are available

to immigrant Californians.
13.  On April 15, 2020, the Director of the Department of Finance
through the Chief Deputy Directory sent a letter to the Joint Legislative
Budget Committee. A true and correct copy of the April 15" Letter is
attached here as Exhibit 4.
14.  The April 15 letter requested an appropriation of public funds for
undocumented immigrants pursuant to Section 36. The request for

appropriation stated:



$63,300,000 to Item 5180-151-0001 to award grants or
contracts to community-based nonprofit organizations
to provide a one-time disaster cash benefit to assist
undocumented immigrants negatively impacted by
COVID-19 to deal with the specific needs arising from
the COVID-19 pandemic. Services will include but not
be limited to outreach, benefit eligibility determination,
and benefit distribution.

15.  California law does not permit unemployment cash benefits to

undocumented immigrants.
Unemployment compensation benefits, extended
duration benefits, and federal-state extended benefits
shall not be payable on the basis of services performed
by an alien unless the alien is an individual who was
lawfully admitted for permanent residence at the time
the services were performed, was lawfully present for
purposes of performing the services, or was
permanently residing in the United States under color
of law at the time the services were performed,
including an alien who was lawfully present in the
United States as a result of the application of the
provisions of Section 203(a)(7) or Section 212(d)(5) of
the Immigration and Nationality Act.

(Cal. Un. Ins. Code § 1264(a)(1).)

16.  Federal law does not permit unemployment compensation to

undocumented immigrants:
... compensation shall not be payable on the basis of
services performed by an alien unless such alien is an

individual who was lawfully admitted for permanent



residence at the time such services were performed,

was lawfully present for purposes of performing such

services, or was permanently residing in the United

States under color of law ...
(26 U.S.C. § 3304 (a)(14)(A).)
17.  While Federal law does permit states to provide a public benefit of
emergency disaster relief to aliens who are not lawfully present in the
country, this assistance must be “non-cash.” (8§ U.S.C. § 1621(b)(2).)
18.  Unless specifically excluded under 8 U.S.C. § 1621(b)(2), states may
provide a public benefit to aliens not lawfully present in the United States
“only through the enactment of a State law after August 22, 1996, which
affirmatively provides for such eligibility.” (8 U.S.C. § 1621(d).) California
has passed no such law.

VI. TIMELINESS OF PETITION AND REQUESTED RELIEF

19.  This Petition is filed within a few days of the Director of Finance
April 15, 2020 letter notifying the Joint Legislative Budget Committee of
the appropriation of $63,300,000 to award grants or contracts to
community-based nonprofit organizations. However, the urgency of
resolving this issue expeditiously is demonstrated by the fact that according
to Governor Newsom’s press release, undocumented immigrants will be
allowed to start applying for this “one-time cash benefit” “beginning next
month.”

20.  This Court may grant the interim relief requested pending review of
the writ, whether it requests oral argument or not. This case is best suited
for resolution by this Court rather than a superior court or the Court of
Appeal because this matter presents issues of broad public importance and
Constitutional interpretation that require speedy and final resolution. If
Petitioners were first to file a writ in the Superior Court or the Court of

Appeals, the non-prevailing parties could then seek review in this Court,

10



with additional opportunities for delay at each stage. Such a prolonged
process would tie up the funds that are designated by the legislature to be
spent on items for any purpose related to the COVID-19 state of
emergency. This litigation will free up these public funds for legitimate
public purposes.

VII. IRREPARABLE INJURY/NECESSITY FOR RELIEF

21.  Petitioners have no plain, speedy and adequate remedy at law, other
than the relief sought in this request.

22.  Petitioners’ irreparable injury is founded on the fundamental
principle that public funds are to be spent on legitimate public purposes.
Gavin Newsom has stated that 150,000 unemployed, undocumented
immigrants will be allowed to apply for these funds starting in May. Once
the nonprofit organizations serving as the agents of California have
distributed the cash benefits to the undocumented immigrants, it will be
impossible for the state to claw back these public funds should a court later
determine that these public funds were not appropriated pursuant to a
legitimate public purpose. It will be impossible because California is not
actually distributing the funds through an organization or organizations that
has exclusive management and control over, as mandated by the California
Constitution.

23. COVID-19 is having a disastrous impact on millions of Californians.
Should this Court find that these funds are being distributed without a
legitimate public purpose, and in violation of the California Constitution,
this Court’s order staying such appropriation will make these public funds

to be used for a legitimate public purpose.
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VIII. PRAYER FOR RELIEF

WHEREFORE, Petitioners pray that this Court:

(a) Issue an order to show cause why Petitioners’ Petition for Writ of
Mandate, which prohibits the Director of the California Department
of Finance from distributing the $63,300,000 of public funds
earmarked so far to community-based nonprofit organizations and/or
claw back already distributed public funds that were appropriated by
her April 15th letter, issue the interim stay relief requested herein
prohibiting the Respondent Governor Newsom and Director Bosler
from distributing these public funds contrary to the Article XVI, § 3
of the California Constitution pending the Court’s determination on
the merits, and hold a hearing and decide the matter not later than
April 30, 2020; or,

(b) Grant the Petitioners’ Petition for Peremptory Writ of Mandate
without a hearing, prohibiting the Respondent Governor Newsom
and Director Bosler from distributing public funds or claw back
already distributed public funds that were appropriated by the April
15 letter as fundamentally inconsistent and in conflicts with Article
XVI, § 3 of the California Constitution.

Respectfully submitted,
Dated: April 22, 2020 Dhillon Law Group

o Wil A

Harmeet K. Dhillon

Mark P. Meuser

Gregory R. Michael

Attorneys for Petitioners Ricardo
Benitez and Jessica Martinez
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MEMORANDUM OF POINTS AND AUTHORITES IN SUPPORT
OF EMERGENCY PETITION FOR WRIT OF MANDATE OR
OTHER EXTRAORDINARY OR IMMEDIATE RELIEF

Petitioner hereby respectfully brings this Emergency Petition for
Writ of Mandate or Other Extraordinary or Immediate Relief under Article
V1, § 10 of the California Constitution, Code of Civil Procedure §§ 1085
and 1086, Rule 8.486 of the California Rules of Court, and Clean Air
Constituency v. California State Air Res. Bd. (1974) 11 Cal.3d 801, 808.
I. INTRODUCTION

The immediate petition is brought pursuant to Article VI, § 10 of the
California Constitution, Code of Civil Procedures §§ 1085 and 1086, and
Rule 8.486 of the California Rules of Court, contending that Governor
Newsom’s April 15, 2020 appropriation of $63,300,000 to provide
unemployment assistance in the form of a cash benefit to undocumented

immigrants which may be spent 72 hours after the Director of Finance’s

April 15" Jetter, unconstitutionally abridges the People’s right to not have
public funds given for the purpose of benefiting organizations not under the
exclusive management and control of the State as established by Article
XVI, § 3 of the California Constitution. This appropriation plainly violates
both state and federal law, and thus these appropriations may not be
construed as a legitimate public purpose.

This petition seeks immediate relief prohibiting Respondent
Governor GAVIN NEWSOM and Director KEELY MARTIN BOSLER
from distributing the appropriated funds as specified in the April 15" [etter
or should the funds have already been distributed to the nonprofit
organizations acting as the state’s agents, require the immediate clawing
back of the public funds that were distributed without a legitimate public

purpose. This is an urgent matter since this appropriation is based on the
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Governor’s Section 36 appropriation powers given to him by the legislature
as a result of the COVID-19 state of emergency.
II. ARGUMENT

A. California Constitution Prohibits the Gift of Funds to any Non-
Government Organization when those Funds are not for a
Legitimate State Purpose Determined by the Legislature

This matter involves a very simple question of Constitutional
interpretation — whether the governor may appropriate to undocumented
immigrants via nonprofit entity agents, a cash unemployment benefit when
both Federal and state law prohibit undocumented immigrants from
receiving an unemployment benefit, or any cash benefit.

California Constitution Article X VI, §3 states:

No money shall ever be appropriated or drawn from the
State Treasury for the purpose or benefit of any
corporation, association, asylum, hospital, or any other
institution not under the exclusive management and
control of the State as a state institution, nor shall any
grant or donation of property ever be made thereto by
the State, ...”

Very early on, the California Supreme Court has established that the
California Constitution does not prohibit appropriations for public
purposes. (See, e.g., Daggett v. Colgan (1891) 92 Cal. 53 [where the Court
had to determine whether giving $300,000 to the California World’s Fair
commission to erect buildings at the 1893 World’s Fair in Chicago].) The
Daggett Court found that “what is for the public good and what are public
purposes are questions which the legislature must decide upon its own
judgment ...”. California Courts have interpreted that California

Constitution, Article XVI, § 3 was “not intended to unduly restrict the state

14



in the expenditure of public funds for legitimate state purposes.” (People v.
Honig (1996) 48 Cal.App.4th 289, 352.)

Article XVI, §3 is inapplicable to cases “in which private parties are
benefited by state appropriations only as an incident to the promotion of a
public purpose.” (California Housing Finance Agency v. Elliott (1976) 17
Cal.3d 575, 586.) “As long as a private institution performs a public
purpose, any benefit that it receives is merely incidental to the public
benefit, and spending will be constitutional.” (California Assn. of Retail
Tobacconists v. California (2003) 109 Cal.App.4th 792, 816 [quoting
Grodin et. al., The Cal. State Constitution: A Reference Guide (1993) pp.
280-281].)

The courts have held that Article XVI, § 3 only prevents “the
appropriation of funds from the state fisc for a purpose foreign to the
interests of the state and outside of its control.” (California Assn. of Retail
Tobacconists v. California (2003) 109 Cal.App.4th 792, 816.)

There have been numerous times when California Courts have found
that expenditure of State Funds did not meet a public benefit. In People v.
Honig (1996) 48 Cal.App.4th 289, the State Superintended of Public
Institution, Louis Honig Il was convicted of awarding contracts of public
funds contrary to state conflict-of-interest statutes. The court determined
that the “determination whether an expenditure serves a public purpose is
for the Legislature to make through duly enacted legislation. But in the
absence of such a legislative determination, public officials have no
authority to spend public funds.” (Honig at p. 352 [internal citations
omitted].) The court concluded that defendant violated Article XVI, § 3 of
the Constitution. (Honig at p. 363.)

Another case where the Court found an expenditure “not for a public
purpose as determined by the Legislature” involved the payment of an

indemnity for cattle slaughtered pursuant to the Bovine Tuberculosis Law.

15



The Bovine Tuberculosis Law provided “for the immediate segregation of
reacting animals and not for the destruction of nonreactors”. The Bovine
Tuberculosis Law expressly limited recovery for slain animals that were
infected. Appointed officers killed cattle that did not react to the tuberculin
test and the question was whether the Bovine Tuberculosis Law required
the state to pay for the healthy cows that were killed by state agents. The
California Supreme Court found that the “statute does not define the
destruction of healthy animals as necessary for the preservation of the
public health, and the destruction of such animals was not within the
jurisdiction of the department of agriculture or its officers, and would not
be for public purpose as determined by the Legislature; consequently the
payment of an indemnity for such purpose would fall within the inhibitions
... of the Constitution of California.” (Lertora v. Riley (1936) 6 Cal.2d 171,
179.) The Court continued by ruling that because there was no
appropriation of money for compensating for healthy cows that were
destroyed, compensating the ranchers for healthy cattle that was destroyed
would be an appropriation of public money to someone “not under the
exclusive management and control of the State.”

This case is similar to both Honig and Lertora in that the
Respondents are attempting to appropriate government funds in a manner
that violates both state and federal law. The California state legislature has
passed legislation that prohibits undocumented immigrants from receiving
unemployment benefits. (See Un. Ins. Code §1264(a)(1).) Since the
legislature has made a determination that unemployment benefits are not
due to undocumented immigrants, Respondents have no authority under

Section 36 to make an appropriation that is contrary to California law.
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B. Federal Law Prohibits the State from Giving a Public Benefit to
Undocumented Immigrants without the Legislature’s Prior
Authorization

Furthermore, federal law also prohibits aliens who are not lawfully
in this country from receiving unemployment benefits. (26 U.S.C. §
3304(a)(14)(A).) A state can provide a public benefit to aliens who are not
lawfully in this country in accordance with federal law “only through the
enactment of a State law after August 22, 1996, which affirmatively
provides for such eligibility.” (8 U.S.C. § 1621(d).) As already discussed,
Un. Ins. Code §1264(a)(1) prohibits unemployment benefits be given to
aliens not lawfully in this country and as such, there can be no law that
Respondents may point to that shows that the California legislature enacted
a law affirmatively providing for undocumented immigrants to receive
unemployment benefits.

While 8 U.S.C. § 1621(b)(2) does provide states with the authority
to provide disaster relief to aliens who are not legally in this country
without the legislature affirmatively providing for the public benefit, these
emergency disaster relief public benefits must be “non-cash.” Governor
Newsom has issued no Executive Order as to how the grants and/or
contracts are going to be awarded and how the funds are going to be
distributed from the community-based nonprofits, but he has publicly
announced that approximately “150,000 undocumented adult Californians
will receive a one-time cash benefit of $500 per adult.” (See Exhibit 3). He
has also announced that large corporations working with the Governor will
raise and contribute an additional $50 million to this project and
presumably to these nonprofits. Mathematically this adds up to $75 million
in public funds being given as cash grants to undocumented immigrants
through the nonprofit entities who will also receive $50 million from

corporate allies of the Governor, which they get to retain for their trouble.
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C. Moral Considerations do not Override Legislature’s Authority to
Determine the Appropriation of Public Money

Governor Newsom may have good intentions when he states that
many “Californians are one paycheck away from losing their homes or
from being able to put food on their tables.” Governor Newsom might have
been trying to show that he cared for the plight of the unemployed,
“nonessential” (as declared by the Governor) undocumented immigrants
when he said that “our undocumented neighbors and friends, should know
that California is here to support them during this crisis.” However, as the
Court said in Lertora:

All those moral considerations or demands, resting
merely upon some equitable consideration or idea of
justice, which in an individual, acting in his own right,
would be upheld, are insufficient as a basis for making
an appropriation of public moneys. An appropriation of
money by the legislature for the relief of one who has
no legal claim therefor must be regarded as a gift, within
the meaning of that term, as used in this section; and it
is none for the less a gift that a sufficient motive appears
for its appropriation, if the motive does not rest upon a
valid consideration.
(Lertora atp. 179.)

Governor Newsom is free to urge his corporate supporters —
who appear to be providing $50 million to the designated nonprofits
simply to cover their overhead — to instead provide the full $75
million he contemplates will be distributed to 150,000
undocumented individuals — or even more money, or less. But the

label of “public-private partnership” does not, like alchemy, simply
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convert an illegal public expenditure into a legal one, no matter how
noble the cause.

Since there is no duly enacted legislation justifying this expenditure
directly contrary to established law, Respondents will not be able to show
that there is a legitimate public purpose for the appropriation of
$63,300,000 “to award grants or contracts to community-based nonprofit
organizations to provide a one-time disaster cash benefit to assist
undocumented immigrants negatively impacted by COVID-19”. Since there
is no public purpose, this must be a gift. This is a gift of public funds
benefiting an organization “not under the exclusive management and
control of the State” and thus this appropriation violates Article XVI, §3 of
the California Constitution.

D. California Emergency Services Act do not give the Governor
Power to Supersede Citizen’s Constitutional Rights

Respondents probably will contend that the Governor has broad
powers under the “California Emergency Services Act” (See Gov. Code §
8550 et seq.) These powers include the authority to “make, amend, and
rescind orders and regulations necessary to carry out the provisions of this
chapter.” (See Gov. Code § 8567.) The Governor may also “suspend any
regulatory statute, or statute prescribing the procedure for conduct of state
business, or the orders, rules, or regulations of any state agency”. (See Gov.
Code § 8571.)

However, the Governor has not issued any executive orders
regarding the suspending of any laws to justify his giving, through
nonprofits, undocumented immigrants a cash unemployment (or any)
benefit. One of the reasons why the Governor did issue such an executive
order is because nothing in the “California Emergency Services Act” gives

him the authority to suspend federal law.
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Furthermore, nothing in the “California Emergency Services Act”
gives the Governor the ability to suspend the Constitutional rights of the
Petitioners to be free from California’s appropriation of public funds for the
benefit of an organization without there being a legitimate public purpose.
Since the Governor may not suspend federal law or the California
Constitution, these appropriations of public funds are unconstitutional, and
this Court must enter an order rescinding the appropriation of these public
funds.

E. Writ Relief is Appropriate Now

This Petition is filed within a few days of the Director of Finance
April 15, 2020 letter notifying the Joint Legislative Budget Committee of
the appropriation of $63,300,000 to award grants or contracts to
community-based nonprofit organizations. However, the urgency of
resolving this issue expeditiously is demonstrated by the fact that according
to Governor Newsom’s press release, undocumented immigrants will be
allowed to start applying for this “one-time cash benefit” “beginning next
month” —i.e., in May, seven days from the filing of this Writ.

F. Irreparable Injury Will Harm All Californians if Relief is Not
Granted Promptly

Writ relief must be granted well in advance of the community-based
nonprofit organizations providing a one-time disaster cash benefit as these
organizations need to conduct outreach, and conduct benefit eligibility
determinations according to whatever criteria they or the government
mandate. Petitioners’ irreparable injury is founded on the fundamental
principle that public funds are to be spent on legitimate public purposes.
Gavin Newsom has stated that 150,000 out of work undocumented
immigrants will be allowed to apply for these funds starting in May. Once
the nonprofit organizations have distributed the cash benefit to the

undocumented immigrants, it will be impossible for the state to claw back
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these public funds should a court later determine that these public funds
were not appropriated pursuant to a legitimate public purpose. It will be
next to impossible because the state is not actually distributing the funds
through an organization that they have exclusive management and control
over.

G. Petitioners Have Standing to Sue and the Respondents are the
Proper Respondents

Petitioners Ricardo Benitez and Jessica Martinez are proper parties
to bring this action because they are California residents.
[W]here the question is one of public right and the
object of the mandamus is to procure the enforcement
of a public duty, the petitioner need not show that he has
any legal or special interest in the result, since it is
sufficient that he is interested as a citizen in having the
laws executed and the duty in question enforced. This
public right/public duty exception to the requirement of
beneficial interest for a writ of mandate promotes the
policy of guaranteeing citizens the opportunity to ensure
that no governmental body impairs or defeats the
purpose of legislation establishing a pubic right.

(Save the Plastic Bag Coalition v. City of Manhattan Beach (2011)

52 Cal.4th 155 [internal citations omitted].)

Respondent Governor Newsom is the proper respondent. The
California Constitution vests the “supreme executive power of the State” in
the Governor, who “shall see that the law is faithfully executed.” (Cal.
Const. Art. V, § 1.)

Respondent Director Bosler is the proper respondent, as she is the
Director of the California Department of Finance. She is the government

official required under Section 36 to appropriate funds by providing notice
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of the appropriation to the chairperson of the Joint Legislative Budget

Committee.
III. CONCLUSION

For the reasons stated above, the relief sought herein should be
granted, together with such other and further relief this Court deems just

and proper.

Respectfully submitted,
Dated: April 22, 2020 Dhillon Law Group

N gr7a

Harmeet K. Dhillon

Mark P. Meuser

Gregory R. Michael

Attorneys for Petitioners Ricardo
Benitez and Jessica Martinez
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DECLARATION OF HARMEET K. DHILLON

I, Harmeet K. Dhillon, declare:

1. I am an attorney licensed to practice law in the State of
California, and a partner with the firm Dhillon Law Group, and one of the
counsel of record for Petitioners in this matter.

2. I have personal knowledge of the facts stated herein and, if |
was called to testify, would and could competently and accurately testify as
to the same. I make this declaration in support of Pefitioner’s Emergency
Petition for Writ of Mandate or Other Extraordinary or Immediate Relief.

3. Filed herewith and marked as Exhibit 1, is a true and correct
copy of Governor Gavin Newsom’s March 4, 2020 proclamation of a State
of Emergency.

4, Filed herewith and marked as Exhibit 2, is a true and correct
copy of Senate Bill 89 signed by Governor Gavin Newsom on March 17,
2020.

5. Filed herewith and marked as Exhibit 3, is a true and correct
copy of Governor Gavin Newsom’s April 15, 2020 press release as
maintained on the Office of Governor Gavin Newsom’s webpage.

6. Filed herewith and marked as Exhibit 4, is a true and correct

copy of the Director of the Department of Finance’s letter to the Joint

Legislative Budget Committee dated April 15, 2020.
I declare under penalty of perjury of the laws of the State of

California that the foregoing is true and correct.

Executed this 22 day of April, 2020, at The Sea Ranch, California.

(gra

Harmeet K. Dhillon
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