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Attorneys for Plaintiffs-Petitioners 
 
 

IN THE SECOND JUDICIAL DISTRICT COURT OF  
 

THE STATE OF NEVADA IN AND FOR THE  
 

COUNTY OF WASHOE 
 
 

AMETHYST PAYNE and IRIS PODESTA-
MIRELES, on behalf of themselves and all 
others similarly situated, 
 
             Plaintiffs-Petitioners, 
 
 v. 
  

STATE OF NEVADA ex rel NEVADA 
DEPARTMENT OF EMPLOYMENT, 
TRAINING AND REHABILITATION 
(DETR) HEATHER KORBULIC in her 
official capacity only as Nevada Director of 
Employment, Training and Rehabilitation, and 
KIMBERLY GAA in her official capacity 
only as the Administrator for the Employment 
Security Division (ESD); and DOES 1-100, 
inclusive, 

 
 Defendants-Respondents 
 

 
 

Case No.:  
 
 
PETITION FOR WRIT OF MANDAMUS 
AND/OR CLASS ACTION COMPLAINT 

FOR DAMAGES 
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COME NOW Plaintiffs-Petitioners AMETHYST PAYNE and IRIS PODESTA-

MIRELES, on behalf of themselves and all others similarly situated, and allege as follows: 

JURISDICTION AND VENUE 

1. This Court has jurisdiction over all claims herein against Defendant-Respondent 

STATE OF NEVADA ex rel Nevada Department of Employment, Training and Rehabilitation 

(hereinafter DETR) - Employment Security Division (ESD) (hereinafter “DETR”) pursuant to 

NRS 41.031.  

2. This Court has jurisdiction over all non-monetary claims such as mandamus 

against induvial Defendants-Respondents HEATHER KORBULIC in her official capacity only 

as Nevada Director of Employment, Training and Rehabilitation, and KIMBERLY GAA in her 

official capacity only as the Administrator for the Employment Security Division pursuant to 

NRS 41.160 and the federal Civil Rights Act, 28 U.S.C. 1983.   

3. Venue is proper in the Second Judicial District because the Plaintiffs-Petitioners 

each worked in the City of Reno, resided in the County of Washoe, and their claims arose from 

the acts complained of herein performed within the County of Washoe. 

PARTIES 

4. Plaintiff-Petitioner AMETHYST PAYNE (also referred to herein as PAYNE) was 

for over 5 years and is still today working as a self-employed Licensed Massage Therapist 

(NVMT-7902), lawfully doing business as “Therapeutic Massage by Amethyst” which is 

licensed by the Secretary of State for Nevada as a sole proprietorship.  Massage by Amethyst 

studio is physically located on Ridge Street, in Reno, NV 89501 and her business office address 

for all financial matters is on South Meadows Parkway, Reno, 89521.  Each year, Plaintiff-

Petitioner PAYNE reports her gross revenue to the federal government and pays taxes on the net 

income as profit.  She does not pay herself as a W-2 employee. She is a single mom and sole 

support for herself and her minor child living in her home. 

5. Plaintiff-Petitioner IRIS PODESTA-MIRELES (also referred to herein as 

MIRELES) was for over 3 years and is still today lawfully working as a self-employed adult 

interactive cabaret performer licensed by the City of Reno and holding a valid state and city of 
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reno business license.  Plaintiff-Petitioner PODESTA-MIRELES is a resident of the City of 

Reno, works in the City of Reno, and is a single mom and sole support for herself and her five-

year-old child living in her home.  Plaintiff-Petitioner MIRELES earns additional income each 

year as a server and bartender employed by others.  Each year, Plaintiff-Petitioner MIRELES 

reports her wages from bartending and serving and her gross revenue from dancing to the federal 

government and pays taxes according to law.  She does not pay herself as a W-2 employee for 

the income received as a result of her dancing but does have W-2 income as an employee of 

these other employers. 

6. Defendant-Respondent DETR is the Department of the State of Nevada 

responsible for administration and payment of unemployment benefits to all qualified individuals 

who apply.  Defendant-Respondent DETR is certified by the United States Secretary of Labor 

pursuant to Section 303(a)(1) of the federal Social Security Act, 42 U.S.C. § 503(a)(1) (3) to 

administer and pay all federally financed unemployment benefits to qualified individuals.  In 

addition, a substantial part of the cost of DETR’s administration of both State and Federal 

unemployment compensation is paid in whole or in part by the United States.   

7. Induvial Defendant-Respondent KORBULIC is the Nevada Director of 

Employment, Training and Rehabilitation, and is sued in her official capacity only for non-

monetary relief.  Together with the other individual Defendants-Respondents herein, Induvial 

Defendant-Respondent KORBULIC is responsible for executing the functions of DETR as it 

pertains to the timely processing and payment “when due” of Unemployment Compensation to 

all eligible individuals. 

8. Induvial Defendant-Respondent GAA is the Administrator for the Employment 

Security Division and is sued in her official capacity only for non-monetary relief.  Together 

with the other individual Defendants-Respondents herein, Induvial Defendant-Respondent GAA 

is responsible for executing the functions of DETR as it pertains to the timely processing and 

payment “when due” of Unemployment Compensation to all eligible individuals.  
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9. Plaintiffs reserve the right to seek to amend this complaint to name other 

individual(s) in his or her official capacity, should another person assume the position any 

individual Defendant-Respondent now occupies.  

10. The identity of DOES 1-100 is unknown at this time and this petition and 

complaint will be amended at such time when the identities are known to Plaintiffs-Petitioners. 

Plaintiffs are informed and believe that each Defendant sued herein as DOE is responsible in 

some manner for the acts, omissions, or representations alleged herein and any reference to 

“Defendant” or “Defendants” herein shall mean “Defendants and each of them.” 

CLASS ACTION ALLEGATIONS 

11. Plaintiffs-Petitioner brings this action on behalf of themselves and all other 

similarly situated, as follows: 

a.  The Class is Defined As:  All self-employed individuals, independent contractors 

and/or the owners of sole proprietorships located within the State of Nevada who 

do not pay their own wages as a W-2 employee and who have been ordered to 

cease working as of March 15, 2020 by the State of Nevada, Governor Sisolak by 

Executive Order, and who would now be eligible to apply for and obtain 

unemployment compensation pursuant to Unemployment Insurance from the 

State of Nevada through the Coronavirus Aid, Relief, and Economic Security Act 

(“CARES” Act) but have been unable to do so because Defendants-Respondents 

herein did not provide any mechanism or accessible website for them to apply. 

b. The Class is Sufficiently Numerous: Upon information and belief, the class 

consists of over one thousand individuals throughout the State of Nevada. 

c. Plaintiff's Claims are Typical to Those of Fellow Class Members: Plaintiffs-

Petitioners allege that they like all other class members are entitled under federal 

law to seek and obtain unemployment compensation through Nevada State 

DETR, and were prevented from so doing by lack of any mechanism or website to 

apply to DETR for these federally granted benefits.  
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d. Common. Questions of Law and Fact Exist Common questions of law and fact 

exist and predominate as to Plaintiffs-Petitioners and the Class, including if 

Defendants owed a duty to provide a mechanism for class members to apply for 

unemployment compensation and if so, have they discharged that duty 

appropriately.   

e. Each Plaintiff-Petition Is an Adequate Representative of the Class: Plaintiffs-

Petitioners will fairly and adequately represent the interests of the Classes because 

each Plaintiff-Petition is a member of the Class, each has issues of law and fact in 

common with all members of the Class, and each does not have any interests 

antagonistic to Class Members.  Plaintiffs-Petitioners and Counsel are aware of 

their fiduciary responsibilities to Class Members and are determined to discharge 

those duties diligently and vigorously by seeking the maximum possible recovery 

for Class Members as a group.   

f. Predominance/Superior Mechanism: Common questions of whether Defendants-

Respondents failed to act according to state and federal law predominate over 

individual questions.  A class action is superior to other available means for the 

fair and efficient adjudication of this controversy.  Each Class Member has been 

damaged and is entitled to recovery by reason of Defendants-Petitioners failure to 

allow them a reasonable method for applying for, and obtaining, a federally 

provided unemployment compensation benefit.  The prosecution of individual 

remedies by each Class Member will be cost prohibitive and may lead to 

inconsistent standards of conduct for Defendants-Respondents and result in the 

impairment of Class Members’ rights and the disposition of their interest through 

actions to which they were not parties. 

STATEMENT OF FACTS 

12. Plaintiffs-Petitioners are each lawfully working in the State of Nevada 

immediately prior to March 15, 2020 as self-employed individuals, sole proprietors, and/or 

independent contractors who do not pay themselves as W-2 employees. 
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13. Plaintiffs-Petitioners were ordered by Nevada State Governor Sisolak to cease 

doing business as of March 15, 2020 by Executive Order.    

14. Prior to March 27, 2020, self-employed individuals, sole proprietors, and/or 

independent contractors who do not pay themselves as W-2 employees were not eligible to 

unemployment compensation. 

15. On March 18, 2020, President Trump signed into law the Families First 

Coronavirus Response Act (“CARES” Act), which provided additional flexibility for state 

unemployment insurance agencies and additional administrative funding to respond to the 

COVID-19 pandemic.  

16. On Friday, March 27, 2020, President Trump signed into law the CARES Act 

which, among many other things, provided that all self-employed individuals, sole proprietors, 

and/or independent contractors who do not pay themselves as W-2 employees would be eligible 

for up to 13 weeks of federally financed Unemployment Compensation in the amount of $600 

per week.  

17. According to the United States Department of Labor (“DOL”), individuals “To 

receive unemployment insurance benefits, you need to file a claim with the unemployment 

insurance program in the state where you worked.”  

https://www.dol.gov/coronavirus/unemployment-insurance (last visited May 11, 2020). 

18. The federal Social Security Act, 42 U.S.C. § 503(a)(1) (3), provides in pertinent  

part that a state program for administering unemployment compensation must: “. . . be 

reasonably calculated to insure full payment of unemployment compensation when due”.   

19. An individual who believes he or she is eligible for unemployment compensation 

must first make application to the appropriate state agency.  DETR cannot even begin to pay 

unemployment compensation until an individual claimant applies.  It is DETR’s responsibility to 

provide a reasonable method or mechanism for an eligible individual to apply to unemployment 

compensation.  For all W-2 employees, DETR has provided at least a website application process 

but has not done so for class members like Plaintiffs-Petitioners. 
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20. In an April 2, 2020 article by Subrina Hudson in the Las Vegas Review-Journal,1 

Rosa Mendez, a spokeswoman for the Department of Employment, Training and Rehabilitation, 

or DETR, which oversees the state’s unemployment insurance program acknowledged that the 

Defendant DETR is required to pay unemployment insurance to self-employed individuals, 

independent contractors and owners of a sole proprietorship but stated that Defendant DETR was 

waiting for guidance from the United States Department of Labor.   

21. On or about April 5, 2020, the U.S. Department of Labor’s Employment and 

Training Administration (ETA) announced the publication of Unemployment Insurance Program 

Letter (UIPL) 16-20 and its voluminous appendixes which gave guidance to state officials in 

providing unemployment benefits: “to those individuals not eligible for regular unemployment 

compensation or extended benefits under state or Federal law or Pandemic Emergency 

Unemployment Compensation (PEUC), including those who have exhausted all rights to such 

benefits.  Covered individuals also include self-employed, those seeking part-time employment, 

individuals lacking sufficient work history, and those who otherwise do not qualify for regular 

unemployment compensation or extended benefits under state or Federal law or PEUC.” 

22. On April 10, 2020 the U.S. Department of Labor’s Employment and Training 

Administration (ETA) announced the publication of Unemployment Insurance Program Letter 

(UIPL) 17-20, which provides further guidance to states as they implement the CARES Act, 

including the PEUC program.2  Under the PEUC program, Defendant DETR must provide up to 

13 weeks of federally funded benefits to self-employed individuals,  sole proprietors and/or 

independent contractors who earned their income from working in the State of Nevada prior to 

March 15, 2020, and who were ordered by Nevada State Governor Sisolak to cease doing 

business as of March 15, 2020.  As stated by U.S. Secretary of Labor Eugene Scalia in the 

official DOL guidance: 

 
1 https://www.reviewjournal.com/business/nevada-unemployment-benefits-delayed-but-
qualified-workers-to-get-back-pay-1997380/ (last visited May 10, 2020).  
 
2 The cost of PEUC benefits is 100% federally funded Implementation costs and ongoing 
administrative costs are also 100% federally funded.  See, 
https://www.dol.gov/newsroom/releases/eta/eta20200410 (last visited May 10, 2020). 
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The CARES Act provides valuable relief to American workers facing 
unemployment, including unemployed workers who may not otherwise be 
eligible for regular Unemployment Insurance benefits. . . The guidance 
issued to states today follows significant guidance and support the 
Department of Labor has already provided to our state partners, including 
$500 million in emergency administrative funding. 

23. It has been more than six weeks since the March 15, 2020 Nevada state ordered 

shut down, and more than four weeks after the United States Department of Labor’s guidance and 

still Defendants-Respondents have failed to provide any method by which class members, like 

Plaintiff-  

24. Delay in payments of federally mandated unemployment benefits has caused, and 

will continue to cause, Plaintiffs-Petitioners irreparable harm. 

25. Petitioners can even start the process of obtaining their federally mandated 

unemployment insurance by filing an application with Defendant-Respondent DETR 

26. After an application has been filed, it could take anywhere from a few days to a 

few weeks for Defendant-Respondent DETR actually pays eligible claimants. 

27. In addition, because there is no way to apply for these benefits, there is no appeal 

mechanism within DETR accessible to class members. 

28. As of the date of the filing of this complaint, Defendant DETR has yet to establish 

a procedure for applying for benefits online, and representatives from the Department are simply 

unavailable by telephone.  Attached hereto as Exhibit 1, is a true and correct printout of the DETR 

website at https://detr.nv.gov/Page/COVID-19_(Coronavirus)_Information_for_Claimants_and_Employers a  

copy of the page as of May 11, 2020.  The websites states that “Under the “Pandemic 

Unemployment Assistance (PUA): Unemployment support for otherwise ineligible workers, 

including self-employed.”  The website further states “Status: Vendor selection completed. Start 

date for PUA intake is expected for mid-May.” As can be seen from the document, the page was 

updated as of May 2, 2020.   

29. In an May 5, 2020 interview with the Nevada Independent reporter Michelle 

Rindels, the Director of DETR, individual Defendant Heather Korbulic, was asked “It looks like 

some other states have already gotten their modules up and running for the Pandemic 
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Unemployment Assistance (PUA) program for independent contractors. Others, like Nevada, 

haven’t. Why is that? And what goes into launching that program?”  In response. Defendant 

Korbulic stated “I don’t really know the details of why …”   

30. It simply does not take six weeks to program a website to accept applications for 

unemployment, including uploading all relevant scanned documents as files (prior tax returns, 

licenses, etc.) and to begin payments based upon initial determination of eligibility immediately 

or to provide a mechanism for speedy appeal of any adverse determination or denial of benefits. 

31. Other states have already implemented their website Unemployment Benefit 

application process.  For example, .  As of May 11, 2020, the State of Texas has a dedicated page 

website for self-employed individuals to apply for unemployment benefits at 

https://www.twc.texas.gov/news/self-employed-texans-and-cares-act a copy of which is attached 

hereto as Exhibit 2.   The first few lines at the top of the website state: 
 
Self-Employed Texans and the CARES Act 
Ver esta página en español 
On this page: 
 
Self-employed/independent contractors- Do I qualify? 
How do I apply? 
What is Pandemic Unemployment Assistance (PUA)? 
Proof of Income Notice for Self-Employed, Independent Contractors (1099),  
and Gig Workers 
I have a full-time job which continue to pay me but I lost my part-time gig, contract  
or self-employed work. Do I qualify? 
Are UI benefits taxable? 

 

FIRST CAUSE OF ACTION 
Violation of Federal Statute on Behalf of Plaintiffs and All Class Members 

32. Plaintiffs reallege and incorporate by reference all the paragraphs above in the 

Complaint as though fully set forth herein. 

33. Section 303(a)(1) of the federal Social Security Act, 42 U.S.C. § 503(a)(1) (3) (a) 

(1) provides that Defendants DETR pay unemployment benefits when due, which now includes 

all self-employed individuals, sole proprietors, and independent contractors pursuant to the 

Coronavirus Aid, Relief, and Economic Security Act (“CARES” Act) “when due.” 
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34. Under this statute, and in this context, “when due” means at the earliest stage of 

unemployment where unemployment compensation benefit payments are administratively 

feasible. 

35. By failing for to provide a mechanism by which class members like Plaintiffs-

Petitioners can even start the process, Defendants-Respondents have violated the provisions of 42 

U.S.C. § 503(a)(1) (3) (a) (1). 

36. By the acts complained of herein, Defendants-Respondents have violated a federal 

statute to the great harm of Plaintiffs-Petitioners and the members of the Class.  

37. Wherefore, Plaintiffs-Petitioners demand that Defendants-Respondents be 

required to immediately, but not later than three days after an Order from this Court so directing, 

establish a webpage application process, which includes access to an appeal process, for all class 

members to receive the unemployment insurance that they are entitled to under federal law.  

38. Furthermore, as to Defendants-Respondent DETR only, Plaintiffs-Petitioners 

demand immediate payment to each and every member of the class of all unemployment 

compensation due pursuant to the federal CARES Act, with interest, attorneys’ fees and costs, as 

allowed by law. 

SECOND CAUSE OF ACTION 
Denial of Due Process on Behalf of Plaintiffs and All Class Members 

39. Plaintiffs reallege and incorporate by reference all the paragraphs above in the 

Complaint as though fully set forth herein. 

40. Plaintiffs-Petitioners like all other Class Members have a property interest in the 

receipt of unemployment compensation pursuant to the CARES Act.  Plaintiffs-Petitioners have 

a legitimate claim of entitlement to these benefits. 

41. In this case, the payment of unemployment compensation benefits creates in all 

class members a property interest protected by due process.”   

42. Since it is a property right, denial of payment of unemployment compensation by 

effusing to allow an individual to apply is a violation of due process.  As stated in Board of 

Regents of State Colleges v. Roth, 408 U.S. 564, 576, 92 S.Ct. 2701, 33 L.Ed.2d 548 (1972), “The 
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Fourteenth Amendment’s procedural protection of property is a safeguard of the security of 

interests that a person has already acquired in specific benefits.”  

43. By the acts complained of herein, Defendants-Respondents have denied Plaintiffs-

Petitioners and all Class Members due process of law.  Therefore, they are not and cannot be a 

“party” to any administrative proceeding. 

44. Wherefore, Plaintiffs-Petitioners demand that Defendants-Respondents be 

required to immediately, but not later than three days after an Order from this Court so directing, 

establish a webpage application process, which includes access to an appeal process, for all class 

members to receive the unemployment insurance that they are entitled to under federal law.  

45. Furthermore, Plaintiffs-Petitioners demand from Defendants-Respondent DETR 

only, immediate payment to each and every member of the class of all unemployment 

compensation due pursuant to the federal CARES Act, with interest, attorneys’ fees and costs, as 

allowed by law. 
 

THIRD CAUSE OF ACTION 
Mandamus to Compel Performance of Clear Duty Of Office Behalf of Plaintiffs and All 

Class Members 

46. Plaintiffs reallege and incorporate by reference all the paragraphs above in the 

Complaint as though fully set forth herein. 

47. NRS 34.160 provides that mandamus is available to compel the performance of 

an act which the law requires as a duty resulting from an office, trust, or station. 

48. Section 303(a)(1) of the federal Social Security Act, 42 U.S.C. § 503(a)(1) (3) (a) 

(1) provides that Defendants DETR  pay unemployment benefits when due 

49. The CARES Act now makes unemployment compensation due to all self-

employed individuals, sole proprietors, and independent contractors   

50. By failing to timely initiate a webpage or other system or mechanism for self-

employed individuals, sole proprietors, and independent contractors to apply for unemployment 

compensation, Defendants-Respondents have breached a duty of their office and have failed to 

perform a duty. 
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51. Because Plaintiffs-Petitioners cannot even apply for unemployment 

compensation, there is no way for them to appeal their denial.   

52. An action under NRS 233B.130 is the exclusive method to seek judicial review 

from a denial of unemployment benefits.   

53. But NRS 233B.130(1) provides that only “An action under NRS 233B.130 is the 

exclusive method to seek judicial review from a denial of unemployment benefits.  But NRS 

233B.130(1) limits judicial review to a party of record.  As the statute states: 1. Any party who is  

(a) Identified as a party of record by an agency in an administrative proceeding; and (b) 

Aggrieved by a final decision in a contested case, is entitled to judicial review of the decision. 

54. Wherefore, Plaintiffs-Petitioners request this Court to Issue of Writ of Mandamus 

directed to  Defendants-Respondents requiring them to immediately, but not later than three days 

after an order from this court, show cause, if any there be why they should not be directed to  

fulfill their duty of paying to all self-employed individuals, sole proprietors and independent 

contractors working in Nevada immediately prior to March 15, 2020, unemployment 

compensation “when due” by establishing a webpage application process, which includes access 

to an appeal process, for all class members to receive the unemployment insurance that they are 

entitled to under federal law.  

PRAYER FOR RELIEF 

For the reasons stated herein, Plaintiffs-Petitions ask this Court to issue an order as follows:   

1. That Defendants-Respondents be required to immediately, but not later than three 

days after an order from this court so directing, establish a webpage application 

process for all  self-employed individuals, independent contractors, and/or the 

owners of sole proprietorships located within the State of Nevada who do not pay 

their own wages as a W-2 employee and who have been ordered to cease working 

on March 15, 2020 by the State of Nevada, Governor Sisolak to receive the 

unemployment insurance that they are entitled to under federal law, which 

website shall include a method to initiate an internal agency appeal from any 

denial of benefits or adverse determination; 
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2. That Defendants-Respondent DETR immediately pay unemployment 

compensation due pursuant to the federal Coronavirus Aid, Relief, and Economic 

Security Act (CARES Act), to each and every member of the class of all self-

employed individuals, independent contractors, and/or the owners of sole 

proprietorships located within the State of Nevada who do not pay their own 

wages as a W-2 employee and who have been ordered to cease working on March 

15, 2020 by the State of Nevada, Governor Sisolak ; 

3. That Defendants-Respondents show cause, if any there be, why it should not issue 

a writ of mandate ordering Defendants herein within three days issuance, to 

establish a system, scheme or mechanism, preferably a webpage, that allows all 

self-employed individuals, independent contractors, and owners of sole 

proprietorships working in Nevada who were forced to cease operations as of the 

March 15, 2020 as a result of Governor Sisolak’s Executive Order the ability to 

apply for unemployment compensation as provided by state and federal law. 

4. That Plaintiffs-Petitioners shall be awarded attorneys fees and costs according to 

law. 

AFFIRMATION 

 The undersigned does hereby affirm that the preceding document filed in the Second 

Judicial District Court of the State of Nevada, Country of Washoe, does not contain the social 

security number of any person.  

 

Dated: May 12, 2020     Respectfully submitted,  
      
      THIERMAN BUCK LLP 
 
      By: /s/ Mark R. Thierman  
       Mark R. Thierman   
       Joshua D. Buck 
       Leah L. Jones  
       Joshua R. Hendrickson 
 
       Attorneys for Plaintiffs 
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INDEX OF EXHIBITS 
 

No. Description No. of Pages 

1.  
DETR Nevada Unemployment Insurance 
Information for Claimants and Employers 

8 

2. 
State of Texas Unemployment Website for 

Self-Employed Individuals 
6 
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EXHIBIT 1 

DETR Nevada Unemployment Insurance 
Information for Claimants and Employers
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EXHIBIT 2

State of Texas Unemployment Website 
for Self- Employed Individuals 














