
IN THE UNITED STATES DISTRICT COURT FOR THE 
SOUTHERN DISTRICT OF WEST VIRGINIA  

 
THE CITY OF HUNTINGTON,  
  

Plaintiff,  
 Civil Action No. 3:17-01362 

v.  
 Hon. David A. Faber 
AMERISOURCEBERGEN DRUG 
CORPORATION, et al., 

 

  
Defendants.  

CABELL COUNTY COMMISSION,  
  
Plaintiff,  
 Civil Action No. 3:17-01665 
v.  
 Hon. David A. Faber 

AMERISOURCEBERGEN DRUG 
CORPORATION, et al., 

 

  
Defendants.  

                                       
THE FBI’S RESPONSE TO DEFENDANTS’ MOTION TO COMPEL  

PRODUCTION OF SUBPOENAED DOCUMENTS 
 

The Federal Bureau of Investigation (“FBI” or “Bureau”), a non-party to these actions, 

respectfully opposes Defendants’ May 15, 2020 motion to compel compliance with certain third-

party discovery requests (Dkt. 435-436).  Although Defendants asked the Court to hold their 

motion in abeyance, without any immediate response from the FBI and other non-parties from 

whom Defendants seek discovery, the Court has not ruled on Defendants’ request.  The FBI 

therefore submits this response out of an abundance of caution so as not to waive its arguments 

that the motion should be denied. 
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FACTUAL AND PROCEDURAL BACKGROUND 

On or about April 3, 2020, the U.S. Department of Justice (“DOJ”) received a Touhy 

letter from Defendants seeking deposition testimony and documents from FBI Agent Darren Cox 

regarding his participation in the Huntington Violent Crime & Drug Task Force (“Task Force”).  

See April 3, 2020 Letter from Wu to Phipps (“Touhy Letter”), Attachment A hereto.  Two 

subpoenas—one for Agent Cox’s deposition, the other for 20 categories of documents—were 

attached to the Touhy Letter.1  Touhy Letter Ex. 1-2.  The FBI later learned that Defendants also 

had a process server serve the same subpoenas on Agent Cox personally, at his home.  The 

Touhy Letter characterizes the relevance of Defendants’ subpoena requests as follows: 

[D]iscovery concerning the Task Force’s investigation of unlawful diversion and 
communications regarding the source of any increase in drug-related crimes is crucial to 
responding to Plaintiffs’ allegations regarding causation as well as assessing the 
reasonableness of Defendants’ conduct.  Likewise, discovery concerning the formation, 
organization, and mission of the Task Force is crucial to understanding the nature of the 
opioid-related harms Plaintiffs are facing as well as the Defendants [sic] alleged role in 
causing them.  
 

Touhy Letter at 2.  The specific requests for Agent Cox’s testimony are both broad and vague, 

seeking his knowledge about a wide range of Task Force-related information from the past 24 

years, for example: 

• “communications with any representative of the City of Huntington or Cabell 
County regarding or relating to prescription opioids or illicit opioids;”  
 

• “efforts to investigate or track the illegal entry, distribution, trafficking, diversion, 
or use of prescription opioids or illicit opioids in the City of Huntington or Cabell 
County;”  
 

                                                      
1 Both subpoenas are directed towards Agent Cox personally, but seek information only about his 
professional responsibilities and activities involving the Task Force.  (Defendants served Agent 
Cox, and did not properly serve the FBI as required by Fed. R. Civ. P. 4).  The FBI is responding 
to this motion because only it may authorize the release and production of the information 
sought. 
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• “efforts to track the sources of the prescription and illicit opioids that caused 
problems in the City of Huntington or Cabell County,”  
 

• “communications with the DEA or any other federal agency regarding 
prescription opioids, illicit opioids, the opioid epidemic, the Defendants, ARCOS 
data or suspicious order reports,”  

Id. at 2-3.  The document subpoena’s 20 requests for documents from the 24-year time frame 

(1996 to the present) are similarly broad and vague, e.g.  

• All Documents and data referring, tracking, or relating to any arrests, investigations, and 
indictments for crimes relating to the unlawful use, misuse, abuse, sale, diversion, 
production, transportation, distribution, purchase, and/or trafficking of Prescription or 
Illicit Opioids within or into the City of Huntington, Cabell County, or any town, village, 
or city within Cabell County.  
 

• All Documents discussing, referring, or relating to Your efforts, or the efforts of the 
Huntington Violent Crime & Drug Task Force, to combat the unlawful use, misuse, 
abuse, sale diversion, production, transportation, distribution, purchase, and/or trafficking 
of Prescription or Illicit Opioids within or into the City of Huntington, Cabell County, or 
any town, village, or city within Cabell County. 

 
Touhy Letter Ex. 2, ex. B, Request Nos. 5-6.  
 

On April 17, 2020, DOJ responded to Defendants’ Touhy Letter on the FBI’s behalf.  

April 17, 2020 Letter from Stuart to Wu (“DOJ Touhy Response”), Attachment B hereto.2  The 

response expressed concerns about Defendants’ decision to serve the subpoenas on Agent Cox 

personally during the pandemic, both due to health and safety concerns and because such service 

did not comply with Fed. R. Civ. P. 4.  Id.  The FBI also indicated that at the present time, it 

could neither deny nor authorize any portion of the Defendants’ Touhy request for testimony and 

documents, because the FBI’s discovery staff was not authorized to work from home and thus 

                                                      
2 DOJ’s Touhy Response included Exhibits A and B.  DOJ Touhy Response Exhibit A was 
Defendants’ Touhy Letter, which itself had three exhibits: Exhibit 1 (Cox deposition subpoena); 
Exhibit 2 (part A- Cox document subpoena, part B- Cox document requests and specifications); 
and Exhibit 3 (MDL Protective Order).  DOJ Touhy Response Exhibit B was the Declaration of 
FBI’s Nancy Wiegand.   
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could not review or redact any of the documents sought by Defendants for privilege or other 

bases for withholding.  Id.  DOJ reiterated this position during an April 22, 2020 telephonic 

meet-and-confer with Defendants, during which defense counsel indicated they understood the 

FBI’s predicament and the necessity of waiting to receive a substantive response to their 

subpoenas until the FBI’s discovery personnel can resume working.3   

On Monday, May 11, 2020, Defendants emailed DOJ that the parties were required to file 

all motions to compel by Friday, May 15, 2020, and that if the FBI could not provide any 

additional information about its potential responses to the Touhy request before Friday, 

Defendants would have to move to compel.  May 11, 2020 email from Wu to Hsiao and 

Westfall, Attachment C hereto.  FBI and DOJ then spent the next few days trying to ascertain 

whether the FBI possessed any documents responsive to Defendants’ subpoenas that FBI could 

possibly review, redact, and produce within in a relatively short time frame.  

DOJ initiated a meet-and-confer with Defendants in the late afternoon of Thursday, May 

14, 2020, during which DOJ proposed a solution that might avoid a motion to compel.  DOJ 

volunteered additional information about the Task Force’s dates of operation and the FBI’s role 

as Task Force coordinator, and offered to produce Task Force quarterly reports from 2012-2018, 

redacted for law enforcement sensitive information, by a target date of June 12, 2020.  May 15, 

2020 Email from Hsiao to Wu et al., Attachment D hereto.  DOJ further indicated that the FBI 

would likely authorize the limited deposition of Agent Cox or a subsequent FBI-affiliated Task 

Force coordinator to testify generally about Task Force activities.  Defendants expressed 

satisfaction with DOJ’s offer and asked whether, in addition to the reports, the FBI had 

                                                      
3 On May 4, the FBI determined that its discovery management staff could resume some 
operations with severely reduced, rotating staffing, but is still facing delays in meeting discovery 
requests due to the reduced staffing and backlogs due to having been shut down for two months.  
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documents or reports reflecting Task Force budgets and funding.  Defense counsel stated that if 

the FBI could produce the reports and budget documents, Defendants would consider the FBI’s 

obligation to respond to the subpoena discharged.  See Memorandum of Law in support of 

Defendants’ Motion to Compel (Dkt. 436) (“Defs. Memo.”) at 7; May 15 Hsiao email to Wu.   

Defendants’ memorialized this resolution in an email to DOJ later that evening.  Id.  The FBI has 

searched budget-related documents from 2012-2018 and plans to produce redacted versions of 

those search results along with the quarterly reports. 

On the evening of May 15, 2020, Defendants filed a prophylactic motion to compel the 

FBI and other non-parties in order “to preserve their rights to seek relief from the Court.”  Defs.’ 

Memo. at 5.  Defendants noted that their subpoena negotiations with the FBI are “proceeding 

productively” and asked the Court to hold the motion in abeyance so that Defendants can 

activate it if they deem necessary.  Id.  Defendants’ motion further requests that “no non-party be 

required to respond to this motion at this time.”  Defendants’ Motion to Compel (Dkt. 435) at 4. 

ARGUMENT 

Defendants’ motion to compel the FBI to comply with their subpoenas should be denied.  

First, the motion is not ripe because there is no dispute here.  Second, even if it were ripe, the 

motion must be denied because the Court lacks jurisdiction to compel the FBI to respond to 

Defendants’ Touhy requests.  Third, Defendants would not prevail in an Administrative 

Procedure Act claim against the FBI, because Defendants concede that the FBI’s proposed 

response to their subpoenas is reasonable.  
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1. Defendants’ motion is not ripe 

There is no controversy or dispute between Defendants and the FBI for the Court to 

resolve.4  In fact, the opposite is true:  Defendants concede they have reached an agreement with 

the FBI on how it will respond to the subpoenas.  See Defs. Memo. at 7.  Although the Bureau 

would have been justified to deny Defendants’ exceedingly broad subpoena requests on grounds 

such as lack of service of process, vagueness, relevance, and burden, the FBI committed to 

produce quarterly Task Force reports and possibly budget documents, and to authorize one or 

more active agents to participate in a limited deposition.  The Bureau is working hard to satisfy 

that agreement—efforts that are especially remarkable given significantly reduced staffing levels 

and that the FBI’s first priority is protecting national security and public safety during this crisis.   

Defendants’ May 15, 2020 deadline to file motions to compel is no excuse for filing an 

unwarranted motion against a cooperative non-party.  That they were up against a motion 

deadline with respect to the FBI is a problem of Defendants’ own making:  they chose to serve 

their Touhy request on April 3—less than a month before the original discovery cut-off date in 

this case—rather than when fact discovery began in 2019.  If this information was truly critical 

to Defendants’ defenses, they could have served their subpoenas months ago. 

There is no reason for the Court to waste time and resources on the motion against the 

FBI, which should be denied.  Defendants have not expressed even mild dissatisfaction with the 

FBI’s plan to produce certain documents and limited deposition testimony.  Instead, Defendants 

have filed a motion that leaves the Bureau with little choice but to waste time opposing this 

                                                      
4 The FBI has not rejected Defendants’ requests or indicated that it will not comply with them.  
To the extent FBI has taken any formal position, it is that it can neither deny nor authorize 
responses to Defendants’ Touhy Letter.  DOJ Touhy Response at 1.   
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motion—time that could be better spent searching for and reviewing the documents that 

Defendants have indicated would satisfy their discovery requests.   

2. The Court lacks jurisdiction to require the FBI to comply with the subpoenas 
 

Defendants have not filed an Administrative Procedure Act (“APA”) action challenging 

the reasonableness of FBI’s position here, and this Court therefore lacks jurisdiction to order the 

FBI to comply with Defendants’ subpoenas.  Defendants’ subpoenas and its motion to compel 

compliance with them amount to “an action against the United States, subject to the 

governmental privilege of sovereign immunity.”  Smith v. Cromer, 159 F.3d 875, 879 (4th Cir. 

1998).  This sovereign immunity from routine discovery “gives rise to the Government’s power 

to refuse compliance with a subpoena.” COMSAT Corp. v. Nat’l Sci. Found., 190 F.3d 269, 277 

(4th Cir. 1999).  Unless the FBI waives its sovereign immunity—and it has not—this Court lacks 

jurisdiction to order the FBI to engage in the discovery sought.  Id.   

When a government agency is served with a third-party subpoena, “[t]he decision 

whether to provide documents or employee testimony in response . . . is committed to agency 

discretion.”  Id. at 278.  See also Barreto v. SGT, Inc., 2019 WL 3253373, at *4 (D. Md. July 19, 

2019) (“Agencies may promulgate regulations that govern their responses to subpoenas.”); In re 

Packaged Ice Antitrust Litig., No. 08-MD-01952, 2011 WL 1790189, at *4 (E.D. Mich. May 10, 

2011) (“When served with a subpoena for the production of materials or witnesses, the DOJ, by 

its authorized representative . . . is required to evaluate the request under the DOJ’s Touhy 

Regulations.”).  The APA, not Rule 45, governs whether a federal agency reasonably exercised 

its discretion in deciding whether and how to comply with Defendants’ discovery requests.  See 

United States ex rel. Touhy v. Ragen, 340 U.S. 462 (1951).  Where, as here, the United States is 

not a party to the cases, “the APA provides the sole avenue for review of an agency’s refusal to 
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permit its employees to comply with subpoenas.”  COMSAT, 190 F.3d at 274 (emphasis added); 

Sauer Inc. v. Lexington Ins. Agency, Inc., 2014 WL 5580954, at *4 (E.D.N.C. Oct. 31, 2014).   

In other words, to challenge the FBI’s decision on how and whether to respond to 

Defendants’ Touhy Letter and subpoenas, Defendants must bring a separate APA action against 

the FBI.  See 5 U.S.C. § 703 (providing that an “action for judicial review [of agency action] 

may be brought against the United States, the agency by its official title, or the appropriate 

officer (emphasis added)); United States v. Williams, 170 F.3d 431, 434 (4th Cir. 1999) (noting 

that, “if dissatisfied with the agency’s response to the request, [a party] is not without recourse” 

and the “proper method for judicial review of the agency’s final decision pursuant to its 

regulations is through the [APA]”); Cromer, 159 F.3d at 881 (“Cromer’s remedy, if any, for the 

Justice Department’s [refusal to permit its employees to testify] may be found in the 

[APA] . . . .” ).  Defendants have not filed an APA claim, and their motion against the FBI must 

be denied for lack of jurisdiction. 

3. DOJ’s consideration of Defendants’ requests was reasonable and appropriate  

Even if Defendants’ motion were treated as a separate action challenging the FBI’s 

response to their subpoenas under the APA,5 that action would still fail because the FBI’s 

approach to the subpoenas is not only reasonable, but acceptable to the Defendants.  A court may 

order a non-party government agency to comply with a subpoena only “if [it] has refused 

production in an arbitrary, capricious, or otherwise unlawful manner.”  COMSAT, 190 F.3d at 

277 (“courts may reverse an agency’s decision not to comply only when the agency has acted 

                                                      
5 Some courts in the Fourth Circuit—apparently in the interest of efficiency—have concluded 
that, where the underlying case is already in federal court, a party need not bring a separate 
action under the APA to allow the court to review the agency’s Touhy decision.  See Clay v. 
Consol Pa. Coal Co., LLC, No. 5:12-CV-92, 2013 WL 12373597, at *2 (N.D. W.Va. Oct. 17, 
2013); Spence v. NCI Info. Sys., Inc., 530 F. Supp. 2d 739, 745 (D. Md. 2008). 
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unreasonably”).  An agency decision is arbitrary and capricious “if the agency has relied on 

factors which Congress has not intended it to consider, entirely failed to consider an important 

aspect of the problem, offered an explanation for its decision that runs counter to the evidence 

before the agency, or is so implausible that it could not be ascribed to a difference in view or the 

product of agency expertise.”  Motor Vehicle Mfrs. Ass’n of U.S., Inc. v. State Farm Mut. Auto. 

Ins. Co., 463 U.S. 29, 43 (1983).   

To obtain the information they seek, Defendants must comply with DOJ’s Touhy 

regulations, which prohibit current and former FBI employees from disclosing official 

information absent express authorization from DOJ.  28 C.F.R. § 16.22(a); see Cromer, 159 F.3d 

at 879–80.  The Touhy regulations prohibit DOJ from disclosing official information when doing 

so would be inconsistent with the “rules of procedure governing the case” or “the relevant 

substantive law governing privilege.”  28 C.F.R. § 16.26(a).  Moreover, disclosure is 

inappropriate if it would: (1) violate a statute or rule of procedure; (2) violate a specific 

regulation; (3) reveal classified information; (4) reveal a confidential source or informant; (5) 

reveal investigative techniques or investigatory records compiled for law enforcement purposes; 

or (6) reveal trade secrets without the owner’s consent.  Id. § 16.26(b).  Among other 

requirements, a Touhy request must also include an explanation of the requested information’s 

“relevance to the proceeding.”  28 C.F.R. § 16.22(c); see also § 16.22(d). 

An agency’s decision must be upheld if it is reasonable and in accordance with the 

applicable Touhy regulations.  Spence, 530 F. Supp. 2d at 745; see Andreas-Myers v. Nat’l 

Aeronautics & Space Admin., No. GJH-16-3410, 2017 WL 1632410, at *4 (D. Md. Apr. 28, 

2017) (“The APA only requires the Court to decide whether the agency ‘articulated a rational 

connection between the facts found and the choice made.’” (quoting Baltimore Gas & Elec. Co. 
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v. Natural Res. Def. Council, 462 U.S. 87, 105 (1983)).  Ultimately, “[w]hen an agency is not a 

party to an action, its choice of whether or not to comply with a third-party subpoena is 

essentially a policy decision about the best use of the agency’s resources.”  COMSAT, 190 F.3d. 

at 278. 

Courts in the Fourth Circuit regularly uphold agency refusals to comply with third-party 

subpoenas so long as they are rationally related to the facts and the agency’s Touhy regulations.  

See, e.g., Barreto, 2019 WL 3253373, at *4 (granting agency’s motion to quash a third-party 

subpoena on sole basis that subpoena “did not give a sufficient rationale to justify expending 

appropriated monies for . . . non-federal purpose,” because agency’s decision had “a rational 

connection to the subpoena”); Bruno v. Nationwide Mut. Fire Ins. Co., No. CV RDB 08-494, 

2009 WL 10681974, at *2 (D. Md. Oct. 26, 2009) (“FEMA’s refusal to comply with [a] 

subpoena was not arbitrary, capricious or otherwise unlawful because . . . FEMA was reasonably 

acting to preserve its human resources.”); Bavarian Nordic A/S v. Acambis Inc., No. CV DKC 

2006-2406, 2007 WL 9782602, at *2 (D. Md. Jan. 19, 2007) (upholding agency refusal to 

comply with non-party subpoena on basis that it would be contrary to agency’s self-interest).   

 As explained in DOJ’s April 17, April 22 and May 14 communications with Defendants, 

the FBI faces unique, significant obstacles that impede its ability to provide substantive 

responses to Defendants’ exceedingly broad, wide-ranging, and vague requests for 24-years’ 

worth of information, much of which is likely privileged.  See generally DOJ Touhy Response.  

Moreover, most of the information Defendants seek relates specifically to the City of Huntington 

and Cabell County or any town therein, and is more properly sought from the Plaintiffs (e.g., 

DOJ Touhy Response, Ex. 2B, Request Nos. 2-10, 15, 17, 19), or Defendants themselves (id., 

Request No. 18 (seeking communications with any Defendant)).  DOJ has not yet raised these 
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objections and citing the significant burden involved to satisfy such undefined, overbroad 

requests, which seem to be of questionable relevance to these cases.6  Instead, DOJ evaluated 

those requests and developed a practical proposal to search for and produce information that 

would address Defendants’ demands while safeguarding the FBI’s law enforcement sensitivities 

and other privileges.   

Defendants concede that the FBI’s proposed response to their subpoenas is not only 

reasonable, but acceptable.  The FBI proposed, and Defendants agreed, that the FBI would 

discharge its obligations under the subpoenas by producing the promised quarterly Task Force 

reports from 2012-2018, redacted if necessary, around the June 12, 2020 target date, and 

authorized limited deposition testimony by Agent Cox or other agents knowledgeable about the 

Task Force’s general activities during that time frame.  Defendants further proposed, and the FBI 

agreed, to search for certain Task Force budget-related documents and to produce them if 

feasible.  There is no question that the FBI’s response to date complies with the APA, and 

Defendants do not assert otherwise.  Accordingly, if the Court opts to consider Defendants’ 

motion on the merits, the motion should be denied.  

CONCLUSION 

For the foregoing reasons, the FBI respectfully requests that this Court deny Defendants’ 

motion to compel.  

 

 

 

                                                      
6 As noted above, the FBI has not yet issued a formal determination authorizing or denying 
discovery responsive to Defendants’ Touhy Letter, and FBI reserves its right to assert these and 
other applicable objections.  

Case 3:17-cv-01362   Document 469   Filed 05/27/20   Page 11 of 13 PageID #: 9825



12 
 

 

 
Respectfully submitted, 

 
MICHAEL D. GRANSTON 
Deputy Assistant Attorney General 

 
MICHAEL B. STUART 

     United States Attorney 
     Attorney for the United States 
     Acting Under Authority Conferred by 28 U.S.C. § 515  
 

By:  /s/Fred B. Westfall, Jr. 
     Fred B. Westfall, Jr. (W.Va. Bar No. 3992) 
     Assistant U.S. Attorney, Civil Chief 
     300 Virginia Street East, Room 4000 

Charleston, WV 25301    
 (304) 345-2200  

(304) 347-5443 (facsimile)    
 E-mail:  fred.westfall@usdoj.gov 

 
GUSTAV W. EYLER 
LISA K. HSIAO 
JOCELYN C. HINES 
United States Department of Justice 
Consumer Protection Branch 
450 5th Street, N.W. Ste. 6400-South 
Washington, D.C. 20001  
(202) 532-4892 
Lisa.K.Hsiao@usdoj.gov 

 
Attorneys for U.S. Department of Justice  
Federal Bureau of Investigation 
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CERTIFICATE OF SERVICE 

 I, Fred B. Westfall, Jr., Assistant United States Attorney, hereby certify that on  

May 27, 2020, I filed the foregoing THE FBI’S RESPONSE TO DEFENDANTS’ MOTION 

TO COMPEL PRODUCTION OF SUBPOENAED DOCUMENTS with the Clerk of the 

Court using the Court’s CM/ECF system, which will send notification of such filing to all 

counsel of record and will also send a copy of the aforesaid document by email to all counsel of 

record. 

 

 /s/Fred B. Westfall, Jr. 
     Fred B. Westfall, Jr. (W.Va. Bar No. 3992) 
     Assistant U.S. Attorney, Civil Chief 
     300 Virginia Street East, Room 4000 

Charleston, WV 25301    
 (304) 345-2200  

(304) 347-5443 (facsimile)    
 E-mail:  fred.westfall@usdoj.gov 
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By Electronic Mail April 3, 2020 

Kelly Phipps 
Trial Attorney  
U.S. Department of Justice, Civil Division 
Commercial Litigation Branch, Fraud Section 
Three Constitution Square 
175 N Street, NE  Room 9.1817 
Washington, DC 20002 
kelly.e.phipps@usdoj.gov 
 

Re:  Touhy Request in City of Huntington v. AmerisourceBergen Drug 
Corporation, et al., Civil Action No. 3:17-01362, and Cabell County 
Commission v. AmerisourceBergen Drug Corporation, et al., Civil Action 
No. 3:17-01665 (S.D.W. Va.) 

 
Counsel: 
 

I write on behalf of Defendants in the matters of City of Huntington v. 
AmerisourceBergen Drug Corporation, et al., Civil Action No. 3:17-cv-01362, and Cabell 
County Commission v. AmerisourceBergen Drug Corporation, et al., Civil Action No. 3:17-
01665, pending in the United States District Court for the Southern District of West Virginia.  In 
connection with that lawsuit, we have served corrected subpoenas seeking documents and 
testimony from Darren Cox, who we understand led the Huntington Violent Crime & Drug Task 
Force (“Task Force”).  Copies of the subpoenas and accompanying attachments are attached for 
your reference as Exhibits 1 through 3. 

This letter is submitted pursuant to 28 C.F.R. § 16.21 et seq., the Department of Justice 
Touhy regulations.  Because these subpoenas are directed at an FBI agent and head of a DOJ 
task force, compliance is subject to the Touhy process.  The basis for this request is set forth 
below, with reference to the requirements imposed by the Touhy regulations. 

 
I. Summary of Information Sought and Its Relevance to This 

Proceeding 

The case before the Southern District of West Virginia involves claims by the City of 
Huntington and Cabell County against distributors of pharmaceutical products and other 
medical supplies.  Plaintiffs allege, among other things, that distributors created a public 
nuisance by shipping prescription opioids to these two jurisdictions in a manner that violated 
their duties under the federal Controlled Substances Act (“CSA”).   
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Plaintiffs’ allegations span a broad timeframe, including the time period in which the 
Task Force was active.  Based on public press releases, we understand that the Task Force 
investigated prescription drug diversion in multiple jurisdictions including those of Plaintiffs in 
this action.  We also understand that the Task Force’s actions were part of a dedicated effort to 
curb the current opioid crisis. 

Given the Task Force’s role in investigating and combatting prescription drug abuse in 
the Huntington area, the discovery Defendants seek from Mr. Cox is crucial to Defendants’ 
ability to defend against Plaintiffs’ allegations.  For example, discovery concerning the Task 
Force’s investigation of unlawful diversion and communications regarding the source of any 
increase in drug-related crimes is crucial to responding to Plaintiffs’ allegations regarding 
causation as well as assessing the reasonableness of Defendants’ conduct.  Likewise, discovery 
concerning the formation, organization, and mission of the Task Force is crucial to 
understanding the nature of the opioid-related harms Plaintiffs are facing as well as the 
Defendants alleged role in causing them. 

As summarized below, we request testimony relating to Plaintiffs’ allegations that 
Defendants caused opioid misuse and abuse, which in turn allegedly caused harm in their 
jurisdictions. 

A. Information Sought from Mr. Cox 

Defendants request documents and testimony from Mr. Cox relating, but not limited, to 
the following topics: 

• Mr. Cox’s knowledge of the Task Force’s creation, organization, and finances; 

• Mr. Cox’s knowledge of the Task Force’s communications with any representative of the 
City of Huntington or Cabell County regarding or relating to prescription opioids or illicit 
opioids; 

• Mr. Cox’s knowledge of any and all efforts to combat diversion, respond to the opioid 
epidemic, or partner with other persons or entities to combat the opioid epidemic in the 
City of Huntington or Cabell County; 

• Mr. Cox’s knowledge of the Task Force’s efforts to investigate or track the illegal entry, 
distribution, trafficking, diversion, or use of prescription opioids or illicit opioids in the 
City of Huntington or Cabell County; 

• Mr. Cox’s knowledge of the Task Force’s efforts to track the sources of the prescription and 
illicit opioids that caused problems in the City of Huntington or Cabell County; 

• Mr. Cox’s knowledge of the Task Force’s communications with the DEA or any other 
federal agency regarding prescription opioids, illicit opioids, the opioid epidemic, the 
Defendants, ARCOS data, or suspicious order reports; and 
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• Mr. Cox’s knowledge of the identities of the individuals or entities the Task Force has 
investigated for unlawfully producing, transporting, diverting, selling, or trafficking 
Prescription Opioids and/or Illicit Opioids within or into the City of Huntington or Cabell 
County. 

II. Disclosure is Warranted Under 28 C.F.R. § 16.26 

Pursuant to DOJ’s Touhy regulations, the Deputy or Associate Attorney General 
assesses the following considerations in determining whether disclosure is warranted: 

(a)(l) Whether such disclosure is appropriate under the rules of procedure governing 
the case or matter in which the demand arose; 
 
(a)(2) Whether disclosure is appropriate under the relevant substantive law of privilege. 
 
Defendants’ request satisfies both of these considerations.  The requested testimony 

directly concerns the allegations in this lawsuit.  Plaintiffs allege that Defendants, distributors 
of prescription drugs, violated regulatory duties arising under the CSA, that Defendants are 
responsible for the influx of prescription opioids into their communities, and that Defendants 
should be responsible for a myriad of harms allegedly caused in jurisdictions throughout the 
Appalachian region.  As a result, the requested information is relevant to determining the 
reasonableness of Defendants’ conduct as well as the Defendants’ role, if any, in causing 
opioid misuse and/or prescription drug diversion. 

DOJ’s Touhy regulations prohibit disclosure, subject to certain exceptions, if any of 
the following is true: 

(b)(l) Disclosure would violate a statute, such as the income tax laws, 26 U.S.C. 6103 
and 7213, or a rule of procedure, such as the grand jury secrecy rule, F.R.Cr.P., Rule 
6(e), 

(b)(2) Disclosure would violate a specific regulation[,] 

(b)(3) Disclosure would reveal classified information, unless appropriately 
declassified by the originating agency, 

(b)(4) Disclosure would reveal a confidential source or informant, unless the 
investigative agency and the source or informant have no objection, 

(b)(5) Disclosure would reveal investigatory records compiled for law enforcement 
purposes, and would interfere with enforcement proceedings or disclose 
investigative techniques and procedures the effectiveness of which would thereby be 
impaired, [or] 

(b)(6) Disclosure would improperly reveal trade secrets without the owner’s consent. 

This request is not intended to implicate any of these considerations.  This request is 
within the scope of ordinary subpoena practice and does not seek disclosure of information 
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prohibited from disclosure by statute or regulation; nor does it seek information that is 
classified or that would reveal a confidential source or informant.  Nor do Defendants request 
investigatory records that would interfere with ongoing law enforcement proceedings.  Further, 
in an abundance of caution and to avoid any concern that disclosure of investigatory records 
would reveal “investigative techniques and procedures the effectiveness of which would 
thereby be impaired,” Defendants suggest that the information be provided as highly 
confidential pursuant to the protective order governing this matter. 

* * * 

Please contact me directly at 212-841-1176 or lflahivewu@cov.com if you have any 
questions concerning this subpoena or require additional information. 

 
 

Sincerely, 
 

 
         /s/ Laura Flahive Wu 

Laura Flahive Wu 
 
Counsel for Defendant 
McKesson Corporation 
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AO 88A  (Rev. 02/14) Subpoena to Testify at a Deposition in a Civil Action 

UNITED STATES DISTRICT COURT
for the

__________ District of __________

)
)
)
)
)
)

Plaintiff

v. Civil Action No.

Defendant

SUBPOENA TO TESTIFY AT A DEPOSITION IN A CIVIL ACTION

To:

(Name of person to whom this subpoena is directed)

’ Testimony:  YOU ARE COMMANDED to appear at the time, date, and place set forth below to testify at a 
deposition to be taken in this civil action.  If you are an organization, you must designate one or more officers, directors,
or managing agents, or designate other persons who consent to testify on your behalf about the following matters, or
those set forth in an attachment:

Place: Date and Time:

The deposition will be recorded by this method:

’ Production:  You, or your representatives, must also bring with you to the deposition the following documents, 
electronically stored information, or objects, and must permit inspection, copying, testing, or sampling of the
material:

The following provisions of Fed. R. Civ. P. 45 are attached – Rule 45(c), relating to the place of compliance;
Rule 45(d), relating to your protection as a person subject to a subpoena; and Rule 45(e) and (g), relating to your duty to
respond to this subpoena and the potential consequences of not doing so.

Date:
CLERK OF COURT

OR

Signature of Clerk or Deputy Clerk Attorney’s signature

The name, address, e-mail address, and telephone number of the attorney representing (name of party)

, who issues or requests this subpoena, are:

Notice to the person who issues or requests this subpoena
If this subpoena commands the production of documents, electronically stored information, or tangible things before
trial, a notice and a copy of the subpoena must be served on each party in this case before it is served on the person to
whom it is directed. Fed. R. Civ. P. 45(a)(4).
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AO 88A  (Rev.  02/14) Subpoena to Testify at a Deposition in a Civil Action (Page 2)

Civil Action No.

PROOF OF SERVICE
(This section should not be filed with the court unless required by Fed. R. Civ. P. 45.)

I received this subpoena for (name of individual and title, if any)

on (date) .

’ I served the subpoena by delivering a copy to the named individual as follows:

on (date) ; or

’ I returned the subpoena unexecuted because:

.

Unless the subpoena was issued on behalf of the United States, or one of its officers or agents, I have also
tendered to the witness the fees for one day’s attendance, and the mileage allowed by law, in the amount of

$ .

My fees are $ for travel and $ for services, for a total of $ .

I declare under penalty of perjury that this information is true.

Date:
Server’s signature

Printed name and title

Server’s address

Additional information regarding attempted service, etc.:
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AO 88A  (Rev.  02/14) Subpoena to Testify at a Deposition in a Civil Action (Page 3)

Federal Rule of Civil Procedure 45 (c), (d), (e), and (g) (Effective 12/1/13)

(c) Place of Compliance.

  (1) For a Trial, Hearing, or Deposition. A subpoena may command a
person to attend a trial, hearing, or deposition only as follows:
    (A) within 100 miles of where the person resides, is employed, or
regularly transacts business in person; or
    (B) within the state where the person resides, is employed, or regularly
transacts business in person, if the person
        (i) is a party or a party’s officer; or
        (ii) is commanded to attend a trial and would not incur substantial
expense.

  (2) For Other Discovery. A subpoena may command:
    (A) production of documents, electronically stored information, or
tangible things at a place within 100 miles of where the person resides, is
employed, or regularly transacts business in person; and
    (B) inspection of premises at the premises to be inspected.

(d) Protecting a Person Subject to a Subpoena; Enforcement.

  (1) Avoiding Undue Burden or Expense; Sanctions. A party or attorney
responsible for issuing and serving a subpoena must take reasonable steps
to avoid imposing undue burden or expense on a person subject to the
subpoena. The court for the district where compliance is required must
enforce this duty and impose an appropriate sanction—which may include
lost earnings and reasonable attorney’s fees—on a party or attorney who
fails to comply.

  (2) Command to Produce Materials or Permit Inspection.
    (A) Appearance Not Required. A person commanded to produce
documents, electronically stored information, or tangible things, or to
permit the inspection of premises, need not appear in person at the place of
production or inspection unless also commanded to appear for a deposition,
hearing, or trial.
    (B) Objections. A person commanded to produce documents or tangible
things or to permit inspection may serve on the party or attorney designated
in the subpoena a written objection to inspecting, copying, testing, or
sampling any or all of the materials or to inspecting the premises—or to
producing electronically stored information in the form or forms requested.
The objection must be served before the earlier of the time specified for
compliance or 14 days after the subpoena is served. If an objection is made,
the following rules apply:
        (i) At any time, on notice to the commanded person, the serving party
may move the court for the district where compliance is required for an
order compelling production or inspection.
        (ii) These acts may be required only as directed in the order, and the
order must protect a person who is neither a party nor a party’s officer from
significant expense resulting from compliance.

  (3) Quashing or Modifying a Subpoena.

    (A) When Required. On timely motion, the court for the district where
compliance is required must quash or modify a subpoena that:

        (i) fails to allow a reasonable time to comply;
        (ii) requires a person to comply beyond the geographical limits
specified in Rule 45(c);
        (iii) requires disclosure of privileged or other protected matter, if no
exception or waiver applies; or
        (iv) subjects a person to undue burden.
   (B) When Permitted. To protect a person subject to or affected by a
subpoena, the court for the district where compliance is required may, on
motion, quash or modify the subpoena if it requires:

(i) disclosing a trade secret or other confidential research, development,
or commercial information; or
        (ii) disclosing an unretained expert’s opinion or information that does
not describe specific occurrences in dispute and results from the expert’s
study that was not requested by a party.
    (C) Specifying Conditions as an Alternative. In the circumstances
described in Rule 45(d)(3)(B), the court may, instead of quashing or
modifying a subpoena, order appearance or production under specified
conditions if the serving party:
        (i) shows a substantial need for the testimony or material that cannot be
otherwise met without undue hardship; and
        (ii) ensures that the subpoenaed person will be reasonably compensated.

(e) Duties in Responding to a Subpoena.

  (1) Producing Documents or Electronically Stored Information. These
procedures apply to producing documents or electronically stored
information:
    (A) Documents. A person responding to a subpoena to produce documents
must produce them as they are kept in the ordinary course of business or
must organize and label them to correspond to the categories in the demand.
    (B) Form for Producing Electronically Stored Information Not Specified.
If a subpoena does not specify a form for producing electronically stored
information, the person responding must produce it in a form or forms in
which it is ordinarily maintained or in a reasonably usable form or forms.
    (C) Electronically Stored Information Produced in Only One Form. The
person responding need not produce the same electronically stored
information in more than one form.
    (D) Inaccessible Electronically Stored Information. The person
responding need not provide discovery of electronically stored information
from sources that the person identifies as not reasonably accessible because
of undue burden or cost. On motion to compel discovery or for a protective
order, the person responding must show that the information is not
reasonably accessible because of undue burden or cost. If that showing is
made, the court may nonetheless order discovery from such sources if the
requesting party shows good cause, considering the limitations of Rule
26(b)(2)(C). The court may specify conditions for the discovery.

(2) Claiming Privilege or Protection.
  (A) Information Withheld. A person withholding subpoenaed information
under a claim that it is privileged or subject to protection as trial-preparation
material must:
      (i) expressly make the claim; and
      (ii) describe the nature of the withheld documents, communications, or
tangible things in a manner that, without revealing information itself
privileged or protected, will enable the parties to assess the claim.
  (B) Information Produced. If information produced in response to a
subpoena is subject to a claim of privilege or of protection as
trial-preparation material, the person making the claim may notify any party
that received the information of the claim and the basis for it. After being
notified, a party must promptly return, sequester, or destroy the specified
information and any copies it has; must not use or disclose the information
until the claim is resolved; must take reasonable steps to retrieve the
information if the party disclosed it before being notified; and may promptly
present the information under seal to the court for the district where
compliance is required for a determination of the claim. The person who
produced the information must preserve the information until the claim is
resolved.

(g) Contempt.
The court for the district where compliance is required—and also, after a
motion is transferred, the issuing court—may hold in contempt a person
who, having been served, fails without adequate excuse to obey the
subpoena or an order related to it.

For access to subpoena materials, see Fed. R. Civ. P. 45(a) Committee Note (2013).
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AO 88B  (Rev. 02/14) Subpoena to Produce Documents, Information, or Objects or to Permit Inspection of Premises in a Civil Action

UNITED STATES DISTRICT COURT
for the

__________ District of __________

)
)
)
)
)
)

Plaintiff

v. Civil Action No.

Defendant

SUBPOENA TO PRODUCE DOCUMENTS, INFORMATION, OR OBJECTS
OR TO PERMIT INSPECTION OF PREMISES IN A CIVIL ACTION 

To:

(Name of person to whom this subpoena is directed)

’ Production: YOU ARE COMMANDED to produce at the time, date, and place set forth below the following 
documents, electronically stored information, or objects, and to permit inspection, copying, testing, or sampling of the
material:

Place: Date and Time:

’ Inspection of Premises: YOU ARE COMMANDED to permit entry onto the designated premises, land, or 
other property possessed or controlled by you at the time, date, and location set forth below, so that the requesting party
may inspect, measure, survey, photograph, test, or sample the property or any designated object or operation on it.

Place: Date and Time:

The following provisions of Fed. R. Civ. P. 45 are attached – Rule 45(c), relating to the place of compliance;
Rule 45(d), relating to your protection as a person subject to a subpoena; and Rule 45(e) and (g), relating to your duty to
respond to this subpoena and the potential consequences of not doing so.

Date:

CLERK OF COURT
OR

Signature of Clerk or Deputy Clerk Attorney’s signature

The name, address, e-mail address, and telephone number of the attorney representing (name of party)

, who issues or requests this subpoena, are:

Notice to the person who issues or requests this subpoena
If this subpoena commands the production of documents, electronically stored information, or tangible things or the
inspection of premises before trial, a notice and a copy of the subpoena must be served on each party in this case before
it is served on the person to whom it is directed. Fed. R. Civ. P. 45(a)(4).
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AO 88B  (Rev.  02/14) Subpoena to Produce Documents, Information, or Objects or to Permit Inspection of Premises in a Civil Action (Page 2)

Civil Action No.

PROOF OF SERVICE
(This section should not be filed with the court unless required by Fed. R. Civ. P. 45.)

I received this subpoena for (name of individual and title, if any)

on (date) .

’ I served the subpoena by delivering a copy to the named person as follows:

on (date) ; or

’ I returned the subpoena unexecuted because:

.

Unless the subpoena was issued on behalf of the United States, or one of its officers or agents, I have also 
tendered to the witness the fees for one day’s attendance, and the mileage allowed by law, in the amount of

$ .

My fees are $ for travel and $ for services, for a total of $ .

I declare under penalty of perjury that this information is true.

Date:
Server’s signature

Printed name and title

Server’s address

Additional information regarding attempted service, etc.:
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AO 88B  (Rev.  02/14) Subpoena to Produce Documents, Information, or Objects or to Permit Inspection of Premises in a Civil Action(Page 3)

Federal Rule of Civil Procedure 45 (c), (d), (e), and (g) (Effective 12/1/13)

(c) Place of Compliance.

  (1) For a Trial, Hearing, or Deposition. A subpoena may command a
person to attend a trial, hearing, or deposition only as follows:
    (A) within 100 miles of where the person resides, is employed, or
regularly transacts business in person; or
    (B) within the state where the person resides, is employed, or regularly
transacts business in person, if the person
        (i) is a party or a party’s officer; or
        (ii) is commanded to attend a trial and would not incur substantial
expense.

  (2) For Other Discovery. A subpoena may command:
    (A) production of documents, electronically stored information, or
tangible things at a place within 100 miles of where the person resides, is
employed, or regularly transacts business in person; and
    (B) inspection of premises at the premises to be inspected.

(d) Protecting a Person Subject to a Subpoena; Enforcement.

  (1) Avoiding Undue Burden or Expense; Sanctions. A party or attorney
responsible for issuing and serving a subpoena must take reasonable steps
to avoid imposing undue burden or expense on a person subject to the
subpoena. The court for the district where compliance is required must
enforce this duty and impose an appropriate sanction—which may include
lost earnings and reasonable attorney’s fees—on a party or attorney who
fails to comply.

  (2) Command to Produce Materials or Permit Inspection.
    (A) Appearance Not Required. A person commanded to produce
documents, electronically stored information, or tangible things, or to
permit the inspection of premises, need not appear in person at the place of
production or inspection unless also commanded to appear for a deposition,
hearing, or trial.
    (B) Objections. A person commanded to produce documents or tangible
things or to permit inspection may serve on the party or attorney designated
in the subpoena a written objection to inspecting, copying, testing, or
sampling any or all of the materials or to inspecting the premises—or to
producing electronically stored information in the form or forms requested.
The objection must be served before the earlier of the time specified for
compliance or 14 days after the subpoena is served. If an objection is made,
the following rules apply:
        (i) At any time, on notice to the commanded person, the serving party
may move the court for the district where compliance is required for an
order compelling production or inspection.
        (ii) These acts may be required only as directed in the order, and the
order must protect a person who is neither a party nor a party’s officer from
significant expense resulting from compliance.

  (3) Quashing or Modifying a Subpoena.
    (A) When Required. On timely motion, the court for the district where
compliance is required must quash or modify a subpoena that:
        (i) fails to allow a reasonable time to comply;
        (ii) requires a person to comply beyond the geographical limits
specified in Rule 45(c);
        (iii) requires disclosure of privileged or other protected matter, if no
exception or waiver applies; or
        (iv) subjects a person to undue burden.
   (B) When Permitted. To protect a person subject to or affected by a
subpoena, the court for the district where compliance is required may, on
motion, quash or modify the subpoena if it requires:

(i) disclosing a trade secret or other confidential research,
development, or commercial information; or

        (ii) disclosing an unretained expert’s opinion or information that does
not describe specific occurrences in dispute and results from the expert’s
study that was not requested by a party.
    (C) Specifying Conditions as an Alternative. In the circumstances
described in Rule 45(d)(3)(B), the court may, instead of quashing or
modifying a subpoena, order appearance or production under specified
conditions if the serving party:
        (i) shows a substantial need for the testimony or material that cannot be
otherwise met without undue hardship; and
        (ii) ensures that the subpoenaed person will be reasonably compensated.

(e) Duties in Responding to a Subpoena.

  (1) Producing Documents or Electronically Stored Information. These
procedures apply to producing documents or electronically stored
information:
    (A) Documents. A person responding to a subpoena to produce documents
must produce them as they are kept in the ordinary course of business or
must organize and label them to correspond to the categories in the demand.
    (B) Form for Producing Electronically Stored Information Not Specified.
If a subpoena does not specify a form for producing electronically stored
information, the person responding must produce it in a form or forms in
which it is ordinarily maintained or in a reasonably usable form or forms.
    (C) Electronically Stored Information Produced in Only One Form. The
person responding need not produce the same electronically stored
information in more than one form.
    (D) Inaccessible Electronically Stored Information. The person
responding need not provide discovery of electronically stored information
from sources that the person identifies as not reasonably accessible because
of undue burden or cost. On motion to compel discovery or for a protective
order, the person responding must show that the information is not
reasonably accessible because of undue burden or cost. If that showing is
made, the court may nonetheless order discovery from such sources if the
requesting party shows good cause, considering the limitations of Rule
26(b)(2)(C). The court may specify conditions for the discovery.

(2) Claiming Privilege or Protection.
  (A) Information Withheld. A person withholding subpoenaed information
under a claim that it is privileged or subject to protection as trial-preparation
material must:
      (i) expressly make the claim; and
      (ii) describe the nature of the withheld documents, communications, or
tangible things in a manner that, without revealing information itself
privileged or protected, will enable the parties to assess the claim.
  (B) Information Produced. If information produced in response to a
subpoena is subject to a claim of privilege or of protection as
trial-preparation material, the person making the claim may notify any party
that received the information of the claim and the basis for it. After being
notified, a party must promptly return, sequester, or destroy the specified
information and any copies it has; must not use or disclose the information
until the claim is resolved; must take reasonable steps to retrieve the
information if the party disclosed it before being notified; and may promptly
present the information under seal to the court for the district where
compliance is required for a determination of the claim. The person who
produced the information must preserve the information until the claim is
resolved.

(g) Contempt.
The court for the district where compliance is required—and also, after a
motion is transferred, the issuing court—may hold in contempt a person
who, having been served, fails without adequate excuse to obey the
subpoena or an order related to it.

For access to subpoena materials, see Fed. R. Civ. P. 45(a) Committee Note (2013).
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ATTACHMENT A 

Requests for Production to Darren Cox 

DEFINITIONS 

The following terms shall have the meanings set forth below.  Notwithstanding any 
definition set forth below, each word, term, or phrase used in these Requests is intended to have 
the broadest meaning permitted under the Federal Rules of Civil Procedure and the Local Rules 
of Procedure for the Southern District of West Virginia. 
 

1.  “Communication” has the full meaning ascribed to it by Local Rule of Civil Procedure 
26.2(c)(1), and means any transmission of information (whether formal or informal) by 
one or more Persons and/or between two or more Persons by means including, but not 
limited to, telephone conversations, letters, faxes, electronic mail, text messages, instant 
messages, other computer linkups, written memoranda, and face-to-face conversations. 

2. “Document” has the full meaning ascribed to it by Federal Rule of Civil Procedure 34(a) 
and Local Rule of Civil Procedure 26.2(c)(2), and means the complete original (or 
complete copy where the original is unavailable) and each non-identical copy (where 
different from the original because of notes made on the copy or otherwise) of any 
writing or record, including, but not limited to, all written, typewritten, handwritten, 
printed, or graphic matter of any kind or nature, however produced or reproduced, any 
form of collected data for use with electronic data processing equipment, and any 
mechanical or electronic visual or sound recordings or text messages in Your possession, 
custody, or control. “Documents” include, but are not limited to, books, papers, contracts, 
memoranda, invoices, correspondence, notes, studies, reports, manuals, photographs, 
drawings, charts, graphs, data compilations, other writings, microfilm, microfiche, audio 
recordings, video recordings, electronic mail, and any other information stored in 
electronic form, and each different version or copy of each Document, including, but not 
limited to, drafts. 

3. “Defendants” means all defendants named in City of Huntington v. AmerisourceBergen 
Drug Corp., et al., Civil Action No. 3:17-01362, and Cabell County Commission v. 
AmerisourceBergen Drug Corp., et al., Civil Action No. 3:17-01665, as of the date of 
this notice.     

4. “Prescription Opioids” means FDA-approved pain-reducing medications that consist of 
natural, synthetic, or semisynthetic chemicals that bind to opioid receptors in the brain or 
body to produce an analgesic effect, including but not limited to prescription medications 
containing hydrocodone, oxycodone, fentanyl, and hydromorphone, that may be obtained 
by patients in the state of West Virginia only through prescriptions filled by dispensers 
duly licensed and regulated. 

5. “Illicit Opioids” means substances comprised of or containing natural, synthetic, or 
semisynthetic chemicals that bind to opioid receptors in the brain or body that are not 
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approved by FDA, including but not limited to heroin, fentanyl, carfentanil, other 
fentanyl-type analogs, and counterfeit opioid medications.  

6. “ARCOS Data” means data reported by DEA Registrants pursuant to 21 U.S.C. § 827 
through the Automation of Reports and Consolidated Orders System. 

7. “Suspicious Order Report(s)” means a report filed by DEA Registrants pursuant to 
21 C.F.R. § 1301.74(b). 

INTRODUCTION 

Should You consider any of the Documents requested to be confidential such that they 
should not be generally disseminated to the public or released to the press, we ask that You 
designate them as such under the Protective Orders in the MDL (copies attached) and the parties 
will deal with them accordingly. 

All of the following requests are intended to encompass Documents maintained in 
electronic or paper form, and “correspondence” or “Communications” include emails, letters or 
other papers, and memoranda reflecting oral Communications. 

As these Documents will be shared with other counsel and parties, we ask that You 
produce copies of them in electronic or paper form. Please let Defendants know if there are 
charges or fees for searching or copying and, if so, also advise whether You will provide an 
invoice for the cost after production or if prepayment is required. 

Unless otherwise indicated, the Relevant Time Period applicable to these requests is 1996 
to the present.1 

DOCUMENTS TO BE PRODUCED  

1. All Documents concerning the meaning of the term “suspicious orders” in connection 
with orders for controlled substances, including but not limited to all Documents 
reflecting Your position, or the position of the Huntington Violent Crime & Drug Task 
Force, regarding the meaning of “suspicious orders.” 

2. All Documents describing, relating to, or reflecting efforts made by You, or by the 
Huntington Violent Crime & Drug Task Force, to access or utilize ARCOS Data, 
Suspicious Order Reports, and/or West Virginia Controlled Substance Automated 
Prescription Program data to combat the diversion or misuse of Prescription Opioids in 
the City of Huntington, Cabell County, or any town, village, or city within 
Cabell County. 

3. All Documents referring or relating to the unlawful use, misuse, abuse, sale, diversion, 
production, transportation, distribution, purchase, and/or trafficking of Prescription or 

                                                 
1 Should the Court issue a ruling establishing a different time period for discovery, Defendants will revise the 
Relevant Time Period accordingly. 
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Illicit Opioids within or into the City of Huntington, Cabell County, or any town, village, 
or city within Cabell County. 

4. All Documents discussing or identifying the source(s) of Illicit Opioids consumed in the 
City of Huntington, Cabell County, or any town, village, or city within Cabell County, 
including but not limited to all Documents identifying China, Mexico, or other actors as 
responsible for transporting Illicit Opioids. 

5. All Documents and data referring, tracking, or relating to any arrests, investigations, and 
indictments for crimes relating to the unlawful use, misuse, abuse, sale, diversion, 
production, transportation, distribution, purchase, and/or trafficking of Prescription or 
Illicit Opioids within or into the City of Huntington, Cabell County, or any town, village, 
or city within Cabell County. 

6. All Documents discussing, referring, or relating to Your efforts, or the efforts of the 
Huntington Violent Crime & Drug Task Force, to combat the unlawful use, misuse, 
abuse, sale, diversion, production, transportation, distribution, purchase, and/or 
trafficking of Prescription or Illicit Opioids within or into the City of Huntington, Cabell 
County, or any town, village, or city within Cabell County. 

7. All Documents and Communications identifying, discussing, or relating to the individuals 
or entities You suspect or know have unlawfully produced, transported, diverted, sold, 
and/or trafficked Prescription or Illicit Opioids within or into the City of Huntington, 
Cabell County, or any town, village, or city within Cabell County. 

8. All Documents referring or relating to Your efforts, or the efforts of the Huntington 
Violent Crime & Drug Task Force, to suspend, revoke, or seek the suspension or 
revocation of registrations or licenses of, or fine or otherwise sanction any distributors, 
doctors, pharmacies, pharmacists, healthcare providers or other persons or entities 
because of the alleged diversion or trafficking of Prescription Opioids within or into the 
City of Huntington, Cabell County, or any town, village, or city within Cabell County. 

9. All Documents discussing, referring, or relating to Your efforts, or the efforts of the 
Huntington Violent Crime & Drug Task Force, to facilitate intelligence sharing and 
promote coordinated strategies to combat the use, misuse, abuse, sale, diversion, 
production, transportation, distribution, purchase, and/or trafficking of Prescription or 
Illicit Opioids within or into the City of Huntington, Cabell County, or any town, village, 
or city within Cabell County. 

10. All Documents that state, discuss, reflect, or suggest recommendations for actions to be 
taken by You, the Huntington Violent Crime & Drug Task Force, or any federal, state, or 
local agency within the City of Huntington, Cabell County, or any town, village, or city 
within Cabell County, to combat the use, misuse, abuse, sale, diversion, production, 
transportation, distribution, purchase, and/or trafficking of Prescription or Illicit Opioids. 

11. All Documents concerning the structure and operation of the Huntington Violent Crime 
& Drug Task Force, including but not limited to organizational charts and all Documents 
discussing the operation of the Task Force’s initiatives and programs. 
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12. All Documents reflecting the finances of the Huntington Violent Crime & Drug Task 
Force, including but not limited to budgets, expense reports, and Documents concerning 
the Task Force’s funding. 

13. All Documents concerning and/or relating to the creation of the Huntington Violent 
Crime & Drug Task Force. 

14. All Documents concerning and/or relating to Your participation, or the participation of 
the Huntington Violent Crime & Drug Task Force, in the U.S. Department of Justice’s 
Appalachian Regional Prescription Opioid Strike Force, the U.S. Department of Justice’s 
Health Care Crimes Task Force, U.S. Department of Justice’s Prescription Interdiction & 
Litigation Task Force, the Central West Virginia Task Force, the West Virginia Mountain 
Region Drug Task Force, the Mon Valley Drug Task Force, the Mon Metro Drug & 
Violent Crime Task Force, the Mountain Lakes Drug and Violent Crime Unit, the 
Hancock/Brooke/Weirton Drug & Violent Crime Task Force, Ohio Valley Drug & 
Violent Crime Task Force, the Appalachia High Intensity Drug Trafficking Area, the 
National City-County Task Force on the Opioid Epidemic, or any other task force, 
organization, and/or committee with responsibilities relating to Prescription Opioids or 
Illicit Opioids in the State of West Virginia. 

15. All Documents and Communications referring or relating to any assistance, grants, 
subgrants, or funding that the Huntington Violent Crime & Drug Task Force provided to 
the City of Huntington, Cabell County, or any town, village, or city within 
Cabell County, to combat drug-related crime, respond to the opioid epidemic, or form a 
joint task force to combat the opioid epidemic. 

16. All Documents discussing, referring, or relating to any trainings provided by the 
Huntington Violent Crime & Drug Task Force. 

17. All Documents discussing, referring, or identifying all initiatives or programs developed 
by the Huntington Violent Crime & Drug Task Force to combat the unlawful prescribing, 
dispensing, use, misuse, abuse, sale, diversion, production, transportation, distribution, 
purchase, or trafficking of Prescription or Illicit Opioids within or into the City of 
Huntington, Cabell County, or any town, village, or city within Cabell County, including 
all Documents relevant to the Task Force’s decision to implement, continue, or 
discontinue any initiative or program. 

18. All Documents referring or relating to any Defendant, including but not limited to all 
Communications between You or the Huntington Violent Crime & Drug Task Force and 
any Defendant. 

19. All Documents and Communications between You, or the Huntington Violent Crime & 
Drug Task Force, and any federal, state, or local agency (including but not limited to the 
West Virginia Board of Pharmacy, the West Virginia Board of Medicine, the West 
Virginia Board of Osteopathic Medicine, the West Virginia Board of Dentistry, the West 
Virginia State Board of Examiners for Licensed Practical Nurses, the West Virginia State 
Board of Examiners for Registered Professional Nurses, the DEA, the Department of 
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Justice, the FBI, other federal, state, and local law enforcement entities), and the City of 
Huntington, Cabell County, or any town, village, or city within Cabell County regarding 
Illicit Opioids, Prescription Opioids, diversion, or the opioid epidemic.  Included within 
this response are all Documents and Communications regarding efforts to combat drug-
related crime, respond to the opioid epidemic, or form a joint task force to combat the 
opioid epidemic. 

20. All Communications between You, or the Huntington Violent Crime & Drug Task Force, 
and any person or entity that are responsive to any request above (No. 1 through 19), 
including but not limited to all Communications regarding Illicit Opioids, Prescription 
Opioids, diversion, and the opioid epidemic. 
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IN THE UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF OHIO 

EASTERN DIVISION 

IN RE:  NATIONAL PRESCRIPTION 
OPIATE LITIGATION

This document relates to:

All Cases

Case No.: 1:17-md-2804-DAP

Honorable Dan Aaron Polster

CASE MANAGEMENT ORDER NO. : PROTECTIVE ORDER 
I. Scope of Order

1. Disclosure and discovery activity in this proceeding may involve production

of confidential, proprietary, and/or private information for which special protection from 

public disclosure and from use for any purpose other than prosecuting this litigation would 

be warranted. Accordingly, the parties hereby stipulate to and petition the Court to enter 

the following Stipulated Protective Order (“Protective Order” or “Order”).  Unless otherwise 

noted, this Order is also subject to the Local Rules of this District and the Federal Rules of

Civil Procedure on matters of procedure and calculation of time periods. Unless otherwise 

stated, all periods of time provided for in this Order are calculated as calendar days 

2. This Protective Order shall govern all hard copy and electronic materials,

the information contained therein, and all other information produced or disclosed during 

this proceeding, captioned as In re: National Prescription Opiate Litigation (MDL No. 

2804), Case No. 1:17-CV-2804, which includes any related actions that have been or will 

be originally filed in this Court, transferred to this Court, or removed to this Court and 

assigned there (“the Litigation”).  All materials produced or adduced in the course of 

   2
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discovery, including all copies, excerpts, summaries, or compilations thereof, whether 

revealed in a document, deposition, other testimony, discovery response or otherwise, by 

any Party to this Litigation (the “Producing Party”) to any other party or parties (the 

“Receiving Party”). This Protective Order is binding upon all the Parties to this Litigation, 

including their respective corporate parents, subsidiaries and affiliates and their respective 

attorneys, principals, agents, experts, consultants, representatives, directors, officers, and 

employees, and others as set forth in this Protective Order. 

3. Third parties who so elect may avail themselves of, and agree to be bound 

by, the terms and conditions of this Protective Order and thereby become a Producing 

Party for purposes of this Protective Order. 

4. The entry of this Protective Order does not preclude any party from 

seeking a further order of this Court pursuant to Federal Rule of Civil Procedure 26(c). 

5. Nothing herein shall be construed to affect in any manner the 

admissibility at trial or any other court proceeding of any document, testimony, or other 

evidence. 

6. This Protective Order does not confer blanket protection on all 

disclosures or responses to discovery and the protection it affords extends only to the 

specific information or items that are entitled to protection under the applicable legal 

principles for treatment as confidential. 

II. Definitions 
 
7. Party. “Party” means any of the parties in this Litigation at the time this 

Protective Order is entered, including officers and directors of such parties. If additional 

parties are added other than parents, subsidiaries or affiliates of current parties to this 

Litigation, then their ability to receive Confidential Information and/or Highly Confidential 
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Information as set forth in this Protective Order will be subject to them being bound, by 

agreement or Court Order, to this Protective Order.  

8. Discovery Material. “Discovery Material” means any information, document, 

or tangible thing, response to discovery requests, deposition testimony or transcript, and 

any other similar materials, or portions thereof. To the extent that matter stored or

recorded in the form of electronic or magnetic media (including information, files, 

databases, or programs stored on any digital or analog machine-readable device, 

computers, Internet sites, discs, networks, or tapes) (“Computerized Material”) is produced 

by any Party in such form, the Producing Party may designate such matters as confidential 

by a designation of “CONFIDENTIAL” or “HIGHLY CONFIDENTIAL” on the media. 

Whenever any Party to whom Computerized Material designated as CONFIDENTIAL or 

HIGHLY CONFIDENTIAL is produced reduces such material to hardcopy form, that Party 

shall mark the hardcopy form with the corresponding “CONFIDENTIAL” or “HIGHLY 

CONFIDENTIAL” designation.

9. Competitor. Competitor means any company or individual, other than the 

Designating Party, engaged in the design; development; manufacture; regulatory review 

process; dispensing; marketing; distribution; creation, prosecution, pursuit, or other 

development of an interest in protecting intellectual property; and/or licensing of any 

product or services involving opioids; provided, however, that this section shall not be 

construed as limiting the disclosure of Discovery Material to an Expert in this Litigation, so 

long as the notice required under Paragraph 38 is provided to the Designating Party prior 

to any such disclosure where required, and so long as no Discovery Material produced by 

one Defendant is shown to any current employee or consultant of a different Defendant, 

Case: 1:17-md-02804-DAP  Doc #: 441  Filed:  05/15/18  3 of 38.  PageID #: 5801Case 3:17-cv-01362   Document 469-1   Filed 05/27/20   Page 22 of 75 PageID #: 9849



4

except as provided in Paragraphs 33 or 34. 

10. Confidential Information. “Confidential Information” is defined herein as

information that the Producing Party in good faith believes would be entitled to protection 

on a motion for a protective order pursuant to Fed. R. Civ. P. 26(c) on the basis that it 

constitutes, reflects, discloses, or contains information protected from disclosure by statute 

or that should be protected from disclosure as confidential personal information, medical 

or psychiatric information, personnel records, Confidential Protected Health Information, 

protected law enforcement materials (including investigative files, overdose records, 

narcane, coroner’s records, court records, and prosecution files), research, technical, 

commercial or financial information that the Designating Party has maintained as 

confidential, or such other proprietary or sensitive business and commercial information 

that is not publicly available. Public records and other information or documents that are 

publicly available may not be designated as Confidential Information.  In designating 

discovery materials as Confidential Information, the Producing Party shall do so in good 

faith consistent with the provisions of this Protective Order and rulings of the Court. 

Nothing herein shall be construed to allow for global designations of all documents as 

“Confidential.”

11. Highly Confidential Information. “Highly Confidential Information” is defined

herein as information which, if disclosed, disseminated, or used by or to a Competitor of 

the Producing Party or any other person not enumerated in Paragraphs 32 and 33, could 

reasonably result in possible antitrust violations or commercial, financial, or business 

harm.  In designating discovery materials as Highly Confidential Information, the 

Producing Party shall do so in good faith consistent with the provisions of this Protective 
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Order and rulings of the Court.  Nothing herein shall be construed to allow for global 

designations of all documents as “Highly Confidential.” 

12. Manufacturer Defendant: Manufacturer Defendant means any Defendant in 

this litigation that manufactures any Opioid Product for sale or distribution in the United 

States. 

13. Distributor Defendant:  Distributor Defendant means any Defendant in this 

litigation that distributes any Opioid Product in the United States other than a product they 

manufacture or license for manufacture. 

14. Retail Defendant:  Retail Defendant means any Defendant in this litigation 

that sells or distributes any Opioid Product directly to consumers in the United States. 

15. Receiving Party. “Receiving Party” means a Party to this Litigation, and all 

employees, agents, and directors (other than Counsel) of the Party that receives 

Discovery Material from a Producing Party. 

16. Producing Party. “Producing Party” means a Party to this Litigation, and all 

directors, employees, and agents (other than Counsel) of the Party or any third party that 

produces or otherwise makes available Discovery Material to a Receiving Party, subject to 

paragraph 3. 

17. Protected Material. “Protected Material” means any Discovery Material, and 

any copies, abstracts, summaries, or information derived from such Discovery Material, 

and any notes or other records regarding the contents of such Discovery Material, that is 

designated as “Confidential” or “Highly Confidential” in accordance with this Protective 

Order. 

18. Outside Counsel. “Outside Counsel” means any law firm or attorney who 
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represents any Party for purposes of this litigation. 

19. In-House Counsel. “In-House Counsel” means attorney employees of any 

Party. 

20. Counsel. “Counsel,” without another qualifier, means Outside Counsel and 

In- House Counsel. 

21. Independent Expert. “Independent Expert” means an expert and/or 

independent consultant formally retained, and/or employed to advise or to assist Counsel 

in the preparation and/or trial of this Litigation, and their staff who are not employed by a 

Party to whom it is reasonably necessary to disclose Confidential Information or Highly 

Confidential Information for the purpose of this Litigation. 

22. This Litigation. “This Litigation” means all actions in MDL No. 2804, In re: 

National Prescription Opiate Litigation or hereafter subject to transfer to MDL No. 2804. 

III.   Designation and Redaction of Confidential Information 
 
23. For each document produced by the Producing Party that contains or 

constitutes Confidential Information or Highly Confidential Information pursuant to this 

Protective Order, each page shall be marked “CONFIDENTIAL—SUBJECT TO 

PROTECTIVE ORDER”, or “HIGHLY CONFIDENTIAL—SUBJECT TO PROTECTIVE 

ORDER” or comparable notices.  

24. Specific discovery responses produced by the Producing Party shall, if 

appropriate, be designated as Confidential Information or Highly Confidential Information 

by marking the pages of the document that contain such information with the notation 

“CONFIDENTIAL—SUBJECT TO PROTECTIVE ORDER”, or “HIGHLY 

CONFIDENTIAL—SUBJECT TO PROTECTIVE ORDER” or comparable notices. 
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25. Information disclosed through testimony at a deposition taken in connection 

with this Litigation may be designated as Confidential Information or Highly Confidential 

Information by designating the portions of the transcript in a letter to be served on the 

court reporter and opposing counsel within thirty (30) calendar days of the Producing 

Party’s receipt of the certified transcript of a deposition. The court reporter will indicate the 

portions designated as Confidential or Highly Confidential and segregate them as 

appropriate.  Designations of transcripts will apply to audio, video, or other recordings of 

the testimony. The court reporter shall clearly mark any transcript released prior to the 

expiration of the 30-day period as “HIGHLY CONFIDENTIAL—SUBJECT TO FURTHER 

CONFIDENTIALITY REVIEW.” Such transcripts will be treated as Highly Confidential 

Information until the expiration of the 30-day period. If the Producing Party does not serve 

a designation letter within the 30-day period, then the entire transcript will be deemed 

not to contain Confidential Information or Highly Confidential Information and the 

“HIGHLY CONFIDENTIAL—SUBJECT TO FURTHER CONFIDENTIALITY REVIEW” 

legend shall be removed. 

26. In accordance with this Protective Order, only the persons identified under 

Paragraphs 33 and 34, below, along with the witness and the witness’s counsel may be 

present if any questions regarding Confidential Information or Highly Confidential are 

asked.  This paragraph shall not be deemed to authorize disclosure of any document or 

information to any person to whom disclosure is prohibited under this Protective Order. 

27. A Party in this Litigation may designate as “CONFIDENTIAL” or “HIGHLY 

CONFIDENTIAL” any document, material, or other information produced by, or testimony 

given by, any other person or entity that the designating Party reasonably believes 
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qualifies as the designating Party’s Confidential Information or Highly Confidential 

Information pursuant to this Protective Order. The Party claiming confidentiality shall 

designate the information as such within thirty (30) days of its receipt of such information. 

Any Party receiving information from a third party shall treat such information as Highly 

Confidential during this thirty (30) day period while all Parties have an opportunity to 

review the information and determine whether it should be designated as confidential. Any 

Party designating third party information as Confidential Information or Highly Confidential 

Information shall have the same rights as a Producing Party under this Protective Order 

with respect to such information. 

28. This Protective Order shall not be construed to protect from production or to

permit the “Confidential Information” or “Highly Confidential Information” designation of any 

document that (a) the party has not made reasonable efforts to keep confidential, or (b) is 

at the time of production or disclosure, or subsequently becomes, through no wrongful act 

on the part of the Receiving Party or the individual or individuals who caused the 

information to become public, generally available to the public through publication or 

otherwise. 

29. In order to protect against unauthorized disclosure of Confidential

Information and Highly Confidential Information, a Producing Party may redact certain 

Confidential or Highly Information from produced documents, materials or other things.

The basis for any such redaction shall be stated in the Redaction field of the metadata 

produced pursuant to the Document Production Protocol or, in the event that such 

metadata is not technologically feasible, a log of the redactions. Specifically, the 

Producing Party may redact: 
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 (i) Personal Identifying Information.  The names, home addresses, personal 

email addresses, home telephone numbers, Social Security or tax identification numbers, 

and other private information protected by law of (a) current and former employees (other 

than employees’ names and business contact information) and (b) individuals in clinical 

studies or adverse event reports whose identity is protected by law.   

  (ii) Privileged Information.  Information protected from disclosure by the 

attorney-client privilege, work product doctrine, or other such legal privilege protecting 

information from discovery in this Litigation.  The obligation to provide, and form of, privilege 

logs will be addressed by separate Order. 

  (iii)  Third Party Confidential Information.  If agreed to by the Parties or 

ordered by the Court under Paragraph 78, information that is protected pursuant to 

confidentiality agreements between Designating Parties and third parties, as long as the 

agreements require Designating Parties to redact such information in order to produce such 

documents in litigation.      

30. To the extent any document, materials, or other things produced contain 

segregated, non-responsive Confidential or Highly Confidential Information concerning a 

Producing Party’s non-opioid products (or, in the case of Plaintiffs, concerning programs, 

services, or agencies not at issue in this litigation), the Producing Party may redact that 

segregated, non-responsive, Confidential or Highly Confidential information except (a) that 

if a Producing Party’s non-opioid product is mentioned in direct comparison to the 

Producing Party’s opioid product, then the name and information about that product may 

not be redacted or (b) if the redaction of the name and information about the Producing 

Party’s non-opioid product(s) would render the information pertaining to Producing Party’s 

opioid product meaningless or would remove the context of the information about 
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Producing Party’s opioid product, the name and information about the other product may 

not be redacted. Nothing in this paragraph shall restrict Plaintiffs’ right and ability to 

request information about such other products nor restrict Defendants’ right to object to or 

otherwise seek protection from the Court concerning any such request. 

31. Pursuant to 21 C.F.R. §§ 314.430(e) & (f) and 20.63(f), the names of any 

person or persons reporting adverse experiences of patients and the names of any 

patients who were reported as experiencing adverse events that are not redacted shall be 

treated as confidential, regardless of whether the document containing such names is 

designated as CONFIDENTIAL INFORMATION. No such person shall be contacted, either 

directly or indirectly, based on the information so disclosed without the express written 

permission of the Producing Party. 

IV. Access to Confidential and Highly Confidential Information 
 
32. General.  The Receiving Party and counsel for the Receiving Party shall not 

disclose or permit the disclosure of any Confidential or Highly Confidential Information to 

any third person or entity except as set forth in Paragraphs 33 and 34.  

33. In the absence of written permission from the Producing Party or an order of 

the Court, any Confidential Information produced in accordance with the provisions of this 

Protective Order shall be used solely for purposes of this Litigation (except as provided by 

Paragraph 33.l) and its contents shall not be disclosed to any person unless that person 

falls within at least one of the following categories: 

a. Outside Counsel and In-House Counsel, and the attorneys, paralegals, 

stenographic, and clerical staff employed by such counsel; 

b. Vendor agents retained by the parties or counsel for the parties, provided 
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that the vendor agrees to be bound by this Protective Order and completes 

the certification contained in Exhibit A, Acknowledgment and Agreement to 

Be Bound; 

c. Individual Parties; 

d. Present or former officers, directors, and employees of a Party, provided that 

former officers, directors, or employees of the Designating Party may be 

shown documents prepared after the date of his or her departure only to the 

extent counsel for the Receiving Party determines in good faith that the 

employee’s assistance is reasonably necessary to the conduct of this 

Litigation and provided that such persons have completed the certification 

contained in Exhibit A, Acknowledgment and Agreement to Be Bound.  

Nothing in this paragraph shall be deemed to permit the showing of one 

defendant’s Confidential Information to an officer, director, or employee of 

another defendant, except to the extent otherwise authorized by this Order; 

e. Stenographic employees and court reporters recording or transcribing 

testimony in this Litigation; 

f. The Court, any Special Master appointed by the Court, and any members of 

their staffs to whom it is necessary to disclose the information; 

g. Formally retained independent experts and/or consultants, provided that the 

recipient agrees to be bound by this Protective Order and completes the 

certification contained in Exhibit A, Acknowledgment and Agreement to Be 

Bound;  

h. Any individual(s) who authored, prepared, or previously reviewed or received 

the information; 
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i. To the extent contemplated by Case Management Order One, dated April 

11, 2018 (Dkt. No. 232), those liability insurance companies from which any 

Defendant has sought or may seek insurance coverage to (i) provide or 

reimburse for the defense of the Litigation and/or (ii) satisfy all or part of any 

liability in the Litigation. 

j. State or federal law enforcement agencies, but only after such persons have 

completed the certification contained in Exhibit A, Acknowledgment and 

Agreement to Be Bound. Disclosure pursuant to this subparagraph will be 

made only after the Designating Party has been given ten (10) days’ notice 

of the Receiving Party’s intent to disclose, and a description of the materials 

the Receiving Party intends to disclose. If the Designating Party objects to 

disclosure, the Designating Party may request a meet and confer and may 

seek a protective order from the Court. 

k. Plaintiff’s counsel of record to any Plaintiff with a case pending in MDL 2804 

shall be permitted to receive the Confidential Information of any Producing 

Party regardless of whether that attorney is counsel of record in any 

individual action against the Producing Party and there shall be no need for 

such counsel to execute such acknowledgement because such counsel is 

bound by the terms of this Protective Order; 

l. Counsel for claimants in litigation pending outside this Litigation and arising 

from one or more Defendants’ manufacture, marketing, sale, or distribution 

of opioid products for use in this or such other action in which the Producing 

Party is a Defendant in that litigation, provided that the proposed recipient 

agrees to be bound by this Protective Order and completed the certification 
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contained in Exhibit A, Acknowledgment and Agreement to Be Bound.  

Plaintiffs’ Liaison Counsel shall disclose to all Defendants at the end of each 

month a cumulative list providing the identity of the counsel who have 

executed such acknowledgements and will receive Confidential and Highly 

Confidential Information pursuant to this Order and a list of the case 

name(s), number(s), and jurisdiction(s) in which that counsel represents 

other claimants.  Neither the receipt of information pursuant to this 

paragraph nor the provision of the certification shall in any way be deemed a 

submission, by the claimant represented by counsel in such outside 

litigation, to the jurisdiction of this Court or any other federal court or a 

waiver of any jurisdictional arguments available to such claimant, provided, 

however, that any such recipient of documents or information produced 

under this Order shall submit to the jurisdiction of this Court for any 

violations of this Order.; or 

m. Witnesses during deposition, who may be shown, but shall not be permitted 

to retain, Confidential Information; provided, however, that, unless otherwise 

agreed by the relevant Parties or ordered by the Court, no Confidential 

Information of one defendant may be shown to any witness who is a current 

employee of another defendant who is not otherwise authorized to receive 

the information under this Order.   

34. In the absence of written permission from the Producing Party or an order of 

the Court, any Highly Confidential Information produced in accordance with the provisions 

of this Protective Order shall be used solely for purposes of this Litigation (except as 

provided by Paragraph 34.j) and its contents shall not be disclosed to any person unless 
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that person falls within at least one of the following categories: 

a. Outside Counsel and In-House Counsel of any Plaintiff, and the attorneys,

paralegals, stenographic, and clerical staff employed by such counsel.

Information designated as Highly Confidential by any Defendant may be

disclosed to one In-House counsel of another Defendant, provided that the

In-House counsel (i) has regular involvement in the Litigation, (ii) disclosure

to the individual is reasonably necessary to this Litigation, and (iii) the

individual completes the certification contained in Exhibit A,

Acknowledgment and Agreement to Be Bound.  Except as otherwise

provided in this Order or any other Order in this Litigation, no other

Employees of a Defendant may receive the Highly Confidential information

of another.  Any information designated as Highly Confidential shall be

disclosed to an In-House Counsel for any Plaintiff only to the extent Outside

Counsel for that Plaintiff determines in good faith that disclosure to the In-

House Counsel is reasonably necessary to the Litigation;

b. Vendor agents retained by the parties or counsel for the parties, provided

that the vendor agrees to be bound by this Protective Order and completes

the certification contained in Exhibit A, Acknowledgment and Agreement to

Be Bound;;

c. Individual Parties that have produced the designated information;

d. Stenographic employees and court reporters recording or transcribing

testimony in this Litigation;

e. The Court, any Special Master appointed by the Court, and any members of

their staffs to whom it is necessary to disclose the information;
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f. Formally retained independent experts and/or consultants, provided that the 

recipient agrees to be bound by this Protective Order and completes the 

certification contained in Exhibit A, Acknowledgment and Agreement to Be 

Bound;  

g. Any individual(s) who authored, prepared or previously reviewed or received 

the information; 

h. State or federal law enforcement agencies, but only after such persons have 

completed the certification contained in Exhibit A, Acknowledgment and 

Agreement to Be Bound. Disclosure pursuant to this subparagraph will be 

made only after the Designating Party has been given ten (10) days’ notice 

of the Receiving Party’s intent to disclose, and a description of the materials 

the Receiving Party intends to disclose. If the Designating Party objects to 

disclosure, the Designating Party may request a meet and confer and may 

seek a protective order from the Court. 

i. Plaintiff’s counsel of record to any Plaintiff with a case pending in MDL 2804 

shall be permitted to receive the Confidential Information of any Producing 

Party regardless of whether that attorney is counsel of record in any 

individual action against the Producing Party and there shall be no need for 

such counsel to execute such acknowledgement because such counsel is 

bound by the terms of this Protective Order;  

j.  Counsel for claimants litigation pending outside this Litigation and arising 

from one or more Defendants’ manufacture, marketing, sale, or distribution 

of opioid products for use in this or such other action in which the Producing 

Party is a Defendant in that litigation, provided that the proposed recipient 
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agrees to be bound by this Protective Order and completes the certification 

contained in Exhibit A, Acknowledgment and Agreement to Be Bound.  

Plaintiffs’ Liaison Counsel shall disclose to all Defendants at the end of each 

month a cumulative list providing the identity of the counsel who have 

executed such acknowledgements and will receive Confidential and Highly 

Confidential Information pursuant to this Order and a list of the case 

name(s), number(s), and jurisdiction(s) in which that counsel represents 

other claimants.  Neither the receipt of information pursuant to this 

paragraph nor the provision of the certification shall in any way be deemed a 

submission, by the claimant represented by counsel in such outside 

litigation, to the jurisdiction of this Court or any other federal court or a 

waiver of any jurisdictional arguments available to such claimant; or  

k. Witnesses during deposition, who may be shown, but shall not be permitted 

to retain, Highly Confidential Information; provided, however, that, unless 

otherwise agreed by the relevant Parties or ordered by the Court, no Highly 

Confidential Information of one defendant may be shown to any witness who 

is a current employee of another defendant who is not otherwise authorized 

to receive the information under this Order.   

35. With respect to documents produced to Plaintiffs, documents designated as 

“HIGHLY CONFIDENTIAL” will be treated in the same manner as documents 

designated “CONFIDENTIAL,” except that Plaintiffs may not disclose Highly Confidential 

Information to In-House Counsel (or current employees) of any Competitor of the 

Producing Party, except as otherwise provided in this Order or any other Order in this 

Litigation.   

Case: 1:17-md-02804-DAP  Doc #: 441  Filed:  05/15/18  16 of 38.  PageID #: 5814Case 3:17-cv-01362   Document 469-1   Filed 05/27/20   Page 35 of 75 PageID #: 9862



 
 

17 
 

36. In the event that In-House Counsel (or current employees) of any Competitor 

of the Producing Party is present at the deposition of an employee or former employee of 

the Producing Party, prior to a document designated as Highly Confidential being used in 

the examination, such In-House Counsel (current employees) of any Competitor of the 

Producing Party shall excuse himself or herself from the deposition room without delaying 

or disrupting the deposition.  

V. Confidentiality Acknowledgment 
 
37. Each person required under this Order to complete the certification 

contained in Exhibit A, Acknowledgment and Agreement to Be Bound, shall be provided 

with a copy of this Protective Order, which he or she shall read, and, upon reading this 

Protective Order, shall sign an Acknowledgment, in the form annexed hereto as Exhibit A, 

acknowledging that he or she has read this Protective Order and shall abide by its terms. 

These Acknowledgments are strictly confidential.  Unless otherwise provided in this Order, 

Counsel for each Party shall maintain the Acknowledgments without giving copies to the 

other side. The Parties expressly agree, and it is hereby ordered that, except in the event 

of a violation of this Protective Order, there will be no attempt to seek copies of the 

Acknowledgments or to determine the identities of persons signing them. If the Court finds 

that any disclosure is necessary to investigate a violation of this Protective Order, such 

disclosure will be pursuant to separate court order. Persons who come into contact with 

Confidential Information or Highly Confidential Information for clerical or administrative 

purposes, and who do not retain copies or extracts thereof, are not required to execute 

Acknowledgements, but must comply with the terms of this Protective Order.  
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VI. Litigation Experts and Consultants. 
 
38. Formally Retained Independent Experts and Consultants.  Subject to the 

provisions of this Protective Order, all Confidential Information or Highly Confidential 

Information may be disclosed to any formally retained independent expert or consultant 

who has agreed in writing pursuant to Paragraph 37 or on the record of a deposition to be 

bound by this Protective Order.  The party retaining an independent expert or consultant 

shall use diligent efforts to determine if the independent expert or consultant is currently 

working with or for a Competitor of a Producing Party in connection with a Competitor’s 

opioid product.  Prior to the initial disclosure of any information designated as Confidential 

Information or Highly Confidential Information to an expert or consultant who is currently 

working with or for a Competitor of the Producing Party in connection with a Competitor’s 

opioid product, the party wishing to make such a disclosure (“Notifying Party”) shall 

provide to counsel for the Producing Party in writing, which may include by e- mail, a 

statement that such disclosure will be made, identifying the general subject matter 

category of the Discovery Material to be disclosed, providing the nature of the affiliation 

with the Competitor entity and name of the Competitor entity, and stating the general 

purpose of such disclosure; the specific name of the formally retained independent expert 

or consultant need not be provided.  The Producing Party shall have seven (7) days from 

its receipt of the notice to deliver to the Notifying Party its good faith written objections (if 

any), which may include e-mail, to such disclosure to the expert or consultant.  

39. Absent timely objection, the expert or consultant shall be allowed to receive 

Confidential and Highly Confidential Information pursuant to the terms of this Protective 

Order. Upon and pending resolution of a timely objection, disclosure to the expert or 
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consultant shall not be made. If the Notifying Party desires to challenge to the Producing 

Party’s written objection to the expert or consultant, the Notifying Party shall so inform the 

Producing Party in writing, within ten (10) days of receipt of the Producing Party’s written 

objection, of its reasons for challenging the objection. The expert or consultant shall then 

be allowed to receive Confidential and Highly Confidential Information pursuant to the 

terms of this Protective Order after seven (7) days from receipt of the Producing Party’s 

timely challenge to the written objection to the expert or consultant, unless within that 

seven day period, the Producing Party seeks relief from the Court pursuant to the 

procedures for discovery disputes set forth in Section 9(o) of Case Management Order 

One, or the Parties stipulate to an agreement. Once a motion is filed, disclosure shall not 

occur until the issue is decided by the Court and, if the motion is denied, the appeal period 

from the Court order denying the motion has expired. In making such motion, it shall be 

the Producing Party’s burden to demonstrate good cause for preventing such disclosure.  

VII.  Protection and Use of Confidential and Highly Confidential Information 
 
40. Persons receiving or having knowledge of Confidential Information or Highly 

Confidential Information by virtue of their participation in this proceeding, or by virtue of 

obtaining any documents or other Protected Material produced or disclosed pursuant to 

this Protective Order, shall use that Confidential Information or Highly Confidential 

Information only as permitted by this Protective Order. Counsel shall take reasonable 

steps to assure the security of any Confidential Information or Highly Confidential 

Information and will limit access to such material to those persons authorized by this 

Protective Order.  

41. Nothing herein shall restrict a person qualified to receive Confidential 
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Information and Highly Confidential Information pursuant to this Protective Order from 

making working copies, abstracts, digests and analyses of such information for use in 

connection with this Litigation and such working copies, abstracts, digests and analyses 

shall be deemed to have the same level of protection under the terms of this Protective 

Order. Further, nothing herein shall restrict a qualified recipient from converting or 

translating such information into machine-readable form for incorporation in a data 

retrieval system used in connection with this Litigation, provided that access to such 

information, in whatever form stored or reproduced, shall be deemed to have the same 

level of protection under the terms of this Protective Order. 

42. All persons qualified to receive Confidential Information and Highly 

Confidential Information pursuant to this Protective Order shall at all times keep all 

notes, abstractions, or other work product derived from or containing Confidential 

Information or Highly Confidential Information in a manner to protect it from disclosure not 

in accordance with this Protective Order, and shall be obligated to maintain the 

confidentiality of such work product and shall not disclose or reveal the contents of said 

notes, abstractions or other work product after the documents, materials, or other thing, or 

portions thereof (and the information contained therein) are returned and surrendered 

pursuant to Paragraph 46. Nothing in this Protective Order requires the Receiving Party’s 

Counsel to disclose work product at the conclusion of the case. 

43. Notwithstanding any other provisions hereof, nothing herein shall restrict 

any Party’s Counsel from rendering advice to that Counsel’s clients with respect to this 

proceeding or a related action in which the Receiving Party is permitted by this Protective 

Order to use Confidential Information or Highly Confidential Information and, in the course 

thereof, relying upon such information, provided that in rendering such advice, Counsel 
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shall not disclose any other Party’s Confidential Information or Highly Confidential 

Information other than in a manner provided for in this Protective Order. 

44. Nothing contained in this Protective Order shall prejudice in any way the 

rights of any Party to object to the relevancy, authenticity, or admissibility into evidence of 

any document or other information subject to this Protective Order, or otherwise constitute 

or operate as an admission by any Party that any particular document or other information 

is or is not relevant, authentic, or admissible into evidence at any deposition, at trial, or in 

a hearing 

45. Nothing contained in this Protective Order shall preclude any Party from 

using its own Confidential Information or Highly Confidential Information in any manner it 

sees fit, without prior consent of any Party or the Court. 

46. To the extent that a Producing Party uses or discloses to a third party its 

designated confidential information in a manner that causes the information to lose its 

confidential status, the Receiving Party is entitled to notice of the Producing Party’s use of 

the confidential information in such a manner that the information has lost its 

confidentiality, and the Receiving Party may also use the information in the same manner 

as the Producing Party. 

47. If a Receiving Party learns of any unauthorized disclosure of Confidential 

Information or Highly Confidential Information, it shall immediately (a) inform the 

Producing Party in writing of all pertinent facts relating to such disclosure; (b) make its 

best effort to retrieve all copies of the Confidential Information or Highly Confidential 

Information; (c) inform the person or persons to whom unauthorized disclosures were 

made of all the terms of this Protective Order; and (d) request such person or persons 

execute the Acknowledgment that is attached hereto as Exhibit A. 
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48. Unless otherwise agreed or ordered, this Protective Order shall remain in 

force after dismissal or entry of final judgment not subject to further appeal of this 

Litigation. 

49. Within ninety (90) days after dismissal or entry of final judgment not 

subject to further appeal of this Litigation, or such other time as the Producing Party may 

agree in writing, the Receiving Party shall return all Confidential Information and Highly 

Confidential Information under this Protective Order unless: (1) the document has been 

offered into evidence or filed without restriction as to disclosure; (2) the Parties agree to 

destruction to the extent practicable in lieu of return;1 or (3) as to documents bearing the 

notations, summations, or other mental impressions of the Receiving Party, that Party 

elects to destroy the documents and certifies to the producing party that it has done so. 

50. Notwithstanding the above requirements to return or destroy documents, 

Plaintiffs’ outside counsel and Defendants’ outside counsel may retain (1) any materials 

required to be retained by law or ethical rules, (2) one copy of their work file and work 

product, and (3) one complete set of all documents filed with the Court including those 

filed under seal, deposition and trial transcripts, and deposition and trial exhibits. Any 

retained Confidential or Highly Confidential Discovery Material shall continue to be 

protected under this Protective Order. An attorney may use his or her work product in 

subsequent litigation, provided that the attorney’s use does not disclose or use 

Confidential Information or Highly Confidential Information. 

                                                      
1 The parties may choose to agree that the Receiving Party shall destroy documents containing 
Confidential Information or Highly Confidential Information and certify the fact of 
destruction, and that the Receiving Party shall not be required to locate, isola te and return e-
mails (including attachments to e-mails) that may include Confidential Information or Highly 
Confidential Information, or Confidential Information or Highly Confidential Information contained 
in deposition transcripts or drafts or final expert reports. 
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VIII. Changes in Designation of Information 
 
51. If a Party through inadvertence produces any Confidential Information or 

Highly Confidential Information without labeling or marking or otherwise designating it as 

such in accordance with the provisions of this Protective Order, the Producing Party may 

give written notice to the Receiving Party that the document or thing produced is deemed 

“CONFIDENTIAL” or “HIGHLY CONFIDENTIAL” and should be treated as such in 

accordance with the provisions of this Protective Order, and provide replacement media, 

images, and any associated production information to conform the document to the 

appropriate designation and facilitate use of the revised designation in the production. The 

Receiving Party must treat such documents and things with the noticed level of protection 

from the date such notice is received. Disclosure, prior to the receipt of such notice of 

such information, to persons not authorized to receive such information shall not be 

deemed a violation of this Protective Order. Any Producing Party may designate as 

“CONFIDENTIAL” or “HIGHLY CONFIDENTIAL” or withdraw a “CONFIDENTIAL” or 

“HIGHLY CONFIDENTIAL” designation from any material that it has produced consistent 

with this Protective Order, provided, however, that such redesignation shall be effective 

only as of the date of such redesignation. Such redesignation shall be accomplished by 

notifying Counsel for each Party in writing of such redesignation and providing 

replacement images bearing the appropriate description, along with the replacement 

media, images, and associated production information referenced above. Upon receipt of 

any redesignation and replacement image that designates material as “CONFIDENTIAL” 

or “HIGHLY CONFIDENTIAL”, the Receiving Party shall (i) treat such material in 

accordance with this Protective Order; (ii) take reasonable steps to notify any persons 

known to have possession of any such material of such redesignation under this 
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Protective Order; and (iii) promptly endeavor to procure all copies of such material from 

any persons known to have possession of such material who are not entitled to receipt 

under this Protective Order. It is understood that the Receiving Party’s good faith efforts to 

procure all copies may not result in the actual return of all copies of such materials. 

52. A Receiving Party does not waive its right to challenge a confidentiality 

designation by electing not to mount a challenge promptly after the original designation is 

disclosed. If the Receiving Party believes that portion(s) of a document are not properly 

designated as Confidential Information or Highly Confidential Information, the Receiving 

Party will identify the specific information that it believes is improperly designated and 

notify the Producing Party, in writing or voice-to-voice dialogue, of its good faith belief that 

the confidentiality designation was not proper and must give the Producing Party an 

opportunity to review the designated material, to reconsider the circumstances, and, if no 

change in designation is offered, to explain, in writing within seven (7) days, the basis of 

the chosen designation.  If a Receiving Party elects to press a challenge to a 

confidentiality designation after considering the justification offered by the Producing 

Party, it shall notify the Producing Party and the Receiving Party shall have seven (7) days 

from such notification to challenge the designation by commencing a discovery dispute 

under the procedures set forth in Section 9(o) of Case Management Order One. The 

ultimate burden of persuasion in any such challenge proceeding shall be on the Producing 

Party as if the Producing Party were seeking a Protective Order pursuant to Fed. R. Civ. 

P. 26(c) in the first instance. Until the Court rules on the challenge, all Parties shall 

continue to afford the material in question the level of protection to which it is entitled 

under the Producing Party’s designation.  In the even that a designation is changed by the 

Producing Party or by Court Order, the Producing Party shall provide replacement media, 
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images, and associated production information as provided above.   

IX. Inadvertent Production of Documents 
 
53. Non-Waiver of Privilege.  The parties agree that they do not intend to 

disclose information subject to a claim of attorney-client privilege, attorney work product 

protection, common-interest privilege, or any other privilege, immunity or protection from 

production or disclosure (“Privileged Information”). If, nevertheless, a Producing Party 

discloses Privileged Information, such disclosure (as distinct from use) shall be deemed 

inadvertent without need of further showing under Federal Rule of Evidence 502(b) and 

shall not constitute or be deemed a waiver or forfeiture of the privilege or protection from 

discovery in this case or in any other federal or state proceeding by that party (the 

“Disclosing Party”).  This Section shall be interpreted to provide the maximum protection 

allowed by Federal Rule of Evidence 502(d). 

54. Notice of Production of Privileged Information. If a Party or non-Party 

discovers that it has produced Privileged Information, it shall promptly notify the Receiving 

Party of the production in writing, shall identify the produced Privileged Information by 

Bates range where possible, and may demand that the Receiving Party return or destroy 

the Privileged Information. In the event that a Receiving Party receives information that it 

believes is subject to a good faith claim of privilege by the Designating Party, the 

Receiving Party shall immediately refrain from examining the information and shall 

promptly notify the Designating Party in writing that the Receiving Party possesses 

potentially Privileged Information.  The Designating Party shall have seven (7) days to 

assert privilege over the identified information. If the Designating Party does not assert a 

claim of privilege within the 7-day period, the information in question shall be deemed non-

privileged. 
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55. Recall of Privileged Information.  If the Designating Party has notified the 

Receiving Party of production, or has confirmed the production called to its attention by 

the Receiving Party, the Receiving Party shall within fourteen (14) days of receiving such 

notification or confirmation: (1) destroy or return to the Designating Party all copies or 

versions of the produced Privileged Information requested to be returned or destroyed; (2) 

delete from its work product or other materials any quoted or paraphrased portions of the 

produced Privileged Information; and (3) ensure that produced Privileged Information is 

not disclosed in any manner to any Party or non-Party. The following procedures shall be 

followed to ensure all copies of such ESI are appropriately removed from the Receiving 

Party’s system: 

i. Locate each recalled document in the document review/production 

database and delete the record from the database; 

ii. If there is a native file link to the recalled document, remove the native 

file from the network path; 

iii. If the database has an image load file, locate the document image(s) 

loaded into the viewing software and delete the image file(s) corresponding to the recalled 

documents. Remove the line(s) corresponding to the document image(s) from the image 

load file; 

iv. Apply the same process to any additional copies of the document or 

database, where possible; 

v. Locate and destroy all other copies of the document, whether in 

electronic or hardcopy form. To the extent that copies of the document are contained on 

write-protected media, such as CDs or DVDs, these media shall be discarded, with the 

exception of production media received from the recalling party, which shall be treated as 
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described herein; 

vi. If the document was produced in a write-protected format, the party 

seeking to recall the document shall, at its election, either (i) provide a replacement copy of 

the relevant production from which the document has been removed, in which case the 

receiving party shall discard the original production media; or (ii) allow the receiving party to 

retain the original production media, in which case the receiving party shall take steps to 

ensure that the recalled document will not be used; and 

vii. Confirm that the recall of ESI under this procedure is complete by way 

of letter to the party seeking to recall ESI. 

56. Notwithstanding the above, the Receiving Party may segregate and 

retain one copy of the clawed back information solely for the purpose of disputing the 

claim of privilege. The Receiving Party shall not use any produced Privileged Information 

in connection with this Litigation or for any other purpose other than to dispute the claim of 

privilege. The Receiving Party may file a motion disputing the claim of privilege and 

seeking an order compelling production of the material at issue; the Designating Party 

may oppose any such motion, including on the grounds that inadvertent disclosure does 

not waive privilege.  

57. Within 14 days of the notification that such Privileged Information has 

been returned, destroyed, sequestered, or deleted (“Clawed-Back Information”), the 

Disclosing Party shall produce a privilege log with respect to the Clawed-Back Information.  

Within 14 days after receiving the Disclosing Party’s privilege log with respect to such 

Clawed-Back Information, a receiving party may notify the Disclosing Party in writing of an 

objection to a claim of privilege or work-product protection with respect to the Clawed-

Back Information.  Within 14 days of the receipt of such notification, the Disclosing Party 
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and the objecting party shall meet and confer in an effort to resolve any disagreement 

concerning the Disclosing Party’s privilege or work-product claim with respect to such 

Clawed-Back Information. The parties may stipulate to extend the time periods set forth in 

this paragraph. 

58. If, for any reason, the Disclosing Party and Receiving Party (or parties)

do not resolve their disagreement after conducting the mandatory meet and confer, the 

Receiving Party may request a conference with the Court pursuant to the procedures set 

forth in Case Management Order One.  The Disclosing Party bears the burden of 

establishing the privileged or protected nature of any Privileged Information. 

59. Nothing contained herein is intended to or shall serve to limit a party’s

right to conduct a review of documents, ESI or information (including metadata) for 

relevance, responsiveness and/or segregation of privileged and/or protected information 

before production.  Nothing in this Order shall limit the right to request an in-camera 

review of any Privileged Information. 

60. In the event any prior order or agreement between the parties and/or

between the parties and a non-party concerning the disclosure of privileged and/or work 

product protected materials conflicts with any of the provisions of this Order, the 

provisions of this Stipulated Order shall control. 

61. Nothing in this Order overrides any attorney’s ethical responsibilities to

refrain from examining or disclosing materials that the attorney knows or reasonably 

should know to be privileged and to inform the Disclosing Party that such materials have 

been produced. 

X. Filing and Use at Trial of Protected Material

62. Only Confidential or Highly Confidential portions of relevant documents
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are subject to sealing. To the extent that a brief, memorandum, or pleading references any 

document designated as Confidential or Highly Confidential, then the brief, memorandum 

or pleading shall refer the Court to the particular exhibit filed under seal without disclosing 

the contents of any confidential information. If, however, the confidential information must 

be intertwined within the text of the document, a party may timely move the Court for leave 

to file both a redacted version for the public docket and an unredacted version for sealing. 

63. Absent a Court-granted exception based upon extraordinary 

circumstances, any and all filings made under seal shall be submitted electronically and 

shall be linked to this Stipulated Protective Order or other relevant authorizing order.  If 

both redacted and unredacted versions are being submitted for filing, each version shall 

be clearly named so there is no confusion as to why there are two entries on the docket 

for the same filing.  

64. If the Court has granted an exception to electronic filing, a sealed filing 

shall be placed in a sealed envelope marked “CONFIDENTIAL - SUBJECT TO 

PROTECTIVE ORDER.” The sealed envelope shall display the case name and number, a 

designation as to what the document is, the name of the party on whose behalf it is 

submitted, and the name of the attorney who has filed the sealed document. A copy of this 

Stipulated Protective Order, or other relevant authorizing order, shall be included in the 

sealed envelope. 

65. A Party that intends to present Confidential Information or Highly 

Confidential Information at a hearing shall bring that issue to the Court’s and Parties’ 

attention without disclosing the Confidential Information or Highly Confidential Information.  

The Court may thereafter make such orders, including any stipulated orders, as are 

necessary to govern the use of Confidential Information or Highly Confidential Information 
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at the hearing.  The use of any Confidential Information or Highly Confidential Information 

at trial shall be governed by a separate stipulation and/or court order.   

XI. Information or Highly Confidential Information Requested by Third Party; 
Procedure Following Request.  

 
66. If any person receiving Discovery Material covered by this Protective 

Order (the “Receiver”) is served with a subpoena, a request for information, or any other 

form of legal process that purports to compel disclosure of any Confidential Information or 

Highly Confidential Information covered by this Protective Order (“Request”), the Receiver 

must so notify the Designating Party, in writing, immediately and in no event more than 

five (5) court days after receiving the Request. Such notification must include a copy of the 

Request. 

67. The Receiver also must immediately inform the party who made the 

Request (“Requesting Party”) in writing that some or all the requested material is the 

subject of this Protective Order. In addition, the Receiver must deliver a copy of this 

Protective Order promptly to the Requesting Party. 

68. The purpose of imposing these duties is to alert the interested persons to 

the existence of this Protective Order and to afford the Designating Party in this case an 

opportunity to protect its Confidential Information or Highly Confidential Information. The 

Designating Party shall bear the burden and the expense of seeking protection of its 

Confidential Information or Highly Confidential Information, and nothing in these provisions 

should be construed as authorizing or encouraging the Receiver in this Litigation to 

disobey a lawful directive from another court. The obligations set forth in this paragraph 

remain in effect while the Receiver has in its possession, custody or control Confidential 

Information or Highly Confidential Information by the other Party in this Litigation. 
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69. Materials that have been designated as Confidential or Highly 

Confidential Discovery Material shall not be provided or disclosed to any third party in 

response to a request under any public records act, or any similar federal, state or 

municipal law (collectively, the “Public Disclosure Laws”), and are exempt from disclosure 

pursuant to this Protective Order. If a Party to this Litigation receives such a request, it 

shall (i) provide a copy of this Protective Order to the Requesting Party and inform it that 

the requested materials are exempt from disclosure and that the Party is barred by this 

Protective Order from disclosing them, and (ii) promptly inform the Designating Party that 

has produced the requested material that the request has been made, identifying the 

name of the Requesting Party and the particular materials sought.  If the Designating 

Party seeks a protective order, the Receiving Party shall not disclose such material until 

the Court has ruled on the request for a protective order.  The restrictions in this 

paragraph shall not apply to materials that (i) the Designating Party expressly consents in 

writing to disclosure; or (ii) this Court has determined by court order to have been 

improperly designated as Confidential or Highly Confidential Discovery Material. The 

provisions of this section shall apply to any entity in receipt of Confidential or Highly 

Confidential Discovery Material governed by this Protective Order. Nothing in this 

Protective Order shall be deemed to (1) foreclose any Party from arguing that Discovery 

Material is not a public record for purposes of the Public Disclosure Laws; (2) prevent any 

Party from claiming any applicable exemption to the Public Disclosure Laws; or (3) limit 

any arguments that a Party may make as to why Discovery Material is exempt from 

disclosure. 
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XII. HIPAA-Protected Information 
 
70. General.  Discovery in this Litigation may involve production of “Protected 

Health Information” as that term is defined and set forth in 45 C.F.R. § 160.103, for which 

special protection from public disclosure and from any purpose other than prosecuting this 

Action is warranted   

71. “Protected Health Information” shall encompass information within the 

scope and definition set forth in 45 C.F.R. § 160.103 that is provided to the Parties by a 

covered entity as defined by 45 C.F.R. § 160.103 (“Covered Entities”) or by a business 

associate of a Covered Entity as defined by 45 C.F.R. § 160.103 (“Business Associate”) in 

the course of the Litigation, as well as information covered by the privacy laws of any 

individual states, as applicable. 

72. Any Party who produces Protected Health Information in this Litigation 

shall designate such discovery material “Confidential Protected Health Information” in 

accordance with the provisions of this Protective Order. 

73. Unless otherwise agreed between counsel for the Parties, the 

designation of discovery material as “Confidential Protected Health Information” shall be 

made at the following times: (a) for documents or things at the time of the production of 

the documents or things; (b) for declarations, correspondence, expert witness reports, 

written discovery responses, court filings, pleadings, and other documents, at the time of 

the service or filing, whichever occurs first; (c) for testimony, at the time such testimony is 

given by a statement designating the testimony as “Confidential Protected Health 

Information”  made on the record or within thirty (30) days after receipt of the transcript of 

the deposition. The designation of discovery material as “Confidential Protected Health 
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Information” shall be made in the following manner: (a) or documents, by placing the 

notation “Confidential Protected Health Information” or similar legend on each page of 

such document; (b) for tangible things, by placing the notation “Confidential Protected 

Health Information” on the object or container thereof or if impracticable, as otherwise 

agreed by the parties; (c) for declarations, correspondence, expert witness reports, written 

discovery responses, court filings, pleadings, and any other documents containing 

Protected Health Information, by placing the notation “Confidential Protected Health 

Information” both on the face of such document and on any particular designated pages of 

such document; and (d) for testimony, by orally designating such testimony as being 

“Confidential Protected Health Information” at the time the testimony is given or by 

designating the portions of the transcript in a letter to be served on the court reporter and 

opposing counsel within thirty (30) calendar days after receipt of the certified transcript of 

the deposition. 

74. Pursuant to 45 C.F.R. § 164.512(e)(1), all Covered Entities and their 

Business Associates (as defined in 45 C.F.R. § 160.103), or entities in receipt of 

information from such entities, are hereby authorized to disclose Protected Health 

Information pertaining to the Action to those persons and for such purposes as designated 

in herein.   Further, all Parties that are entities subject to state privacy law requirements, 

or entities in receipt of information from such entities, are hereby authorized to disclose 

Protected Health Information pertaining to this Action to those persons and for such 

purposes as designated in herein.  The Court has determined that disclosure of such 

Protected Health Information is necessary for the conduct of proceedings before it and 

that failure to make the disclosure would be contrary to public interest or to the detriment 

of one or more parties to the proceedings. 
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75. The Parties shall not use or disclose Protected Health Information for any 

purpose other than the Litigation, including any appeals. The Parties may, inter alia, 

disclose Protected Health Information to (a) counsel for the Parties and employees of 

counsel who have responsibility for the Litigation; (b) the Court and its personnel; (c) Court 

reporters; (d) experts and consultants; and (e) other entities or persons involved in the 

Litigation. 

76. Within sixty days after dismissal or entry of final judgment not subject to 

further appeal, the Parties, their counsel, and any person or entity in possession of 

Protected Health Information received pursuant to this Order shall destroy or return to the 

Covered Entity or Business Associate such Protected Health Information. 

77. Nothing in this Order authorizes the parties to obtain Protected Health 

Information through means other than formal discovery requests, subpoenas, depositions, 

pursuant to a patient authorization, or any other lawful process.  

XIII. Information Subject to Existing Obligation of Confidentiality Independent of 
this Protective Order.  

  
78. In the event that a Party is required by a valid discovery request to 

produce any information held by it subject to an obligation of confidentiality in favor of a 

third party, the Party shall, promptly upon recognizing that such third party’s rights are 

implicated, provide the third party with a copy of this Protective Order and (i) inform the 

third party in writing of the Party’s obligation to produce such information in connection 

with this Litigation and of its intention to do so, subject to the protections of this Protective 

Order; (ii) inform the third party in writing of the third party’s right within fourteen (14) days 

to seek further protection or other relief from the Court if, in good faith, it believes such 

information to be confidential under the said obligation and either objects to the Party’s 
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production of such information or regards the provisions of this Protective Order to be 

inadequate; and (iii) seek the third party’s consent to such disclosure if that third party 

does not plan to object.  Thereafter, the Party shall refrain from producing such 

information for a period of fourteen (14) days in order to permit the third party an 

opportunity to seek relief from the Court, unless the third party earlier consents to 

disclosure. If the third party fails to seek such relief, the Party shall promptly produce the 

information in question subject to the protections of this Protective Order, or alternatively, 

shall promptly seek to be relieved of this obligation or for clarification of this obligation by 

the Court. 

XIV. Miscellaneous Provisions 
 

79. Nothing in this Order or any action or agreement of a party under this 

Order limits the Court’s power to make any orders that may be appropriate with respect to 

the use and disclosure of any documents produced or use in discovery or at trial.  

80. Nothing in this Protective Order shall abridge the right of any person to 

seek judicial review or to pursue other appropriate judicial action to seek a modification or 

amendment of this Protective Order. 

81. In the event anyone shall violate or threaten to violate the terms of this 

Protective Order, the Producing Party may immediately apply to obtain injunctive relief 

against any person violating or threatening to violate any of the terms of this Protective 

Order, and in the event the Producing Party shall do so, the respondent person, subject to 

the provisions of this Protective Order, shall not employ as a defense thereto the claim 

that the Producing Party possesses an adequate remedy at law. 

82. This Protective Order shall not be construed as waiving any right to 

assert a claim of privilege, relevance, or other grounds for not producing Discovery 
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Material called for, and access to such Discovery Material shall be only as provided for by 

separate agreement of the Parties or by the Court.

83. This Protective Order may be amended without leave of the Court by

agreement of Outside Counsel for the Parties in the form of a written stipulation filed with 

the Court. The Protective Order shall continue in force until amended or superseded by 

express order of the Court, and shall survive and remain in effect after the termination of 

this Litigation. 

84. Notwithstanding any other provision in the Order, nothing in this

Protective Order shall affect or modify Defendants’ ability to review Plaintiffs’ information 

and report such information to any applicable regulatory agencies. 

85. This Order is entered based on the representations and agreements of

the parties and for the purpose of facilitating discovery. Nothing herein shall be construed 

or presented as a judicial determination that any documents or information designated as 

Confidential or Highly Confidential by counsel or the parties is subject to protection under 

Rule 26(c) of the Federal Rules of Civil Procedure or otherwise until such time as the 

Court may rule on a specific document or issue. 

IT IS SO ORDERED. 

Dated: 
Honorable Dan Aaron Polster 
United States District Judge 

5/15/18 /s/Dan Aaron Polster
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IN THE UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF OHIO 

EASTERN DIVISION 

IN RE:  NATIONAL PRESCRIPTION 
OPIATE LITIGATION

This document relates to:

All Cases

Case No.: 1:17-md-2804-DAP

Honorable Dan Aaron Polster

EXHIBIT A TO CASE MANAGEMENT ORDER NO. ________ 

ACKNOWLEDGMENT AND AGREEMENT TO BE BOUND BY PROTECTIVE ORDER 

The undersigned agrees: 

I declare under penalty of perjury that I have read in its entirety and understand the 

Protective Order (CMO No. __) that was issued by the United States District Court for the 

Northern District of Ohio on  , 2018 in In re: National Prescription Opiate 

Litigation (the “Protective Order”). 

I agree to comply with and to be bound by all the terms of the Protective Order, and 

I understand and acknowledge that failure to so comply could expose me to sanctions and 

punishment in the nature of contempt. I solemnly promise that I will not disclose in any 

manner any information or item that is subject to the Protective Order to any person or 

entity except in strict compliance with the provisions of the Protective Order. 

I further agree to submit to the jurisdiction of the United States District Court for the 

Northern District of Ohio for the purposes of enforcing terms of the Protective Order, even 

if such enforcement proceedings occur after termination of these proceedings. 
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Date:          
 
City and State where sworn and signed:     
 
Printed Name:       
 
 
Signature:       
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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF OHIO

EASTERN DIVISION

IN RE NATIONAL PRESCRIPTION ) CASE NO. 17-MD-2804
OPIATE LITIGATION )

) SPECIAL MASTER COHEN
This document relates to: )
All Cases )

) AMENDMENTS TO CMO NO. 2 
) RE: CONFIDENTIALITY AND
) PROTECTIVE ORDER

The parties have agreed to make certain amendments to various paragraphs contained in the

Court’s Case Management Order No. 2 (docket no. 441) which address confidentiality and

Protective Order issues.  The parties submitted other proposed amendments upon which they could

not agree.  The Special Master now adopts the parties’ agreed-upon revisions and also resolves the

parties’ disagreements, and amends CMO-2 accordingly, as set out in the attached document.

RESPECTFULLY SUBMITTED,

/s/ David R. Cohen                               
David R. Cohen
Special Master

Dated: September 29, 2019
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AMENDMENTS TO CONFIDENTIALITY & PROTECTIVE ORDER PROVISIONS 
OF CMO NO. 2 (docket no. 441) 

 
6. This Protective Order does not confer blanket protection on all disclosures or responses to 
discovery and the protection it affords extends only to the specific information or items that are 
entitled to protection under the applicable legal principles for treatment as confidential.  Parties 
shall not be overly broad in designating materials as Confidential or Highly Confidential under 
this Protective Order.  If a Party is repetitively, overly broad in designating materials as 
Confidential or Highly Confidential, that Party risks having large categories of such designations 
denied protection.  The Court expects and will assume that the attorney submitting the designation 
has reviewed it and does so subject to Rule 11. 
 
10.  Confidential Information. “Confidential Information” is defined herein as information that 
the Producing Party in good faith believes would be entitled to protection on a motion for a 
protective order pursuant to Fed. R. Civ. P. 26(c) on the basis that it constitutes, reflects, discloses, 
or contains information protected from disclosure by statute, or that should be protected from 
disclosure as confidential personal information, medical or psychiatric information, personnel 
records, Confidential Protected Information, protected law enforcement materials (including 
investigative files, overdoes records, Narcan records, coroner’s records, court records, and 
prosecution files), research, technical, commercial or financial information that the Designating 
Party has maintained as confidential, or such other proprietary or sensitive business and 
commercial information that is not publicly available.  Public records and other information or 
documents that are publicly available may not be designated as Confidential Information.  In 
designating discovery materials as Confidential Information, the Producing Party shall do so only 
after review of the documents or information by an attorney who has, in good faith, determined 
that the material would be entitled to protection on a motion for a protective order pursuant to Fed. 
R. Civ. P. 26(c), that the material is not otherwise publicly available, and that the material is not 
“stale” or old to a point where it is not entitled to protection consistent with the provisions of this 
Protective Order and rulings of the Special Master and the Court.  Nothing herein shall be 
construed to allow for global designations of all documents as “Confidential.” 
 
11.  Highly Confidential Information. “Highly Confidential Information” is defined herein as 
information which, if disclosed, disseminated, or used by or to a Competitor of the Producing Party 
or any other person not enumerated in Paragraphs 32 and 33, could reasonably result in possible 
antitrust violations or commercial, financial, or business harm.  In designating discovery materials 
as Highly Confidential Information, the Producing Party shall do so only after review of the 
documents or information by an attorney who has, in good faith, determined that the material 
would be entitled to protection on a motion for a protective order pursuant to Fed. R. Civ. P. 26(c), 
that the Producing Party has made reasonable efforts to keep the material confidential, that the 
material is not otherwise publicly available, and that the material is not “stale” or old to a point 
where it is not entitled to protection consistent with the provisions of this Protective Order and 
rulings of the Special Master and the Court.  Nothing herein shall be construed to allow for global 
designations of all documents as “Highly Confidential.”   
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25. Information disclosed through testimony at a deposition taken in connection with this 
Litigation may be designated as Confidential Information or Highly Confidential Information by 
designating the portions of the transcript in a letter to be served on the court reporter and opposing 
counsel within thirty (30) calendar days of the Producing Party’s receipt of the certified transcript 
of a deposition.  The court reporter will indicate the portions designated as Confidential or Highly 
Confidential and segregate them as appropriate.  Designations of transcripts will apply to audio, 
video, or other recordings of the testimony.  The court reporter shall clearly mark any transcript 
released prior to the expiration of the 30-day period as “HIGHLY CONFIDENTIAL-SUBJECT 
TO FURTHER CONFIDENTIALITY REVIEW.”  Such transcripts will be treated as Highly 
Confidential Information until the expiration of the 30-day period.  If the Producing Party does not 
serve a designation letter within the 30-day period, then the entire transcript will be deemed not to 
contain Confidential Information or Highly Confidential Information and the “HIGHLY 
CONFIDENTIAL-SUBJECT TO FURTHER CONFIDENTIALITY REVIEW” legend shall be 
removed.  Any Confidential or Highly Confidential designations of deposition testimony by a party 
shall occur only if an attorney for that party has, in good faith, determined that the material is 
entitled to protection on a motion for a protective order pursuant to Fed. R. Civ. P. 26(c), that the 
Producing Party has made reasonable efforts to keep the material confidential, that the material is 
not otherwise publicly available, and that the material is not “stale” or old to a point where it is not 
entitled to protection consistent with the provisions of this Protective Order and the rulings of the 
Special Master and the Court.  The Designating Party shall make page and line designations of 
deposition testimony; global designation of deposition testimony as Confidential or Highly 
Confidential is not permitted.   
 
26. In accordance with this Protective Order, only the persons identified under Paragraphs 33 
and 34 below, along with the witness and the witness’s counsel, may be present if any questions 
regarding Confidential Information or Highly Confidential Information are asked.  This paragraph 
shall not be deemed to authorize disclosure of any document or information to any person to whom 
disclosure is prohibited under this Protective Order. 
 
27. A Party in this Litigation may designate as “Confidential” or “Highly Confidential” any 
document, material, or other information produced by, or testimony given by, any other person or 
entity that the designating Party reasonably believes qualifies as the designating Party’s 
Confidential Information or Highly Confidential Information pursuant to this Protective Order.  
Any such designation may only be made after an attorney for the Designating Party has, in good 
faith, determined that the material would be entitled to protection on a motion for a protective 
order pursuant to Fed. R. Civ. P. 26(c), that the Producing Party has made reasonable efforts to 
keep the material confidential, that the material is not otherwise publicly available, and that the 
material is not “stale” or old to a point where it is not entitled to protection consistent with the 
provisions of this Protective Order and rulings of the Special Master and the Court.  The Party 
claiming confidentiality shall designate the information as such within thirty (30) days of its receipt 
of such information.  Any Party receiving information from a third party shall treat such 
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information as Highly Confidential during this thirty (30) day period while all Parties have an 
opportunity to review the information and determine whether it should be designated as 
confidential.  Any Party designating third party information as Confidential Information or Highly 
Confidential Information shall have the same duties and rights as a Producing Party under this 
Protective Order with respect to such information. 
 
28. This Protective Order shall not be construed to protect from production any document, or 
to permit the “Confidential Information” or “Highly Confidential Information” designation of any 
document, that (a) the party has not made reasonable efforts to keep confidential, or (b) is at the 
time of production or disclosure, or subsequently becomes, through no wrongful act on the part of 
the Receiving Party or the individual or individuals who caused the information to become public, 
generally available to the public through publication or otherwise. 
 
29. In order to protect against unauthorized disclosure of Confidential Information and Highly 
Confidential Information, a Producing Party may redact certain Confidential or Highly 
Confidential Information from produced documents, materials or other things.  The basis for any 
such redaction shall be stated in the Redaction field of the document and/or in the metadata 
produced pursuant to the Document Production Protocol or, in the event that such metadata is not 
technologically feasible, a log of the redactions.  Specifically, the Producing Party may redact or 
de-identify: 

(i) Personal Identifying Information.  The names, home addresses, personal email 
addresses, home telephone numbers, Social Security or tax identification numbers, and other 
private information protected by law of (a) current and former employees (other than employees’ 
names and business contact information), (b) individuals in clinical studies or adverse event reports 
whose identity is protected by law, (c) undercover law enforcement personnel and confidential 
informants, and (d) patient identified information that is protected by 42 CFR 2.12 and associated 
regulations consistent with the Order Governing Production of Medical and Pharmacy Claims Data 
in Track One Cases [Dkt. 1421].  

(ii) Privileged Information.  Information protected from disclosure by the attorney-
client privilege, work-product doctrine, or other such legal privilege protecting information from 
discovery in this Litigation.  The obligation to provide, and form of, privilege logs will be 
addressed by separate Order.   

(iii) Third Party Confidential Information.  If agreed to by the Parties or ordered by the 
Court under Paragraph 78, information that is protected pursuant to confidentiality agreements 
between Designating Parties and third parties, as long as the agreements require Designating 
Parties to redact such information in order to produce documents in litigation.   
 
Plaintiffs may withhold or redact the following specific protected information: (a) records of 
ongoing criminal investigations, and (b) records or information provided to the party by DEA, 
FBI, or other state or federal law enforcement agency that such agency designates is of a sensitive 
nature.  The fact of redacting or withholding does not create a presumption that the redaction or 
withholding is valid, and Receiving Parties can challenge redactions freely after providing 
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appropriate notice to the Producing Party and (if applicable) the agency asserting the privilege or 
confidentiality redaction. 
 
33. In the absence of written permission from the Producing Party or an order of the Court, any 
Confidential Information produced in accordance with the provisions of this Protective Order shall 
be used solely for purposes of this Litigation (except as provided by Paragraph 33.L) and its 
contents shall not be disclosed to any person unless that person falls within at least one of the 
following categories: 

a. Outside Counsel and In-House Counsel, and the attorneys, paralegals, 
stenographic, and clerical staff employed by such counsel; 

b. Vendor agents retained by the parties or counsel for the parties, provided that the 
vendor agrees to be bound by this Protective Order and completes the certification 
contained in Exhibit A, Acknowledgment and Agreement to Be Bound; 

c. Individual Parties; 
d. Present or former officers, directors, and employees of a Party, provided that former 

officers, directors, or employees of the Designating Party may be shown documents 
prepared after the date of his or her departure only to the extent counsel for the 
Receiving Party determines in good faith that the employee’s assistance is 
reasonably necessary to the conduct of this Litigation and provided that such 
persons have completed the certification contained in Exhibit A, Acknowledgment 
and Agreement to Be Bound.  Nothing in this paragraph shall be deemed to permit 
the showing of one defendant’s Confidential Information to an officer, director, or 
employee of another defendant, except to the extent otherwise authorized by this 
Order; 

e. Stenographic employees and court reporters recording or transcribing testimony in 
this Litigation;  

f. The Court, any Special Master appointed by the Court, and any members of their 
staffs to whom it is necessary to disclose the information;  

g. Formally retained independent experts and/or consultants, provided that the 
recipient agrees to be bound by this Protective Order and completes the certification 
contained in Exhibit A, Acknowledgment and Agreement to Be Bound; 

h. Any individual(s) who authored, prepared, or previously reviewed or received the 
information;  

i. To the extent contemplated by Case Management Order One, dated April 11, 2018 
(Dkt. No. 232), those liability insurance companies from which any Defendant has 
sought or may seek insurance coverage to (i) provide or reimburse for the defense 
of the Litigation and/or (ii) satisfy all or part of any liability in the Litigation. 

j. State or federal law enforcement agencies, but only after such persons have 
completed the certification contained in Exhibit A, Acknowledgment and 
Agreement to Be Bound.  Disclosure pursuant to this subparagraph will be made 
only after the Designating Party has been given ten (10) days’ notice of the 
Receiving Party’s intent to disclose, and a description of the materials the Receiving 
Party intends to disclose.  If the Designating Party objects to disclosure, the 
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Designating Party may request a meet and confer and may seek a protective order 
from the Court. 

k. Plaintiff’s counsel of record to any Plaintiff with a case pending in MDL 2804 shall 
be permitted to receive the Confidential Information of any Producing Party 
regardless of whether that attorney is counsel of record in any individual action 
against the Producing Party and there shall be no need for such counsel to execute 
such acknowledgment because such counsel is bound by the terms of this Protective 
Order;  

l. Counsel for claimants in litigation pending outside this Litigation and arising from 
one or more Defendants’ manufacture, marketing, sale, distribution, or dispensing 
of opioid products for use in this or such other action in which the Producing Party 
is a Defendant in that litigation, provided that the proposed recipient agrees to be 
bound by this Protective Order and completed the certification contained in Exhibit 
A, Acknowledgment and Agreement to Be Bound.  Plaintiffs’ Liaison Counsel 
shall disclose to all Defendants at the end of each month a cumulative list providing 
the identity of the counsel who have executed such acknowledgments and will 
receive Confidential and Highly Confidential Information pursuant to this Order 
and a list of the case name(s), number(s), and jurisdiction(s) in which that counsel 
represents other claimants.  Neither the receipt of information pursuant to this 
paragraph nor the provision of the certification shall in any way be deemed a 
submission, by the claimant represented by counsel in such outside litigation, to the 
jurisdiction of this Court or any other federal court or a waiver of any jurisdictional 
arguments available to such claimant; provided, however, that any such recipient 
of documents or information produced under this Order shall submit to the 
jurisdiction of this Court for any violations of this Order; or 

m. Witnesses during deposition, who may be shown, but shall not be permitted to 
retain, Confidential Information; provided, however, that, unless otherwise agreed 
by the relevant Parties or ordered by the Court, no Confidential Information of one 
defendant may be shown to any witness who is a current employee of another 
defendant who is not otherwise authorized to receive the information under this 
Order. 

 
34. In the absence of written permission from the Producing Party or an order of the Court, any 
Highly Confidential Information produced in accordance with the provisions of this Protective 
Order shall be used solely for purposes of this Litigation (except as provided by Paragraph 34.j) 
and its contents shall not be disclosed to any person unless that person falls within at least one of 
the following categories: 

a. Outside Counsel and In-House Counsel, and the attorneys, paralegals, 
stenographic, and clerical staff employed by such counsel.  Information designated 
as Highly Confidential by any Defendant may be disclosed to In-House Counsel of 
another Defendant, provided that the In-House Counsel (i) has regular involvement 
in the Litigation (ii) disclosure to the individual is reasonably necessary to this 
Litigation, and (iii) the individual completes the certification contained in Exhibit 
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A, Acknowledgment and Agreement to Be Bound.  Except as otherwise provided 
in this Order or any other Order in this Litigation, no other Employees of a 
Defendant may receive the Highly Confidential Information of another.  Any 
information designated as Highly Confidential shall be disclosed to an In-House 
Counsel for any Plaintiff only to the extent Outside Counsel for that Plaintiff 
determines in good faith that disclosure to the In-House Counsel is reasonably 
necessary to the Litigation; 

b. Vendor agents retained by the parties or counsel for the parties, provided that the 
vendor agrees to be bound by this Protective Order and completes the certification 
contained in Exhibit A, Acknowledgment and Agreement to Be Bound; 

c. Individual Parties that have produced the designated information; 
d. Stenographic employees and court reporters recording or transcribing testimony in 

this Litigation;  
e. The Court, any Special Master appointed by the Court, and any members of their 

staffs to whom it is necessary to disclose the information;  
f. Formally retained independent experts and/or consultants, provided that the 

recipient agrees to be bound by this Protective Order and completes the certification 
contained in Exhibit A, Acknowledgment and Agreement to Be Bound; 

g. Any individual(s) who authored, prepared, or previously reviewed or received the 
information;  

h. State or federal law enforcement agencies, but only after such persons have 
completed the certification contained in Exhibit A, Acknowledgment and 
Agreement to Be Bound.  Disclosure pursuant to this subparagraph will be made 
only after the Designating Party has been given ten (10) days’ notice of the 
Receiving Party’s intent to disclose, and a description of the materials the Receiving 
Party intends to disclose.  If the Designating Party objects to disclosure, the 
Designating Party may request a meet and confer and may seek a protective order 
from the Court. 

i. Plaintiff’s counsel of record to any Plaintiff with a case pending in MDL 2804 shall 
be permitted to receive the Confidential Information of any Producing Party 
regardless of whether that attorney is counsel of record in any individual action 
against the Producing Party and there shall be no need for such counsel to execute 
such acknowledgment because such counsel is bound by the terms of this Protective 
Order;  

j. Counsel for claimants in litigation pending outside this Litigation and arising from 
one or more Defendants’ manufacture, marketing, sale, distribution, or dispensing 
of opioid products for use in this or such other action in which the Producing Party 
is a Defendant in that litigation, provided that the proposed recipient agrees to be 
bound by this Protective Order and completed the certification contained in Exhibit 
A, Acknowledgment and Agreement to Be Bound.  Plaintiffs’ Liaison Counsel 
shall disclose to all Defendants at the end of each month a cumulative list providing 
the identity of the counsel who have executed such acknowledgments and will 
receive Confidential and Highly Confidential Information pursuant to this Order 
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and a list of the case name(s), number(s), and jurisdiction(s) in which that counsel 
represents other claimants.  Neither the receipt of information pursuant to this 
paragraph nor the provision of the certification shall in any way be deemed a 
submission, by the claimant represented by counsel in such outside litigation, to the 
jurisdiction of this Court or any other federal court or a waiver of any jurisdictional 
arguments available to such claimant, provided, however, that any such recipient 
of documents or information produced under this Order shall submit to the 
jurisdiction of this Court for any violations of this Order; or 

k. Witnesses during deposition, who may be shown, but shall not be permitted to 
retain, Confidential Information; provided, however, that, unless otherwise agreed 
by the relevant Parties or ordered by the Court, no Confidential Information of one 
defendant may be shown to any witness who is a current employee of another 
defendant who is not otherwise authorized to receive the information under this 
Order. 

 
46. To the extent that a Producing Party uses or discloses to a third party its designated 
confidential information in a manner that causes the information to lose its confidential status, the 
Receiving Party is entitled to notice of the Producing Party’s use of the confidential information 
in such a manner that the information has lost its confidentiality, and the Receiving Party may also 
use the information in the same manner as the Producing Party.  To the extent that a Producing 
Party’s Confidential or Highly Confidential Information becomes part of the public record in this 
proceeding, through no wrongful act on the part of the Receiving Party or the individual or 
individuals who caused the information to become public through the Court record, the specific 
testimony, document excerpts, or other evidence will become and remain public.  However, a 
Receiving Party shall not unnecessarily attempt to insert materials designated as Confidential or 
Highly Confidential into the Court record solely for purposes of making them public.  Once 
information is made public, it is not confidential even if continued to be marked as such by the 
Producing Party, and the Receiving Party may freely use such information.  A Receiving Party 
does not need to challenge Confidential or Highly Confidential designations of specific testimony, 
documents, or other evidence excerpts that become part of the public record in this proceeding.  A 
Receiving Party can also challenge a designation for other testimony or portions of the excerpted 
document or other evidence as set forth in paragraph 52 below.    
 
52. A Receiving Party does not waive its right to challenge a confidentiality designation by 
electing not to mount a challenge promptly after the original designation is disclosed.  If the 
Receiving Party believes that portion(s) of a document or deposition are not properly designated 
as Confidential Information or Highly Confidential Information, the Receiving Party will identify 
the specific information that it believes is improperly designated and notify the Producing Party, 
in writing, of its reasons why the confidentiality designation was not proper and must: (a) give the 
Producing Party an opportunity to review the designated material, to reconsider the circumstances, 
and, if no change in designation is offered, to explain, in writing within seven (7) days, the basis 
of the chosen designation, and (b) offer to provide the Producing Party with multiple alternatives 
(dates and times) to meet and confer during the seven (7) day period following the date of the 
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Receiving Party’s written challenge notification.  Thereafter, if a Receiving Party elects to press a 
challenge to a confidentiality designation after considering the justification offered by the 
Producing Party, it shall notify the Producing Party, and the Receiving Party shall have seven (7) 
days from such notification to challenge the designation with the Court or Special Master.  These 
time periods may be modified in emergent circumstances, as agreed to by the Challenging and 
Designating Parties, or as ordered by the Special Master or the Court.  The ultimate burden of 
persuasion in any such challenge proceeding shall be on the Producing Party as if the Producing 
Party were seeking a Protective Order pursuant to Fed. R. Civ. P. 26(c) in the first instance.  Until 
the Court rules on the challenge, all Parties shall continue to afford the material in question the 
level of protection to which it is entitled under the Producing Party’s designation.  In the event that 
a designation is changed by the Producing Party or by Court Order, the Producing Party shall 
provide replacement media, images, and associated production information as provided above. 
The parties are hereby notified that Discovery Ruling No. 20 Regarding Confidentiality 
Designations (Doc. 1650), as well as the “ARCOS Ruling” by the Sixth Circuit Court of Appeals 
(docket no. 1710), provide relevant legal standards, principles, and examples which should be 
followed and/or used as guidance relative to disputes over materials designated as Confidential or 
Highly Confidential at the discovery stage of the litigation. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF OHIO

EASTERN DIVISION

IN RE NATIONAL PRESCRIPTION ) CASE NO. 17-MD-2804
OPIATE LITIGATION )

) SPECIAL MASTER COHEN
This document relates to: )
All Cases )

) AMENDMENT TO CMO NO. 2 
) RE: INADVERENT PRODUCTION

The parties have agreed to make certain amendments to “Section IX.  Inadvertent Production

of Documents,” contained in the Court’s Case Management Order No. 2 (docket no. 441).  The

Court approves these amendments, which are set out in the attached document.

RESPECTFULLY SUBMITTED,

/s/ David R. Cohen
David R. Cohen
Special Master

Dated: September 29, 2019
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REPLACING SECTION IX OF CMO NO. 2 (docket no. 441) 

IX. Inadvertent Production of Documents 

 53.  Non-Waiver of Privilege. The parties agree that they do not intend to disclose 
information subject to a claim of attorney-client privilege, attorney work product protection, 
common-interest privilege, or any other privilege, immunity or protection from production or 
disclosure (“Privileged Information “).  If, nevertheless, a Producing Party discloses Privileged 
Information, such disclosure (as distinct from use) shall be deemed inadvertent without need of 
further showing under Federal Rule of Evidence 502(b) and, pursuant to Federal Rule of Evidence 
502(d), shall not constitute or be deemed a waiver or forfeiture of the privilege or protection from 
discovery in this case or in any other federal or state proceeding by that party (the “Disclosing 
Party”). This Section shall be interpreted to provide the maximum protection allowed by Federal 
Rule of Evidence 502(b) and 502(d).  

54. Notice of Production of Privileged Information.   

a. Notice by Designating Party. If a Party or non-Party discovers that it has produced 
Privileged Information, it shall promptly notify the Receiving Party of the production in writing, 
shall identify the produced Privileged Information by Bates range where possible, shall identify 
the type of privilege claimed, and may demand that the Receiving Party return or destroy the 
Privileged Information.  

b. Notice by Receiving Party. In the event that a Receiving Party receives information 
that it believes is subject to a good faith claim of privilege by the Designating Party, the Receiving 
Party shall immediately refrain from examining the information and shall promptly notify the 
Designating Party in writing that the Receiving Party possesses potentially Privileged Information.  
The Designating Party shall have seven (7) days to assert privilege over the identified information.  
If the Designating Party does not assert a claim of privilege within the 7-day period, the 
information in question shall be deemed non-privileged. 

55. Recall of Privileged Information.  If the Designating Party has notified the 
Receiving Party of production, or has confirmed the production called to its attention by the 
Receiving Party, the Receiving Party shall within fourteen (14) days of receiving such notification 
or confirmation:  (1) destroy or return to the Designating Party all copies or versions of the 
produced Privileged Information requested to be returned or destroyed; (2) delete from its work 
product or other materials any quoted or paraphrased portions of the produced Privileged 
Information; and (3) ensure that produced Privileged Information is not disclosed in any manner 
to any Party or non-Party.  The following procedures shall be followed to ensure all copies of such 
ESI are appropriately removed from the Receiving Party’s system: 

i. Locate each recalled document in the document review/production database and 
delete the record from the database; 

ii. If there is a native file link to the recalled document, remove the native file from 
the network path;  
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iii. If the database has an image load file, locate the document image(s) loaded into the 
viewing software and delete the image file(s) corresponding to the recalled 
documents.  Remove the line(s) corresponding to the document image(s) from the 
image load file; 

iv. Apply the same process to any additional copies of the document or database where 
possible; 

v. Locate and destroy all other copies of the document, whether in electronic or 
hardcopy form.  To the extent that copies of the document are contained on write-
protected media, such as CDs or DVDs, these media shall be discarded, with the 
exception of production media received from the recalling party, which shall be 
treated as described herein; 

vi. If the document was produced in a write-protected format, the party seeking to 
recall the document shall, at its election, either (i) provide a replacement copy of 
the relevant production from which the document has been removed, in which case 
the receiving party shall discard the original production media; or (ii) allow the 
receiving party to retain the original production media, in which case the receiving 
party shall take steps to ensure that the recalled document will not be used; and  

vii. Confirm that the recall of ESI under this procedure is complete by way of letter to 
the party seeking to recall ESI. 

 56. Notwithstanding the above, the Receiving Party may segregate and retain one copy 
of the clawed back information solely for the purpose of disputing the claim of privilege.  The 
Receiving Party shall not use any produced Privileged Information in connection with this 
Litigation or for any other purpose other than to dispute the claim of privilege.  The Receiving 
Party may file a motion disputing the claim of privilege and seeking an order compelling 
production of the material at issue; the Designating Party may oppose any such motion, including 
on the grounds that inadvertent disclosure does not waive privilege.   

57. Within 14 days of the notification that such Privileged Information has been 
returned, destroyed, sequestered, or deleted (“Clawed-Back Information”), the Disclosing Party 
shall produce a privilege log with respect to the Clawed-Back Information.   

58. If, for any reason, the Designating Party and Receiving Party (or parties) do not 
resolve their disagreement after conducting the mandatory meet and confer, the Receiving Party 
may request a conference with the Special Master pursuant to the procedures set forth in Case 
Management Order One and established by the Special Master.  The Designating Party bears the 
burden of establishing the privileged or protected nature of any Privileged Information.  For 
circumstances where the Parties are unable to reach an agreement, the procedure for submission 
to the Special Master is as follows: 

i. Receiving Party shall file its Motion to Compel and request for in camera 
submission to the Special Master with carbon copy to include only counsel for 
Receiving Party and Designating Party; 
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ii. Designating Party shall file its opposition on a schedule agreed to by the 
Designating and Receiving Parties or as set by the Special Master, with carbon copy 
to Receiving Party’s counsel; 

iii. The Receiving Party shall file its reply (if any) on a schedule agreed to by the 
Designating and Receiving Parties or as set by the Special Master, with carbon copy 
to include only counsel for the Receiving Party and the Designating Party; 

iv. If necessary, a hearing shall be conducted just between the Designating Party, the 
Receiving Party, and the Special Master.  

59. Nothing contained herein is intended to or shall serve to limit a party’s right to 
conduct a review of documents, ESI or information (including metadata) for relevance, 
responsiveness and/or segregation of privileged and/or protected information before production.  
Nothing in this Order shall limit the right to request an in-camera review of any Privileged 
Information.   

60. [REMOVED BY AGREEMENT OF THE PARTIES] 

61. Nothing in this Order overrides an attorney’s ethical responsibilities to refrain from 
examining or disclosing materials that the attorney knows or reasonably should know to be 
privileged and to inform the other Party that such materials have been produced.   
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UNITED STATES DISTRICT COURT 

NORTHERN DISTRICT OF OHIO 
EASTERN DIVISION 

 
IN RE: NATIONAL PRESCRIPTION OPIATE 
LITIGATION 
 
This document relates to: 
 
“Track Two Cases” 
 

  
MDL No. 2804 
 
Case No. 17-md-2804 
 
Special Master David Cohen 

 
PROTECTIVE ORDER REGARDING DISCLOSURE 

BY PLAINTIFFS OF CONFIDENTIAL MEDICAL RECORDS 

WHEREAS, Distributor Defendants1 served discovery upon the Track Two bellwether 

Plaintiffs which potentially requires the disclosure of protected health information governed by 

the Health Insurance Portability and Accountability Act of 1996 (hereinafter referred to as 

“HIPAA”); R.K. v. St. Mary's Med. Ctr., Inc., 229 W. Va. 712, 735 S.E.2d 715 (2012); and 
 

WHEREAS, this Court has addressed procedural safeguards to such disclosure throughout 

this litigation.  See e.g., Case Management Order No. 2: Protective Order (Doc #: 441) (Doc #: 

1357); Track One Discovery Order Regarding Health-Related Information (Doc #: 703); 

Discovery Ruling No. 7 (Doc #: 1051); November 21, 2018 Order (Doc #: 1147); Order Governing 

Production of Medical and Pharmacy Claims Data in Track One Cases (Doc #: 1421); Order 

Governing Production of Non-Party OptumRx, Inc.’s Pharmacy Claims Data for Track One Cases 

(Doc #: 1635); Order Governing Production Of Non-Party Humana Health Plan of Ohio, Inc.’s 

Medical And Pharmacy Claims Data For Track One Cases (Doc #: 1641); Amendment to CMO 

 

1 The Distributor Defendants are AmerisourceBergen Drug Corporation, Cardinal Health, Inc. 
and McKesson Corporation.   
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No. 2 Re. Confidentiality and Protective Order (Doc # 2688); Amendment to CMO No. 2 Re: 

Inadverent Production (Doc #: 2687); Agreed Order Governing Privilege (Doc #: 2882); and 

WHEREAS, the bellwether Plaintiffs desire to efficiently advance this litigation while 

preserving the privacy rights of the general public; and 

WHEREAS, federal law provides this Court with the authority to compel the disclosure of 

protected health information while providing adequate safeguards; and 

WHEREAS, the Plaintiffs and Distributor Defendants agree to the provisions below; now 

therefore 

IT IS HEREBY ORDERED that the following provisions shall govern the production of 

protected health information in the Track Two Cases: 

1.         Findings.   The  Court  hereby  makes  the  following  findings  with  respect  to  

the production of protected health information: 

a.         Good cause exists for the entry of this Order. 

b.         Alternative methods of obtaining this information are not available or 

would not be effective. 

c.         The public interest and the need for disclosure of this information, subject 

to  the  restrictions  set  forth  herein,  outweigh  the  potential  injury  to  the patient, the  

physician-patient relationship, and the treatment services. 

d.         The bellwether Plaintiffs shall produce relevant protected health 

information not implicated by Title  42,  Part  2  of  the  Code  of  Federal  Regulations  

("Part  2"),  without redaction. 
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e.         Only  those  individuals  who  require  the  information  for  purposes  of  

this litigation (as described below) may receive protected health information produced 

pursuant to this Order. 

f.         The  procedures  set  forth  herein  are  necessary  to  limit  disclosure  for  

the protection   of   the   patient,   the   physician-patient   relationship,   and   the 

treatment services. 

3. Designation.  Protected health information produced pursuant to this Order shall 

be produced with the following legend appearing in either the title of the electronic file or on the 

face of the document: "HIPAA PROTECTED HEALTH INFORMATION - ACCESS 

RESTRICTED TO ATTORNEYS AND EXPERTS." 

4. Restrictions on Disclosure. All parties shall safeguard and maintain the 

confidentiality of this information pursuant to the terms of the HIPAA protective order (see docket 

no. 441, CMO-2 at 32-34), and shall limit disclosure to attorneys and experts for the parties, unless 

otherwise ordered by the Court.    Specifically, no person shall, without leave of Court, use any 

material produced pursuant to this Ruling in connection with any formal or informal third-party 

discovery of individuals or entities revealed, including but not limited to: (i) requests to or about 

individuals whose records are produced; and (ii) requests to health care providers or administrators 

concerning the treatment of individuals described therein.  In sum, no person shall contact or 

attempt to contact any individual identified in the medical records, or their family members or 

medical providers or other related staff, for the purpose of obtaining additional information related 

to this case, without leave of Court.  Nothing in this order shall prohibit a party from conducting 

otherwise-allowed discovery from or relating to a person as to whom HIPAA-protected data has 
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been produced based on other information obtained, either in discovery or otherwise, concerning 

that person.   

All protected health information produced pursuant to this Order shall be disclosed only 

to:  (i) Outside Counsel for the parties in this action; (ii) in-house counsel for Defendants  in  this  

action  with  responsibility  for  overseeing  this  litigation;  (iii)  consulting  and testifying experts 

retained specifically to provide services in this action; and (iv) court personnel and staff, including 

the Special Masters appointed in this action and their assistants.   No other individuals shall be 

permitted to access protected health information, and all parties shall institute reasonable and 

appropriate steps to prevent against unauthorized disclosure.   

5.         Breach  Notification.    In  the  event  that  any  Party  learns  of  the  unauthorized 

disclosure of protected health information subject to this Order, such Party shall provide prompt 

notification of the breach to counsel for each of the Track Two Plaintiffs, such notice to include:  

(1) the date of the breach;  (2)  the  circumstances  of  the  breach;  (3)  the  identity  or  identities  

of  the  unauthorized recipients; and (4) all steps taken or planned to remedy the breach. 

6.         Limitations on Use.   All protected health information produced pursuant to this 

Order has been produced solely for purposes of this litigation, and shall only be used for purposes 

of this litigation. 
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7.         Restrictions on Third-Party Discovery.  All prior restrictions on the use of 

protected health information in connection with third party discovery remain in effect, including 

the limitations on third party discovery set forth in Discovery Ruling No. 7, as clarified by the 

Special Master. 

 Entered this the 13th day of December, 2019. 
 
         

/s/David R. Cohen 
Special Master 
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Uniled States Department of Justice

United States Attorney
Southern District of West Virginia

Robert C. Btvd United States Coutthouse
300 l/irginia Street. East
Suite 4000
Cfur eston, tW 25301
t400-6s9-8726

Mailing Address
Post OInce Box I 7 13

Chorleston. ll4'25326
304-345-2200

F.4:Y: 304-347-5443

Apil 17,2020

Laura Flahive Wu
Covington & Burling LLC
850 Tenth Strcet, N.W.
Washington, D.C. 2000 1 -4956

Re Subpoena in City of Huntington v. AmerisourceBergen Drug Corp., et al.,
Civil Action No . 3:17-01362, and Cabelt County Commission v.
AmerisourceBergen Drug Corp., et al., Civil Action No. 3:17-01665
(S.D. w. Va.)

Dear Ms. Wu:

I represent the United States, including the U.S. Federal Bureau of Investigation ("FBI'),
with respect to the subject case.

This letter responds to defendants' request and subpoenas for a deposition and documents
fiom FBI Agent Darren B. Cox regarding his work with the Huntinglon Violent Crime &
Drug Task Force ("Task Force"), which was served upon the United States on or about April
3, 2020, via a request for authorization made pursuant to United States ex rel. Touhy v
Raeen, 340 U.5.462,468-70 (1951). Ex. A. Under 28 C.F.R. $ 16.22,1an the official
responsible for consulting with the FBI and authorizing any disclosure in response to your
request. Federal regulations require me to consider whether disclosure is appropriate under
the applicable rules ofprocedure and law concerning privilege. 28 C.F.R. g 16.26(a).

As a preliminary matter, DoJ has serious concems about defendants' decision to serve the
foregoing subpoenas-which seek information regarding Agent Cox's professional activities
and responsibilities-- on Agent cox at his home, rather than to ask the united states
Department of Justice ('DOJ') or the FBI to accept service on his behalf. In fact, we
understand that defendants' process server went to Agent Cox,s home on two separate
occasions and both times initiated in-person contact with both Agent cox and his spouse,
eventually serving the subpoenas on Agent cox personally. Such actions jeopardized the
health and safety ol Agent Cox and his family. Initiating such unnecessary person-to-
person contact with Agent Cox and his famity subjected them and the community to an
increased risk of covlD-I9 transmission, undermining the social distancing order issued by
the state of virginia on March 23, 2020. Moreover, by publicizing the home address of an
active FBI agent, defendants may have endangered Agent cox and his family and disrupted
his ongoing investigations and cases. In the future, when defendants seek discovery from
an employee 0r agent of the United States, hcluding DOJ, FBI, or the Drug Enforcement
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Administration C'DEA'), please comply with the process set forth in Fed. R. Civ. P. 4(i).
The United States reserves its right to challenge the subpoenas for improper service and other
defi ciencies if necessary.

We also question the timing of these subpoenas. The United States first received Touhy
requests from plaintiffs for discovery in the above-captioned cases back in October 2019.
Yet defendants waited five months-a month before the April 30, 2020 discovery cutoff and
in the midst of a global pandemic that has impacted the abilities of businesses and
govemment! including the FBI, to conduct business as usual - to serve these subpoenas. As
explained below, this national emergency renders the FBI unable to provide any substantive
responses to these subpoenas at the present time.

Defendants seek both documents and aMay 4,2020 deposition from Agent Cox, who worked
with the Task Force between approximately November 2012 and April 2015. Agent Cox
remains an active agent, but he left his Task Force assignment in 2015. Although in some
circumstances, the FBI has issued limited Touhy authorization for cunent and former agents
to give deposition testimony about certain activities during their past assignments, such
authorization is not possible here, at this time, for several reasons.

First, for the duration ofthis national emergency, Agent Cox is prohibited from attending an
in-person deposition due to, among other things, state stay-at-home and social distancing
orders. Second, with regard to the possible production of documents, the FBI is currently
not in a position to search for documents sought by the subpoena and to review and process

them. I As set forth in the attached Declaration of Nancy Wiegand (Exhibit B), the FBI
employees responsible for locating, reviewing, and processing responsive documents are not
currently working: they have not been designated as essential such that they must go to
work despite the national emergency, and they are not authorized to work remotely due to
their need to work with discovery tools and systems that can only be accessed in FBI space.

Thus, even ifarrangements for a telephonic or video deposition before a remote court reporter
were feasible, there would be no documents available to prepare Agent Cox for his deposition
or for the parties to use to depose him. And the United States would strenuously object to
Agent Cox appearing for a second or continued deposition if the FBI ultimately produces
documents in response to the subpoena.

Finally, I must make clear that once emergency conditions lift, the FBI is not committing to
produce any documents responsive to the subpoena or to authorize a deposition of Agent
Cox. The FBI is obligated to withhold documents or testimony that are classified or subject
to privileges and protections such as the attomey-client privilege, the work product doctrine,
the deliberative process privilege, and the informant's privilege. See 28 C.F.R. $
16.26(bxl)-(5). The FBI is also prohibited from releasing information if "[d]isclosure

I Agent Cox has no documents responsive to the subpoena in his personal possession, custody, or control.
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would reveal investigatory records compiled for law enforcement purposes, and would
interfere with enforcement proceedings or disclose investigative techniques and procedures

the effectiveness of which would thereby be impaired." 28 C.F.R. $ 16.26(bX5). The

applicable regulations prohibit the FBI from disclosing offrcial information without express

DOJ authorization. 28 C.F.R. $ 16.22(a). The authority of federal agencies to regulate
the disclosure of information by their employees is well-established. Touhy, 340 U.S. at

468-70 (holding that federal employee could not be held in contempt for refusing to produce

subpoenaed documents when refusal was based on regulations prohibiting the disclosure of
official information without prior authorization.)

The foregoing concems and the unpredictable natue of this national emergency render the

FBI unable to commit to a timeline for a further response to defendants' third-party discovery
requests. We do not know when the FBI's discovery processing employees will be
authorized to come back to work, and do not know how long it may take them to locate and
review responsive documents after they resume operations. At that point, the FBI will
undoubtedly also be facing a significant backlog of competing requests received before and
during this time of national emergency.

Accordingly, due to the lack of resources and the current national emergency caused by the

COVID-I9 pandemic, the FBI can neither authorize nor deny your Touhy request for
documents by the retum date of April 20,2020, or the deposition of Agent Cox on May 4,

2020. We would be pleased to discuss with you an extension to these deadlines contingent
on the abatement of the national emergency and the retum to work of FBI's discovery
employees, or some other altemative resolution of these matters. Please contact Fred
Westfall at the U.S. Attomey's Office, Fred.Westfall@usa.doj.gov, and Lisa Hsiao at the
Department of Justice, Lisa.K.Hsiao@usdoj.gov to discuss any further questions or
concems.

#bf* J
MICHAEL B. STUART
United States Attomey
Southem District of West Virginia
Acting Under Authority Conferred by 28 U.S.C. $ 515

FBWfbwjr

Enclosures
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cc xALLDEFENDANTS-MDL28O4-Service@amoldporter.com
mdl2804discovery@motleyrice.com
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COVINGTON

EXHIBIT A

Covlngton & Burling LLP
One Citycenter
850 Tenth Street, l{tr'
Washirlgton, DC 20001-4956
T +12026626000

gEIJIIIG ERIJSSELS OUBAI FiANKIURT JOIIANNESBURG

LONOON IOS A GELES I{EW YORK PAIO ALIO

sa FiANCt5CO S€OUt StIANGHAt WASHTNGTON

By Electronic Mail April 3, zozo

Kelly Phipps
Trial Attorney
U.S. Department of Justice, CMI Division
Commercial Litigation Branch, Fraud Section
Three Constitution Square
17S N Street, NE Room 9.1817
Washington, DC 2ooo2
kelly.e.phipps@usdoj.gov

Re: Touhy Request in Cifu oJ Huntington a. ArnerisourceBergen Dntg
Corporation, et ol., Civil Action No. 3:17-o136z, and, Cabell County
Commission u. AtnerisourceBergen Dnry Corporation, et ol., Civil Action
No. B:17-o1665 (S.D.W. Va.)

Counsel:

I rwite on behalf of Defendants in the matters of Ct-ty of Huntington u.
AmerisourceBergen Drug C.orporahon, et a1., Civil Action No. 3:r7-cv-or36z, and Cabell
County Commbsion u. AmerbourceBergen Drug Corporation, et al., Civil Action No. 3:17-
o1665, pending in the United States District Court for the Southern District of West Virginia. In
connection with that lawsuit, we have served corrected subpoenas seeking documents and
testimony from Darren Cox, who we understand led the Huntington Violent Crime & Drug Task
Force ("Task Force"). Copies ofthe subpoenas and accompanying attachments are attached for
your reference as Exhibits r through 3.

This letter is submitted pursuant to 28 C.F.R g 16.2r ef seg., the Department of Justice
?ouhy regulations. Because these subpoenas are directed at an FBI agent and head of a DOJ
task force, compliance is subject to the Touhy process. The basis for this request is set forth
below, with reference to the requirements imposed by the Touhy regulations.

Summary of Information Sought and Its Relevance to This
Proceeding

The case before the Southern District of West Virginia involves claims by the City of
Huntin$on and Cabell County against distributors of pharmaceutical products and other
medical supplies. Plaintiffs allege, among other things, that distributors created a public
nuisance by shipping prescription opioids to these two jurisdictions in a manner that violated
their duties under the federal Controlled Substances Act (CSA").

I
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COVINGTON

April 3, 2o2o
Page z

Plaintiffs' allegations span a broad timeframe, including the time period in which the
Task Force was active. Based on public press releases, we understand that the Task Force
investigated prescription drug diversion in multiple jurisdictions including those of Plaintiffs in
this action. We also understand that the Task Force's actions were part of a dedicated effort to
curb the current opioid crisis.

Given the Task Force's role in investigating and combatting prescription drug abuse in
the Huntington area, the discovery Defendants seek from Mr. Cox is crucial to Defendants'
ability to defend against Plaintiffs' allegations. For example, discovery concerning the Task
Force's investigation of unlawful diversion and communications regarding the source of any
increase in drug-related crimes is crucial to responding to Plaintiffs' allegations regarding
causation as well as assessing the reasonableness of Defendants' conduct. Likewise, discovery
concerning the formation, organization, and mission ofthe Task Force is crucial to
understanding the nature ofthe opioid-related harms Plaintiffs are facing as well as the
Defendants alleged role in causing them.

As summarized below, we request testimony relating to Plaintiffs' allegations that
Defendants caused opioid misuse and abuse, which in turn allegedly caused harm in their
jurisdictions.

A. Inforrnation Sought from Mr. Cox

Defendants request documents and testimony from Mr. Cox relating, but not limited, to
the following topics:

o Mr. Cox's knowledge oftheTask Force's creation, organization, and finances;

Mr. Cox's knowledge ofthe Task Force's communications with any representative ofthe
City of Huntington or Cabell County regarding or relating to prescription opioids or illicit
opioids;

Mr. Cox's knowledge of any and all efforts to combat diversion, respond to the opioid
epidemic, or partner with other persons or entities to combat the opioid epidemic in ttre
City of Huntington or Cabell County;

Mr. Cox's larowledge of the Task Force's efforts to investigate or track the illegal entry,
distribution, trafhcking, diversion, or use of prescription opioids or illicit opioids in the
City of Huntin$on or Cabell County;

Mr. Cox's knowledge of the Task Force's efforts to track the sources ofthe prescription and
illicit opioids that caused problems in the City of Huntington or Cabell County;

Mr. Cox's knowledge of the Task Force's communications with the DEA or any other
federal agenry regarding prescription opioids, illicit opioids, the opioid epidemic, the
Defendants, ARCOS data, or suspicious order reports; and
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April 3, 2o2o
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Mr. Cox's knowledge of the identities of the individuals or entities the Task Force has
investigated for unlarfully producing, transporting, diverting, selling, or trafficking
Prescription Opioids and/or Illicit Opioids within or into the City of Huntington or Cabell
County.

II. Disclosure is Warranted Under z8 C.F.R, S 16.26

Pursuant to DOJ's Toufty regr-rlations, the Deputy or Associate Attorney General
assesses the following considerations in determining whether disclosure is warranted:

(aXl) Whether such disclosure is appropriate under the rules of procedure governing
the case or matter in which the demand arose;

(aXe) Whether disclosure is appropriate under the relevant substantive law of privilege.

Defendants' request satisfies both ofthese considerations. The requested testimony
directly concerns the allegations in this lawsuit. Plaintiffs allege that Defendants, distributors
of prescription drugs, violated regulatory duties arising under the CSA, that Defendants are
responsible for the influx of prescription opioids into their communities, and that Defendants
shor:ld be responsible for a myriad of harms allegedly caused in jurisdictions throughout the
Appalachian region. As a result, the requested information is relevant to determining the
reasonableness of Defendants' conduct as well as the Defendants' role, ifany, in causing
opioid misuse and/or prescription drug diversion.

DOJ's ?oufty regulations prohibit disclosure, subject to certain exceptions, if any of
the following is true:

O)0) Disclosure would violate a statute, such as the income tax larvs, z6 U.S.C. 6ro3
and 7213, or a rule of procedure, such as the grand jury secrecy rule, F.R.Cr.P., Rule
6(e),

(b)(z) Disclosure would violate a specific regulation[,]

(bX3) Disclosure wou.ld reveal classified information, unless appropriately
declassified by the originating agency,

(b)(4) Disclosure would reveal a confidential source or informant, unless the
investigative agency and the source or informant have no o$ection,

(bXS) Disclosure would reveal investigatory records compiled for law enforeement
purposes, and would interfere with enforcement proceedings or disclose
investigative techniques and procedures the effectiveness of which would thereby be
impaired, [or]

(b)(6) Diselosure would improperly reveal trade secrets without the owner's consent.

This request is not intended to implicate any of these considerations. This request is
within the scope ofordinary subpoena practice and does not seek disclosure of information
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prohibited from disclosure by statute or regulation; nor does it seek information that is
classified or that would reveal a confidential source or informant. Nor do Defendants request
investigatory records that would interfere with ongoing larv enforcement proceedings- Further,
in an abundance of caution and to avoid any concern that disclosure of investigatory records
would reveal "investigative techniques and procedures the effectiveness of which would
thereby be impaired," Defendants suggest that the information be provided as highly
confidential pursuant to the protective order governing this matter.

Please contact me directly at 212-84r-tr76 or lflahivewu@cov.com ifyou hat e aly
questions concerning this subpoena or require additional information.

Sincerely,

/s/ Lqura Flahtue Wu
Laura Flahive Wu

Counselfor Defendant
McKesson Corporation
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AO EEA (R€v. 0Zl4) Subpoena lo Testiry a! a Deposition in a Civil Action

UNlrpo Srarps Drsrrucr CouRr
for the

Southem District of West Virginia

City of Huntington: Cabell County Commission

Plaihrif
Civit Acrion No. 3:17-01362; 3-17-01665

AmerisourceBergen Drug Corporation, et al

De/endant

To

SUBPOENA TO TESTIFY AT A DEPOSITION IN A CIVIL ACTION

Danen B. Cox
6730 Liftle Falls Road, Arlington, VA22213-1213

, 
,nome ofperson to vhom lhis subpoena is directed)

il Testimony: YOU ARE COMMANDED to appear at the time, date, and place set forth below to testify at a
deposition to be taken in this civil action. Ifyou are an organization, you must designate one or more officers, directors,
or managing agents. or designate other persons who consent to tesliry on your behalfabout the following matters, or
those set forth in an atlachment:

p1u... Flaherty Sensabaugh Bonasso PLLC Date and Time:
200 Capitol Street, Charleston, WV 25301,
or another mutually convenient location 05/04/2020 9:00 am

)
)
)
)
)
)

I

The following provisions ofFed. R. Civ. P. 45 are attached - Rule 45(c), relating to the place ofcompliance;
Rule 45(d), relating to your protection as a person subject to a subpoena; and Rule 45(e) and (g), relating to your duty to
respond to this subpoena and the potential consequences ofnot doing so.

Date: 0410212020

The deposition will be recorded by this method: stenography and video

A Produclion: You. or your representatives, must also bring with you to the deposition the following documents,
electronically stored information, or objects. and must permit inspection, copying, testing, or sampling ofthe
material:

CLERK OF COURT
OR

Signoture ofClerk or Deputy Clerk

/s/Jeffrey M. Wakefield

euoneys signatnre

The name. address, e-mail address, and telephone number ofthe aftomey represenring hane or paro)
r99:"989P9=ti"" _ _ , who issues or requests this subpoena- are:

Notice to the person who issues or requests this subpoena
Ifthis subpoena commands the produclion ofdocuments, electronically stored information, or rangible things before
trial. a notice and a copy of the subpoena must be served on each paiy in this case before it is served on thiperson to
whom it is directed. Fed. R. Civ. p. a5(aX4).

Jeff wakefield, Flaherty sensabaugh Bonasso pLLc, 200 capitol street, charleston, vvv 25301,
@1
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AO 8EA (Rev 0Zl4) Subpo€na to Testify al a Deposition in a Civil Action (Page 2)

Civil Action No. 3:17-01362; 3-17-01665

PROOF OF SERYICE
(This section should not be Jiled with the coart unless required $: Fed. R Civ. P. 45.)

on l.tate l

0 [ served the subpoena by delivering a copy to the named individual as follows:

ort(date) :or

D I returned lhe subpoena unexecuted because:

Unless the subpoena was issued on behalfofthe United States, or one of its officers or agents, I have also
tendered to the witness the fees for one day's altendance, and the mileage allowed by law, in the amount of
S

My fees are $

Date:

for travel and $

I declare under penalty of perjury that this information is 1rue.

Additional information regarding anempted service. etc.:

for services, for a total of$ O.0O

Se^'er's signalure

Printed name and tille

Sener's address

I received this subpoena for (nane ofindi|idual and title, ifany)
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AO E8A (Rev. 02/l 4) Subpoena to Testify ar a Deposition in a Civil Action (Page 3)

Federal Rule of Civil Procedure 45 (c), (d), (e), and (g) (Effective l2lUl3)

(c) Plrce of CoDplirDc..

(ll For a Tdol, Heddng, or Deposilion" A snbryoa may command a

person lo attend . lri.l. hearirg, or deposition only as fullows:
(A) ivilhin 100 miles ofwhere th€ person resides, is employeq or

regplarly tansacts business in perso[ or
(B) rvithin the state \rhere the peEon resides, is employed or rcgularly

transacts business io pelson. ifthe person
(i) is a party or a party's omcer; or
(ii) is comm.nded to attend a trial atld trould nol incur substantial

expense.

121 For Oth.t Dlscowty, A subpoena may command:
(A) productioo ofdocurnents, electronically siored itrformatio!" or

tdrgible thhgs at a place within 100 miles ofwhere the persoo resides, is
employed, or regularly transacls business in person: and

(B) iospection ofpremis€s at $e premises ro be inspected.

(d) Protecting. Person Subj.ct to, subpoenri Erforcem.r3.

(1, Atoiding Un&,e Burda or Expense; Sorrc ont. A party or attomey
responsible for issuing and serving a subpoena must lake reasonable sleps
to avoid imposing undue burden or expensc on a pelson subject to Oc
subpoena. The coun for the district rvhere complianc! is requircd oust
etrforce lhis duty and impose an appropriate sanction-rvhich may include
lost eamings aod reasotrable attome.v's fees---{n a party or attomey Nho
fails 1o compl]-.

(21Cornnond to Muce Mdlerldls or Parrnlt Inspedlon.
(Al,lppearance Not Reqrir€d A person commanded to produce

documents. eleclronically stored information, or tangible things, or to
permit tie inspedion ofpremises, need not apFar in person at the place of
productiotr or iGpection unless also coomaDded to appear for a deposition,
herrhg or t ial.

(Rt Objectio8. A *tson commanded to produce docurnents or iangible
lhings or lo permit inspeation may sene on lhe party or attomey designated
h lhe subpoeoa a writtfl objectiotr to iDspec-tio& copyio& testiog, or
sampling atry or all oflhe materials or to i,lspectirE the pr€mis€s-or lo
producing electronically stored information in the folm or forEs requested-
The objection must b€ s€wed before rhe carlid oflhe tirne specilied for
cDEpliatrcr o. 14 days aner rhe subpoem is served. Ifatr objectiotr is made,
lhe lollowing rules ap?lyi

(i) At aay time, orl notice to the commaDd€d pe.so& the serving party
may 6ove the coun for the district $here coEpliatrce is rcquired for atr
order c.mpelliDg production or inspectiofl.

(ii) These acts may b€ required only !s dir€cted in the order. and the
order must protect a peIson $bo is neitho a party rlor a party's offic€r ftoD
sigdlicaot exp€Ds€ rcsultitrg from compliaace.

(31 @oshing ot ilodif iag a Subpoeno.

(A, ghen Required. On timely motioD" the court for lhe disl ct Phere
compliance is required must quash or modi8 a subpo€[a that:

(i) fails to allow a rEasonable time ro comply:
(ii) requircs a p€rson to comply beyond the geogxaphical limits

specilied in Rule 45(c);
(iii) rcquires discloslre ofprivileged or oth6 protected matter, ifno

cxc€plion or waiver applies: or
(iv) subjects a person lo undue burden

(B) When Per i ed.'fo protecr a p€6on subject to or affected by a
subpoen& the coun for the district rvhere compliance is requi.ed may. ofl
motion. quash or modiry rhe subpoem ifil requircs:

(i) disclosing a trade secret or other confidential research, development
or cor,mercial informaion: or

(ii) disclosing a, uretained expcn's opinion or infotmation lhat do€s
not describe specific ocafirences in dispute and results liom lhe cxp€n's
study that was not rcquested by a pait) .

(Cl Specihing Conditions ds an Ahernalb'e- ln lhe circumstaflces
desoib€d in Rule 45(d)(3XB). the coun may, inslead ofqulshing or
modirying a subpoena- ordcr appeamnce or prcduction under specified
cooditiotrs ifthe serving parq':

(i) shons a subslaDtial oeed for lhe testimony or material lhat crtmot be
otherwise met wilhout undue hardshipi and

(ii) ensures that lhe subpoenaed person rvill bc rcasonably coapeDsated.

(e) Duti$ in Rcspotrding to r Subpoenr.

(ll Producing Docum.aa or Electronicall! Slor.d lnlorrrwtloi. The*,
procldures apply to producing documents or elecEonically stored
information:

(At Doal/rnents. A person respondhg to a slbpo€m to producr documenls
must produce them as they are kept h lhe ordinary course ofbusincss or
must orgalize and label them lo corrcspond lo the categories in the demaid

(B) Forfilot Ptoducin{ Electronicalb, Stored lnlonnation Not Specilied.
lfa subpocna does not speciry a form for producing elecfionically stored
information, the person responding must produce it in a form or forms in
which it is ordinarily maintained or in a reasonably usable form or forms.

(C, Electonically Stored Inlornation Produced in Only One Forn. fie
person rcsponding need not produce the same electronically slored
informdion in more than onc form.

(Dl lnaccessible Electronically Stored Infonnotion The p€rsotr
res?onding need not provide discovery ofelectronically stored information
fiom sourcls lhat the person identilies as not reasonably accessible because
ofundue burden or cosl- On motion to compel discovery or for a protective
order, the peason responding mu$ sholv that the information is not
reaso&bly accessible b€cause ofuodue burd€n or cost. Ifthat showing is
made. the couat may no[etheless order discovery fom such sources ifthc
requesting pdty sholrs good cause. considering the limilalions ofRule
26{bX2XC). The coun may s?eci$ conditions for the discorcry.

(21 Clalrnlng Pr lege o. ProlecTiort
(A) Inlorrnation Wnhheld A person $'ithholdilg subpo€rued hformstiotr

uader a claim lhat it is privileged or subject to protection as trial-prepat'ation
material must:

(i) expressly make the claim; and
(ii) describe tlle nature ofthe rvidheld documcnts, communications, or

langible things in a m.nnc. that, \ithoul revealing inforrnation itself
privileged or proaected will enable the panies lo assess the claim.
(Bl Inlonnation Ptoduced. IfiDformation produced h respoose to a

subpoeoa is subject to a claim ofprivilege or of protection as

trial-preparation material, tle person making {he claim may notiry any pany
that rcc€ived the info.mation oflhe claim and the ba5is for it. After being
oolifed a party musl promptly retum, sequester. or desEoy lhe specified
information and &ry copies it bas: must lot use or dGclos€ the hforoatioo
ufltil the claim is resolved: must tske reasonable steps to retrieve lhe
infomation ifrhe pany discloscd it before being notified: and may promptly
present the infomalion under seal to thc coun for lhc disrrict wherc
compliance is rcquired lor a determinalion ofthe claim- The person who
produced the iofomration mLst prcserve the information until the claim is
resolved.

(g) CoEt mpt.
The cout for lhe disrid where campliaoce is required-atrd also, afrer a
motiotr is traisferae4 lhe issuinB court-may hold itr cooteopt a persotr
wllo, having been scrved, fsils rvilhout adequate cxcuse to obey the
subpoeDa or .Il ordel related to it.

For access to subpoena mat€rialE see Fed. R. Civ. P 45(a ) Commtte€ Note (20 I -l ).
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AO 888 (Rev.02l14) Subpoena to Produce Documcnts. Information, orObjects or to Permit Inspection ofPremises in aCivilAction

UNrrpn Srarps Drsrnrcr Counr
for the

Southem District of West Virginia

City of Huntington; Cabell County Commission

Plaihtifr
)
)
)
)
)
)

Civil Acrion No. 3:17-01362:' 3-17-01665

AmerisourceBergen Drug Corporation, et al.

Defendant

SUBPOENA TO PRODUCE DOCUMENTS, INFORMATION, OR OBJECTS
OR TO PERMIT INSPECTION OF PREMISES IN A CIVIL ACTION

To: Danen B. Cox
6730 Little Falls Road, Arlington, VA22213-1213

(liame ofperson to vhon this subpoena is dirccted)

4 Production: YOU ARE COMMANDED to produce at the time, date, and place set forth below the following
documents. electronically stored information. or objecls, and to permit inspection. copying. testing. or sampling ofthe
material: All documents, communications, and electronically stored information identified and described in Attachment

A to this subpoena.

Place: p136grty Ssnsabaugh Bonasso PLLC
200 Capitol Street, Chadeston, WV 2530'1,
or another mutually convenient location

Date and Time:

0412012020 9:0O am

ta Inspection of Premrse.s: YOU ARE COMMANDED lo permit entry onto the designated premises. land. or
other property possessed or controlled by you at the time. date, and location set forth below. so that the requesting party
may inspect- measure. survey. photograph. test, or sample the property or any designated object or operation on it.

Place: Date and Time:

The following provisions of Fed. R. Civ. P. 45 are attached - Rule 45(c), relating to the place ofcompliance;
Rule 45(d). relating to your protection as a person subject 1o a subpoena; and Rule 45(e) and (g), relating to your duty to
respond to this subpoena and the potential consequences ofnot doing so.

Dare: O4|OA202O

CLERK OF COURT
OR

/s/Jeffrey M. Wakefleld
Signature ofClerk or Deputv Clerk ,l tto rne-,- s si gnature

The name. address. e-mail address, and telephone number ofthe attomey representing tname ofpary.)

McKes tion . who issues or requests this subpoena, are:

Jeff Wakefield, Flaherty Sensabaugh Bonasso PLLC, 200 Capitol Street, Charleston, WV 25301,

Notice to the person who issues or requests this subpoena
Ifthis subpoena commands the production ofdocuments, electronically stored information. or tangible things or the
inspection ofpremises before trial, a notice and a copy ofthe subpoena must be served on each party in this case before
it is served on the person to whom it is directed. Fed. R. Civ. P.45(aX4).
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AO 888 (Rev.02/l4)SubpoenatoProduceDocuments,Information.orObjectsorloPermitInspecnonofPremisesinaCivilAction(Page2)

Civil Action No. 3:17-01362, 3-17-01665

PROOF OF SERVICtr
(This seclion shoald not beliled b,ith the cou anless reqaired b1 Fed. R Civ. P.45.)

I received this subpoena fot bor e of indiyidual and title. if any)

on lddte)

il I served the subpoena by delivering a copy to the named person as follorvs:

on ldate) or

D I retumed the subpoena unexecuted because:

Unless the subpoena was issued on behalfofthe United States, or one of its officers or agents, I have also
tendered to the witness the fees for one day's attendance, and the mileage allowed by law, in the amount of
$

My fees are $ for travel and S

I declare under penalty ofperjury that this information is true.

Additional information regarding attempted service. etc. :

for services. for a total of $ 0-00

Sen-er's signature

Printed nane and tille

Sen-er's address

Date:
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AO 8EB ( Rev. 02/14) Subpoena to Produce Documenls, Information, or Obje.ls or to Permit lnspection ofPr€mis€s in a Civil Action(Page l)

Federal Rule of Civil Procedure 45 (c), (d), (e), and (g) (Effective l2lul3)
(c) Plece of (:omplian.e.

(l\ Fot o frial, Eeoring, or Depotirion. A snbpoena may coEmatrd a
person to atteod a trial, hearhg. or deposition only as follo\s:

(A) rvithin 100 miles ofwhere the person resides, is employed or
regulady transacts business in peEon: or

(B) rlithin the stare rvhere the person rcsides. is employc4 or regularly
transacls busincss in pcrson, iflhe pcrson

(i) is a party or a party's officeri ot
(ii) is commanded to allend a trial and \rould not incur subst mtial

expe0se.

(21 Fot Oth.t Dlscove.f. A subpoena may command:
(A) productioo ofdocuments. electronically stored information. or

langible things ar a place rrithin 100 miles ofwhere fie person resides, is
emploled or regularly transacs business in person: and

(B) inspection ofpremises at lhe prernises to be inspected.

(d) Protecting e Perion Subiact to { SubDoenr; Enforcemetrt.

(ll Arviding Undae Burden or Eqrense: Sanctiot s. A party or atlomey
reslonsible for issuing and serving a subpoena must take reasonable steps
lo avoid imposing undue burden or expense on a person subjecr to the
subpoena. The coult for the district $here compliance is required must
edorce lhis duo and impose an appropriarc sanctioD-$,hich may i&lude
lost eamings and reasonable attomey's fees---{n a pa4' or attomey lvho
fails to compll".

(2) Commotd ro Prohlce Moraridls or Pern il laspecfion.
l l ,lppearance Not Reqaried. A pfison commanded to produce

documents. electronicalh stored information, or tangible lhillgs. or to
permit rhe inspeclioo ofpremises, reed not appear in person at the place of
productiotr or iNpection uEless also commanded to appeal for a deposition,
hearing, or trial.

(B) Objecoons. A person conunatrded to produce documents or taogible
lhings or to pemit insp€ctioD Day seIve on thc pany or anorney designated
in the subpo€na a \rrittetr objection to inspectin& copying. tesritrg, or
sarnpling an-v or all ofthe materials or lo ins?ecling the premises---{r to
producing electorically storcd hformation in the form or forms tequested.
The objection must be served before the earlier oflhe time specifed for
compliarce or 14 days afler the subpoena is served. Ifao objcction is made,
rhe follo\$ing rules apply:

(i) At any time, on notice to lhe coE randed person, the serving party
fiay move the oourt for the dist ict lvhere compliance is requircd for an
ordea compellhg production or inspection.

(ii) These acts may be required onl], 8s direced in the o.der. and the
ordcr must prorcct a person \.ho is neither I pany nor a party s oEcer iom
significant expense resulting ftom cornplianc€.

(ii) disclosing an unrctsined exp€n's opinion or information that do€s
oot describe specific occurreoces io dispule atrd results from lhe expert's
study lh.t was not requested by a party.

(C) Specilying Corditions as an Aherratiee. ln lhe circumstances
desfiiH itr Rule 45(d)(3XB), lhe coun Eay, iBlead ofquashiog or
modirying a subpoeDa, order ep€rratrce or productiotr utrder specified
conditions iflhe servilg party:

(i) shows a subslaltial need for tbe testimony or material lhat cannot bc
olheiilis€ Eet without utrdue hadship; atrd

(ii) ensures that lhc subpoenaed person rvill be reasonably compensated.

(e) Duaies itr R.spordirg to. Subpocn..

(ll Pro&tcing Doanmerra or Electronicall! Srored lrlforrruriorl'fie*
procedues apply to producing documeots or electooically stored
iDformaaiotr:

lAl Docunents. A get*n responding to a subpoe[a to produce documenls
must produce lhe6 as they arc kept h the ordiMry course ofbushess or
must orgadze a label them to conespo[d to the categories ilr lhe dematrd.

l8) FornJor P@dr/cing Electrohicalb Stored Infomution Not Spectfred.
lfa subpoena does not specifu a form for producing elecEodcally storcd
informatio& lhe pelsoo respooditrg Dusl produce it in a form or forms i,
which it is ordinarily Eairtaired or in s reasonably usable form or forms.

lcl Electrontcalb Stored Inlormation Produced in Only One Form fhe
person responding need rct produce the saEe elccronically stored
infomatio! itr more thatr one forE.

(D, lnaccessible Electrcnically Stored lnlornation The pe$on
responding need not provide discovery ofelecuodcally stotEd hformation
from souces thal the p€rsoD ide ilies as lot rcasonably accessible because
ofutrdue burde! or cost. On Eotion to compel discovery or for a proteclive
order. the person responding must show ftat fie infomation is not
reasonably accassible because ofundue burden or cosf. lfthaf showing is
made. the coult may nonetheless order discover) &06 such sources ifthe
requ€sting pany shows good cause. coDsidering fic limilations olRule
25(bX2XC). The court ma]., speciry conditions for lhe discovcry.

(21 Cloimlng Htilege ot Protel\iorr.
(Al lnformation Withheld A person $ilhbolditrg slbpoemed informalion

under a claim that il is privileged or subject to protection as trial-Eeparation
maErial must:

(i) expressly 6ake the claim; and
(ii) describe the nature ofthe wifiheld documcnts, communicatiotrs" o!

langible things in a ma!trer lhat, $ithout rcvcaling information itself
privileged or protecte4 $ill enable the panies to assess the claiE.
(Bl lr{omation Produced lfinformation produced in response to a

subpoena is subject to a claim ofprivilege or ofprotectiotr as
trial-preparation material, the person making the claim may Dotiry atry partv
that received the iDformalioD of$e claim and tbe basG for it. Afler being
notified. a party musl promptly rcturn, sequester. or destroy lhe s?ecified
ilformation and any copies it has: must llot use or disclose the information
until thc claim is rEsolved, must lake reasonable sleps to retrieve the
information ifthe pany disclos€d it beforc being notified; and may prompdy
present the information utrder seal to the coun hr the disEicl where
complianc! is rcquired for a determiMtioD oflhe claim. The person who
produced the infomation must prcserve the information until the claim is
resolved-

(3t Quoshing ot ModiI|ing a Subpoeno.
(.lYhen Required. On timely motioE, fte coun for fte district \r.here

compliance is required must quash or modify a subpoena thatl
(i) fails to allolt a ressonable fime to comply:
(ii) rcquircs a person to comply beyond rhe geographical liEils

specified in Rule 45(c):
(iii) requires disclosue ofprivileged or other protected matter. ifno

exceptiotr or lvaiver applies: or
(ir) subjects a person to unduc burd€n.

(Bl When Pemired. To protect a pe6on subjecr to or affecred b) a
subpoena.lhe coun for lhe disEict lvhere compliarce is rcquircd mar, on
molroE. quash or modifu the subpoena ifil rcquires:

(i) disclosing a trade se6et or other confidertial rcscarch,
delclopmenl or comrnercial hfotaation: or

(g) Conl€6pt.
The couIl for lhe districl where compliarce is rcquired-and also. after a
motion is transfened fte issuing coun---rnay hold in contempt a person
\rto, havilg been seweq fails without adequate excuse to obey the
subpo€da or an ord6 related to it.

For aaccss to subpoena materials. see Fed. R. Ci!. P. 45(a) Committee Note (2013).
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ATTACHMENTA

Requests for Production to Darren Cox

DEFINITIONS

The following terms shall have the meanings set forth below. Notwithstanding any
definition set forth below. each word. term, or phrase used in these Requests is intended to have
the broadest meaning permitted under the Federal Rules of Civil Procedure and the Local Rules
of Procedure for the Southem District of West Virginia.

''Communication" has the full meaning ascribed to it by Local Rule of Civil Procedure
26.2(c)(l ), and means any transmission of information (whether lormal or informal) by
one or more Persons and/or between two or more Persons by means including, but not
limited to, telephone conversations, letters, faxes, electronic mail, text messages, instant
messages, other computer linkups, written memoranda. and face-to-face conversations.

2. "Document" has the full meaning ascribed to it by Federal Rule of Civil Procedure 34(a)
and Local Rule of Civil Procedure 26.2(c)(2), and means the complete original (or
complete copy where the original is unavailable) and each non-identical copy (where
different from the original because ofnotes made on the copy or otherwise) ofany
writing or record, including, but not limited to, all written, t)?ewritten. handwritten,
printed. or $aphic mafter ofany kind or nature, however produced or reproduced. any
form ofcollected data for use with electronic data processing equipment. and any
mechanical or electronic visual or sound recordings or text messages in Your possession,
custody, or control. "Documents" include, but are not limited to, books. papers. contracts,
memoranda. invoices, correspondence, notes, studies. reports, manuals, photographs,
drawings, charts, graphs, data compilations, other writings, microfilm, microfiche, audio
recordings. video recordings. electronic mail. and any other information stored in
electronic form, and each different version or copy ofeach Document, including. but not
Iimited to, drafts.

3. ''Defendants" means all defendants named in City of Huntington v. AmerisourceBergen
Drug Corp., et al., Civil Action No. 3:17-01362, and Cabell County Commission v.

AmerisourceBergen Drug Corp., et al.- Civil Action No. 3: l7-01665, as ofthe date of
this notice.

4- "Prescription Opioids" means FDA-approved pain-reducing medications that consist of
natural, synthetic. or semisynthetic chemicals that bind to opioid receptors in the brain or
body to produce an analgesic effect. including but not limited to prescription medications
containing hydrocodone. oxycodone, fentanyl. and hydromorphone, that may be obtained
by patients in the state of West Virginia only through prescriptions filled by dispensers
duly licensed and regulated.

5. "lllicit Opioids" means substances comprised ofor containing natural. synthetic, or
semisynthetic chemicals that bind to opioid receptors in the brain or body that are not

sl l l76l9-2
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approved by FDA, including but not limited to heroin, fentanyl. carfentanil, other
fentanyl-type analogs, and counterfeit opioid medications.

6. *ARCOS Data" means data reported by DEA Registrants pursuant to 2l U.S.C. $ 827
through the Automation of Reports and Consolidated Orders System.

7. "Suspicious Order Report(s)" means a report filed by DEA Registrants pursuant to
2l c.F.R. $ 1301.74(b).

INTRODUCTION

Should You consider any ofthe Documents requested to be confidential such that they
should not be generally disseminated to the public or released to the press, we ask that You
designate them as such under the Protective Orders in the MDL (copies attached) and the parties
will deal with them accordingly.

All of the following requests are intended to encompass Documents maintained in
electronic or paper form- and "correspondence" or "Communications" include emails, letters or
other papers, and memoranda reflecting oral Communications.

As these Documents will be shared with other counsel and parties, we ask that You
produce copies ofthem in electronic or paper form. Please let Defendants know ifthere are
charges or fees for searching or copying and, if so, also advise whether You will provide an
invoice for the cost after production or if prepayment is required.

Unless otherwise indicated, the Relevant Time Period applicable to these requests is 1996
to the present. I

DOCUMENTS TO BE PRODUCED

l. AII Documents conceming the meaning of the term ''suspicious orders" in connection
with orders for controlled substances, including but not limited to all Documents
reflecting Your position, or the position of the Huntington Violent Crime & Drug Task
Force, regarding the meaning of"suspicious orders.''

2. All Documents describing, relating to. or reflecting efforts made by you. or by the
Huntington Violent Crime & Drug Task Force, to access or utilize ARCOS Data.
Suspicious Order Reports. and,/or West Virginia Controlled Substance Automated
Prescription Program data to combat the diversion or misuse ofprescription opioids in
the City of Huntington, Cabell County. or any town, village. or city within
Cabell County.

3. All Documents referring or relating to the unlaufi-rl use. misuse, abuse, sale, diversion,
production, transportation, distribution, purchase, and/or trafficking ofprescription or

' Should the Court issue a ruling establishing a differenr time period for discovery, Defendants will revise the
Relevant Time Period accordingly.
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Illicit Opioids within or into the City of Huntington, Cabell County, or any town, village,
or city within Cabell County.

4. All Documents discussing or identifying the source(s) of Illicit Opioids consumed in the
City of Huntington, Cabell County, or any town, village, or city within Cabell County.
including but not limited to all Documents identifying China. Mexico, or other actors as
responsible for transporting Illicit Opioids.

5. All Documents and data referring, tracking, or relating to any arrests, investigations. and
indictments for crimes relating to the unlawful use. misuse, abuse. sale, diversion,
production. transportation. distribution. purchase, and/or trafficking ofPrescription or
Illicit Opioids within or into the City of Huntington, Cabell County, or any town, village,
or city within Cabell County.

6. All Documents discussing, referring. or relating to Your efforts, or the efforts of the
Huntington Violent Crime & Drug Task Force, to combat the unlawfirl use. misuse.
abuse, sale, diversion, production, transportation, distribution, purchase, and./or
trafficking of Prescription or Illicit Opioids within or into the City of Huntington, Cabell
County. or any town. village. or city within Cabell County.

7. All Documents and Communications identifying. discussing, or relating to the individuals
or entities You suspect or know have unlawfully produced. transported, diverted. sold,
and/or trafficked Prescription or Illicit Opioids within or into the City of Huntington.
Cabell County. or any town. village. or city within Cabell County.

8. All Documents referring or relating to Your efforts, orthe efforts ofthe Huntington
Violent Crime & Drug Task Force, to suspend, revoke, or seek the suspension or
revocation ofregistrations or licenses of. or fine or otherwise sanction any distributors.
doctors, pharmacies, pharmacists, healthcare providers or other persons or entities
because ofthe alleged diversion or trafficking ofPrescription Opioids within or into the
City ofHuntington, Cabell County, or any town, village, or city within Cabell County.

9. AII Documents discussing. referring, or relating to Your efforts. or the efforts of the
Huntinglon Violent Crime & Drug Task Force, to facilitate intelligence sharing and
promote coordinated strategies to combat the use, misuse, abuse, sale, diversion,
production. transportation, distribution. purchase, and,/or trafficking ofprescription or
Illicit Opioids within or into the City of Huntingon. Cabell County. or any town. village,
or city within Cabell County.

10. All Documents that state, discuss, reflect. or suggest recommendations for actions to be
taken by You. the Huntington Violent Crime & Drug Task Force. or any federal, state. or
local agency within the City ofHuntington, Cabell County. or any town, village. or city
within Cabell County, to combat the use, misuse, abuse, sale, diversion, production,
transportation, distribution, purchase. and/or trafficking ofprescription or Illicit opioids.

I l. All Documents conceming the structure and operation of the Huntington violent Crime
& Drug Task Force. including but not limited to organizational charts and all Documents
discussing the operation of the Task Force's initiatives and programs.
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12. All Documents reflecting the finances of the Huntington Violent Crime & Drug Task
Force, including but not limited to budgets, expense reports, and Documents conceming
the Task Force's funding.

13. All Documents conceming and/or relating to the creation ofthe Huntington Violent
Crime & Drug Task Force.

14. All Documents conceming and/or relating to Your participation. or the participation of
the Huntington Violent Crime & Drug Task Force, in the U.S. Department ofJustice's
Appalachian Regional Prescription Opioid Strike Force, the U.S. Department ofJustice's
Health Care Crimes Task Force, U.S. Department of Justice's Prescription Interdiction &
Litigation Task Force, the Central West Virginia Task Force, the West Virginia Mountain
Region Drug Task Force, the Mon Valley Drug Task Force, the Mon Metro Drug &
Violent Crime Task Force. the Mountain Lakes Drug and Violent Crime Unit. the
Hancock/Brooke/Weirton Drug & Violent Crime Task Force, Ohio Valley Drug &
Violent Crime Task Force, the Appalachia High lntensity Drug Trafficking Area, the
National City-County Task Force on the Opioid Epidemic, or any other task force,
organization. and./or committee with responsibilities relating to Prescription Opioids or
lllicit Opioids in the State of West Virginia.

15. All Documents and Communications referring or relating to any assistance. grants.
subgrants, or funding that the Huntington Violent Crime & Drug Task Force provided to
the City of Huntington, Cabell County. or any town. village. or city within
Cabell County. to combat drug-related crime. respond to the opioid epidemic. or form a
joint task force to combat the opioid epidemic.

16. All Documents discussing, referring. or relating to any trainings provided by the
Huntinglon Violent Crime & Drug Task Force.

17. All Documents discussing referring. or identifying all initiatives or programs developed
by the Huntington Violent Crime & Drug Task Force to combat the unlawful prescribing,
dispensing, use, misuse, abuse, sale, diversion, production, transportation. distribution,
purchase, or trafficking ofPrescription or Illicit Opioids within or into the City of
Huntington. Cabell County. or any town, village, or city within Cabell County. including
all Documents relevant to the Task Force's decision to implement, continue, or
discontinue any initiative or program.

18. All Documents referring or relating to any Defendant, including but not timited to all
Communications between You or the Huntington Violent Crime & Drug Task Force and
any Defendant.

19. All Documents and Communications between You, or the Huntington Violent Crime &
Drug Task Force. and any federal. state. or local agency (including but not limited to the
West Virginia Board of Pharmacy, the West Virginia Board of Medicine. the West
Virginia Board oflOsteopathic Medicine. the West Virginia Board of Dentistry, the West
Virginia State Board of Examiners for Licensed Practical Nurses, the West Virginia State
Board of Examiners for Registered Professional Nurses, the DEA. the Department of
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Justice, the FBl, other federal, state, and local law enforcement entities), and the City of
Huntington, Cabell County, or any town. village, or city within Cabell County regarding
Illicit Opioids, Prescription Opioids, diversion, or the opioid epidemic. Included within
this response are all Documents and Communications regarding efforts to combat drug-
related crime, respond to the opioid epidemic, or form ajoint task force to combat the
opioid epidemic.

20. All Communications between You, or the Huntington Violent Crime & Drug Task Force.
and any person or entity that are responsive to any request above (No. 1 through l9),
including but not limited to alI Communications regarding Itlicit Opioids, Prescription
Opioids, diversion, and the opioid epidemic.
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EXHIBIT 3
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IN THE UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF OHIO

EASTERN DIVISION

lN RE: NATIONAL PRESCRIPTION
OPIATE LITIGATION Case No.: 1 :17-md-2804-DAP

This document relates to: Honorable Dan Aaron Polster

CASE MANAGEMENT ORDER NO. 2 : PROTECTIVE OROER

l. Scope of Order

1. Disclosure and discovery activity in this proceeding may involve production

of confidential, proprietary, and/or private information for which special protection from

public disclosure and from use for any purpose other than prosecuting this litigation would

be warranted. Accordingly, the parties hereby stipulate to and petition the Court to enter

the following Stipulated Protective Order ("Protective Orde/' or "Orde/'). Unless otherwise

noted, this Order is also subject to the Local Rules of this District and the Federal Rules of

Civil Procedure on matters of procedure and calculation of time periods. Unless otherwise

stated, all periods of time provided for in this Order are calculated as calendar days

2. This Protective Order shall govern all hard copy and electronic materials,

the information contained therein, and all other information produced or disclosed during

this proceeding, captioned as ln re: National Prescription Opiate Litigation (MDL No.

2804), Case No. 1:17-CV-2804, which includes any related actions that have been or will

be originally filed in this Court, transferred to this Court, or removed to this Court and

assigned there ("the Litigation"). All materials produced or adduced in the course of

I

4Il Cases
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discovery, including all copies, excerpts, summaries, or compilations thereof, whether

revealed in a document, deposition, other testimony, discovery response or otheMise, by

any Party to this Litigation (the "Producing Parff') to any other party or parties (the

"Receiving Party"). This Protective Order is binding upon all the Parties to this Litigation,

including their respective corporate parents, subsidiaries and affiliates and their respective

attorneys, principals, agents, experts, consultants, representatives, directors, officers, and

employees, and others as set forth in this Protective Order.

3. Third parties who so elect may avail themselves of, and agree to be bound

by, the terms and conditions of this Protective Order and thereby become a Producing

Party for purposes of this Protective Order.

4. The entry of this Protective Order does not preclude any party from

seeking a further order of this Court pursuant to Federal Rule of Civil Procedure 26(c).

5. Nothing herein shall be construed to affect in any manner the

admissibility at trial or any other court proceeding of any document, testimony, or other

evidence.

6. This Protective Order does not confer blanket protection on all

disclosures or responses to discovery and the protection it affords extends only to the

specific information or items that are entitled to protection under the applicable legal

principles for treatment as confidential.

ll. Definitions

7. Partv. "Party" means any of the parties in this Litigation at the time this

Protective Order is entered, including officers and directors of such parties. lf additional

parties are added other than parents, subsidiaries or affiliates of current parties to this

Litigation, then their ability to receive Confidential lnformation and/or Highly Confidential
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lnformation as set forth in this Protective Order will be subject to them being bound, by

agreement or Court Order, to this Protective Order.

8. Discovery Material. "Discove ry Material" means any information, document,

or tangible thing, response to discovery requests, deposition testimony or transcript, and

any other similar materials, or portions thereof. To the extent that matter stored or

recorded in the form of electronic or magnetic media (including information, files,

databases, or programs stored on any digital or analog machine-readable device,

computers, lnternet sites, discs, networks, or tapes) ("Computerized Material") is produced

by any Party in such form, the Producing Party may designate such matters as confidential

by a designation of "CONFIDENTIAL" or "HIGHLY CONFIDENTIAL" on the media.

Whenever any Party to whom Computerized Material designated as CONFIDENTIAL or

HIGHLY CONFIDENTIAL is produced reduces such material to hardcopy form, that Party

shall mark the hardcopy form with the corresponding "CONFIDENTIAL" or 'HIGHLY

CONFIDENTIAL" designation.

9. Comoetitor. Competitor means any company or individual, other than the

Designating Party, engaged in the design; development; manufacture; regulatory review

process; dispensing; marketing; distribution; creation, prosecution, pursuit, or other

development of an interest in protecting intellectual property; and/or licensing of any

product or services involving opioids; provided, however, that this section shall not be

construed as limiting the disclosure of Discovery Material to an Expert in this Litigation, so

long as the notice required under Paragraph 38 is provided to the Designating party prior

lo any such disclosure where required, and so long as no Discovery Material produced by

one Defendant is shown to any current employee or consultant of a different Defendant,

J
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except as provided in Paragraphs 33 or 34

10- Confidential lnformation. "Confidential lnformation" is defined herein as

information that the Producing Party in good faith believes would be entitled to protection

on a motion for a protective order pursuant to Fed. R. Civ. P. 26(c) on the basis that it

constitutes, reflects, discloses, or contains information protected from disclosure by statute

or that should be protected from disclosure as confidential personal information, medical

or psychiatric information, personnel records, Confidential Protected Health lnformation,

protected law enforcement materials (including investigative files, overdose records,

narcane, coroner's records, court records, and prosecution files), research, technical,

commercial or financial informatlon that the Designating Party has maintained as

confidential, or such other proprietary or sensitive business and commercial information

that is not publicly available. Public records and other information or documents that are

publicly available may not be designated as Confidential lnformation. ln designating

discovery materials as Confidential lnformation, the Producing Party shall do so in good

faith consistent with the provisions of this Protective Order and rulings of the Court.

Nothing herein shall be construed to allow for global designations of all documents as

"Confidential."

11. Hiohlv Confidential lnformalion. "Highly Confidential lnformation" is defined

herein as information which, if disclosed, disseminated, or used by or to a competitor of

the Producing Party or any other person not enumerated in paragraphs 32 and 33, could

reasonably result in possible antitrust violations or commercial, financial, or business

harm. ln designating discovery materials as Highly confidential lnformation, the

Producing Party shall do so in good faith consistent with the provisions of this Protective

.l
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Order and rulings of the Court. Nothing herein shall be construed to allow for global

designations of all documents as "Highly Confidential."

12. Manufacturer Defendant: Manufacturer Defendant means any Defendant in

this litigation that manufactures any Opioid Product for sale or distribution in the United

States.

13. Distributor Defendant: Distributor Defendant means any Defendant in this

litigation that distributes any Opioid Product in the United States other than a product they

manufacture or license for manufacture

14. Retail Defendant: Retail Defendant means any Defendant in this litigation

that sells or distributes any Opioid Product directly to consumers in the United States.

15. Receivino Partv. 'Receiving Party" means a Party to this Litigation, and all

employees, agents, and directors (other than Counsel) of the Party that receives

Discovery Material from a Producing Party.

16. Producinq Partv. "Producing Party" means a Party to this Litigation, and all

directors, employees, and agents (other than Counsel) of the Party or any third party that

produces or otheruvise makes available Discovery Material to a Receiving party, subject to

paragraph 3.

17. Protected Mate "Protected Material" means any Discovery Material, and

any copies, abstracts, summaries, or information derived from such Discovery Material,

and any notes or other records regarding the contents of such Discovery Material, that is

designated as "Confidential" or "Highly Confidential" in accordance with this protective

"Outside Counsel" means any law firm or attorney who

5

Order

18. Outside Counsel
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represents any Party for purposes of this litigation.

'19. ln-House Counsel. "ln-House Counsel" means attorney employees of any

Party.

20. Counsel. "Counsel," without another qualifier, means Outside Counsel and

ln- House Counsel.

21 . lndependent Expert. "lndependent Expert' means an expert and/or

assist Counsel

employed by a

ation or Highly

independent consultant formally retained, and/or employed to advise or to

in the preparation and/or trial of this Litigation, and their staff who are not

Party to whom it is reasonably necessary to disclose Confidential lnform

Confidential lnformation for the purpose of this Litigation.

22. This Litiqation. "This Litigation" means all actions in MDL No. 2804, ln re:

National Prescription Opiate Litigation or hereafter subject to transfer to MDL No. 2804.

lll. Designation and Redaction of Confidential lnformation

23. For each document produced by the Producing Party that contains or

constitutes Confidential lnformation or Highly Confidential lnformation pursuant to this

Protective Order, each page shall be marked "CONFIDENTIAL-SUBJECT TO

PROTECTIVE ORDER', or "HIGHLY CONFTDENTTAL-SUBJECT TO PROTECTTVE

ORDER' or comparable notices.

24. Specific discovery responses produced by the Producing party shall, if

appropriate, be designated as Confidential lnformation or Highly Confidential lnformation

by marking the pages of the document that contain such information with the notation

"CONFIDENTIAL-SUBJECT TO PROTECTTVE ORDER', or "HtcHLy

CONFIDENTIAL-SUBJECT TO PROTECTIVE ORDER" or comparable notices.

6
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25. lnformation disclosed through testimony at a deposition taken in connection

with this Litigation may be designated as Confidential lnformation or Highly Confidential

lnformation by designating the portions of the transcript in a letter to be served on the

court reporter and opposing counsel within thirty (30) calendar days of the Producing

Party's receipt of the certified transcript of a deposition. The court reporter will indicate the

portions designated as Confidential or Highly Confidential and segregate them as

appropriate. Designations of transcripts will apply to audio, video, or other recordings of

the testimony. The court reporter shall clearly mark any transcript released prior to the

expiration of the 30-day period as "HIGHLY CONFIDENTIAL-SUBJECT TO FURTHER

CONFIDENTIALITY REVIEW." Such transcripts will be treated as Highly Confidential

lnformation until the expiration of the 30day period. lf the Producing Party does not serve

a designation letter within the 30-day period, then the entire transcript will be deemed

not to contain Confidential lnformation or Highly Confidential lnformation and the

"HIGHLY CONFIDENTIAL-SUBJECT TO FURTHER CONFIDENTIALITY REVIEW'

legend shall be removed.

26. ln accordance with this Protective Order, only the persons identified under

Paragraphs 33 and 34, below, along with the witness and the witness's counsel may be

present if any questions regarding Confidential lnformation or Highly Confidential are

asked. This paragraph shall not be deemed to authorize disclosure of any document or

information to any person to whom disclosure is prohibited under this Protective Order.

27. A Party in this Litigation may designate aS "CONFIDENTIAL'or "HIGHLY

CONFIDENTIAL" any document, material, or other information produced by, or testimony

given by, any other person or entity that the designating Party reasonably believes

7
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qualifies as the designating Party's Confidential lnformation or Highly Confidential

lnformation pursuant to this Protective Order. The Pafi claiming confidentiality shall

designate the information as such within thifi (30) days of its receipt of such information.

Any Party receiving information from a third party shall treat such information as Highly

Confidential during this thirty (30) day period while all Parties have an opportunity to

review the information and determine whether it should be designated as confidential. Any

Party designating third party information as Confidential lnformation or Highly Confidential

lnformation shall have the same rights as a Producing Party under this Protective Order

with respect to such information.

28. This Protective Order shall not be construed to protect from production or to

permit the "Confidential lnformation' or "Highly Confidential lnformation' designation of any

document that (a) the party has not made reasonable efforts to keep confidential, or (b) is

at the time of production or disclosure, or subsequently becomes, through no wrongful act

on the part of the Receiving Pafi or the individual or individuals who caused the

information to become public, generally available to the public through publication or

othenrise.

29. ln order to protect against unauthorized disclosure of Confidential

lnformation and Highly Confidential lnformation, a Producing Party may redact certain

Confidential or Highly lnformation from produced documents, materials or other things.

The basis for any such redaction shall be stated in the Redaction field of the metadata

produced pursuant to the Document Production Protocol or, in the event that such

metadata is not technologically feasible, a log of the redactions. Specifically, the

Producing Party may redact:

8
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(i) Personal ldentifvino Information. The names, home addresses, personal

email addresses, home telephone numbers, Social Security or tax identification numbers,

and other private information protected by law of (a) current and former employees (other

than employees' names and business contact information) and (b) individuals in clinical

studies or adverse event reports whose identity is protected by law.

(ii) Privileoed lnformation. lnformation protected from disclosure by the

attorney-client privilege, work product doctrine, or other such legal privilege protecting

information from discovery in this Litigation. The obligation to provide, and form of, privilege

logs will be addressed by separate Order.

(iii) Third Partv Confidential lnformation. lf agreed to by the Parties or

ordered by the Court under Paragraph 78, information that is protected pursuant to

confidentiality agreements between Designating Parties and third parties, as long as the

agreements require Designating Parties to redact such information in order to produce such

documents in litigation.

30. To the extent any document, materials, or other things produced contain

segregated, non-responsive Confidential or Highly Confidential lnformation concerning a

Producing Party's non-opioid products (or, in the case of Plaintiffs, concerning programs,

services, or agencies not at issue in this litigation), the Producing party may redact that

segregated, non-responsive, Confidential or Highly Confidential information except (a) that

if a Producing Party's non-opioid product is mentioned in direct comparison to the

Producing Party's opioid product, then the name and information about that product may

not be redacted or (b) if the redaction of the name and information about the producing

Party's non-opioid product(s) would render the information pertaining to producing party,s

opioid product meaningless or would remove the context of the information about
9
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Producing Pafi's opioid product, the name and information about the other product may

not be redacted. Nothing in this paragraph shall restrict Plaintiffs' right and ability to

request information about such other products nor restrict Defendants' right to object to or

otheruise seek protection from the Court concerning any such request.

31. Pursuant to 21 C.F.R. SS 314.430(e) & (f) and 20.63(0, the names of any

person or persons reporting adverse experiences of patients and the names of any

patients who were reported as experiencing adverse events that are not redacted shall be

treated as confidential, regardless of whether the document containing such names is

designated as CONFIDENTIAL INFORMATION. No such person shall be contacted, either

directly or indirectly, based on the information so disclosed without the express written

permission of the Producing Party.

lV. Access to Confidential and Highly Confidential lnformation

32. General. The Receiving Party and counsel for the Receiving Party shall not

disclose or permit the disclosure of any Confidential or Highly Confidential lnformation to

any third person or entity except as set forth in Paragraphs 33 and 34.

33. ln the absence of written permission from the Producing Party or an order of

the Court, any Confidential lnformation produced in accordance with the provisions of this

Protective Order shall be used solely for purposes of this Litigation (except as provided by

Paragraph 33.1) and its contents shall not be disclosed to any person unless that person

falls within at least one of the following categories:

a. Outside Counsel and ln-House Counsel, and the attorneys, paralegals,

stenographic, and clerical staff employed by such counsel;

b. Vendor agents retained by the parties or counsel for the parties, provided

l0
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that the vendor agrees to be bound by this Protective Order and completes

the certification contained in Exhibit A, Acknowledgment and Agreement to

Be Bound;

c. lndividual Parties;

d. Present or former officers, directors, and employees of a Party, provided that

former officers, directors, or employees of the Designating Party may be

shown documents prepared after the date of his or her departure only to the

extent counsel for the Receiving Party determines in good faith that the

employee's assistance is reasonably necessary to the conduct of this

Litigation and provided that such persons have completed the certification

contained in Exhibit A, Acknowledgment and Agreement to Be Bound.

Nothing in this paragraph shall be deemed to permit the showing of one

defendant's Confidential lnformation to an officer, director, or employee of

another defendant, except to the extent otheruise authorized by this Order;

e. Stenographic employees and court reporters recording or transcribing

testimony in this Litigation;

f. The Court, any Special Master appointed by the Court, and any members of

their staffs to whom it is necessary to disclose the information;

g. Formally retained independent experts and/or consultants, provided that the

recipient agrees to be bound by this Protective Order and completes the

certification contained in Exhibit A, Acknowledgment and Agreement to Be

Bound;

h. Any individual(s) who authored, prepared, or previously reviewed or received

the information;

ll
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i. To the extent contemplated by Case Management Order One, dated April

'l'l, 2018 (Dkt. No. 232), those liability insurance companies from which any

Defendant has sought or may seek insurance coverage to (i) provide or

reimburse for the defense of the L,tigation and/or (ii) satisfy all or part of any

liability in the Litigation.

j. State or federal law enforcement agencies, but only after such persons have

completed the certification contained in Exhibit A, Acknowledgment and

Agreement to Be Bound. Disclosure pursuant to this subparagraph will be

made only after the Designating party has been given ten (10) days, notice

of the Receiving Party's intent to disclose, and a description of the materials

the Receiving Party intends to disclose. lf the Designating party objects to

disclosure, the Designating Party may request a meet and confer and may

seek a protective order from the Court.

k. Plaintiffs counsel of record to any plaintiff with a case pending in MDL 2g04

shall be permitted to receive the confidentiar lnformation of any producing

Party regardless of whether that attorney is counsel of record in any

individual action against the Producing party and there shall be no need for

such counsel to execute such acknowledgement because such counsel is

bound by the terms of this protective Order;

l. counsel for claimants in litigation pending outside this Litigation and arising

from one or more Defendants'manufacture, marketing, sare, or distribution

of opioid products for use in this or such other action in which the producing

Party is a Defendant in that ritigation, provided that the proposed recipient

agrees to be bound by this protective order and completed the certification

t2
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contained in Exhibit A, Acknowledgment and Agreement to Be Bound.

Plaintiffs' Liaison Counsel shall disclose to all Defendants at the end of each

month a cumulative list providing the identity of the counsel who have

executed such acknowledgements and will receive Confidential and Highly

Confidential lnformation pursuant to this Order and a llst of the case

name(s), numbe(s), and jurisdiction(s) in which that counsel represents

other claimants. Neither the receipt of information pursuant to this

paragraph nor the provision of the certification shall in any way be deemed a

submission, by the claimant represented by counsel in such outside

litigation, to the jurisdiction of this Court or any other federal court or a

waiver of any jurisdictional arguments available to such claimant, provided,

however, that any such recipient of documents or information produced

under this Order shall submit to the jurisdiction of this Court for any

violations of this Order.; or

m. Witnesses during deposition, who may be shown, but shall not be permitted

to retain, Confidential lnformation; provided, however, that, unless otherwise

agreed by the relevant Parties or ordered by the Court, no Confidential

lnformation of one defendant may be shown to any witness who is a current

employee of another defendant who is not othenrvise authorized to receive

the information under this Order.

34. ln the absence of written permission from the producing party or an order of

the court, any Highly confidential lnformation produced in accordance with the provisions

of this Protective order shall be used solely for purposes of this Litigation (except as

provided by Paragraph 34.i) and its contents shall not be disclosed to any person unless

l3
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that person falls within at least one of the following categories:

a. Outside Counsel and ln-House Counsel of any Plaintiff, and the aftorneys,

paralegals, stenographic, and clerical staff employed by such counsel.

lnformation designated as Highly Confidential by any Defendant may be

disclosed to one ln-House counsel of another Defendant, provided that the

ln-House counsel (i) has regular involvement in the Litigation, (ii) disclosure

to the individual is reasonably necessary to this Litigation, and (iii) the

individual completes the certification contained in Exhibit A,

Acknowledgment and Agreement to Be Bound. Except as otherwise

provided in this Order or any other Order in this Litigation, no other

Employees of a Defendant may receive the Highly Confidential information

of another. Any information designated as Highly Confidential shall be

disclosed to an ln-House Counsel for any Plaintiff only to the extent Outside

Counsel for that Plaintiff determines in good faith that disclosure to the ln-

House Counsel is reasonably necessary to the Litigation;

b. Vendor agents retained by the parties or counsel for the parties, provided

that the vendor agrees to be bound by this Protective Order and completes

the certification contained in Exhibit A, Acknowledgment and Agreement to

Be Bound;;

c. lndividual Parties that have produced the designated information;

d. Stenographic employees and court reporters recording or transcribing

testimony in this Litigation;

e. The Court, any Special Master appointed by the Court, and any members of

their staffs to whom it is necessary to disclose the information;

I4
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f- Formally retained independent experts and/or consultants, provided that the

recipient agrees to be bound by this Protective Order and completes the

certification contained in Exhibit A, Acknowledgment and Agreement to Be

Bound;

g. Any individual(s) who authored, prepared or previously reviewed or received

the information;

h. State or federal law enforcement agencies, but only after such persons have

completed the certification contained in Exhibit A, Acknowledgment and

Agreement to Be Bound. Disclosure pursuant to this subparagraph will be

made only after the Designating Party has been given ten (10) days' notice

of the Receiving Party's intent to disclose, and a description of the materials

the Receiving Party intends to disclose. lf the Designating Party objects to

disclosure, the Designating Party may request a meet and confer and may

seek a protective order from the Court.

i. Plaintiffs counsel of record to any Plaintiff with a case pending in MDL 2804

shall be permitted to receive the Confidential lnformation of any Producing

Party regardless of whether that attorney is counsel of record in any

individual action against the Producing Party and there shall be no need for

such counsel to execute such acknowledgement because such counsel is

bound by the terms of this Protective Order;

j. Counsel for claimants litigation pending outside this Litigation and arising

from one or more Defendants' manufacture, marketing, sale, or distribution

of opioid products for use in this or such other action in which the producing

Party is a Defendant in that litigation, provided that the proposed recipient

t5
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agrees to be bound by this Protective Order and completes the certification

contained in Exhibit A, Acknowledgment and Agreement to Be Bound.

Plaintiffs' Liaison Counsel shall disclose to all Defendants at the end of each

month a cumulative list providing the identity of the counsel who have

executed such acknowledgements and will receive Confidential and Highly

Confidential lnformation pursuant to this Order and a list of the case

name(s), numbe(s), and jurisdiction(s) in which that counsel represents

other claimants. Neither the receipt of information pursuant to this

paragraph nor the provision of the certification shall in any way be deemed a

submission, by the claimant represented by counsel in such outside

litigation, to the jurisdiction of this Court or any other federal court or a

waiver of any jurisdictional arguments available to such claimant; or

k. Witnesses during deposition, who may be shown, but shall not be permitted

to retain, Highly Confidential lnformation; provided, however, that, unless

otherwise agreed by the relevant Parties or ordered by the Court, no Highly

Confidential lnformation of one defendant may be shown to any witness who

is a current employee of another defendant who is not otherwise authorized

to receive the information under this Order.

35. With respect to documents produced to Plaintiffs, documents designated as

'HIGHLY CONFIDENTIAL' will be treated in the same manner as documents

designated "CONFIDENTIAL," except that Plaintiffs may not disclose Highly Confidential

lnformation to ln-House Counsel (or current employees) of any Competitor of the

Producing Party, except as otheruise provided in this Order or any other Order in this

Litigation.

t6
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l7

36. ln the event that ln-House Counsel (or current employees) of any Competitor

of the Producing Party is present at the deposition of an employee or former employee of

the Producing Pafi, prior to a document designated as Highly Confidential being used in

the examination, such ln-House Counsel (current employees) of any Competitor of the

Producing Party shall excuse himself or herself from the deposition room without delaying

or disrupting the deposition.

V. Confidentiality Acknowledgment

37. Each person required under this Order to complete the certification

contained in Exhibit A, Acknowledgment and Agreement to Be Bound, shall be provided

with a copy of this Protective Order, which he or she shall read, and, upon reading this

Protective Order, shall sign an Acknowledgment, in the form annexed hereto as Exhibit A,

acknowledging that he or she has read this Protective Order and shall abide by its terms.

These Acknowledgments are strictly confidential. Unless otherwise provided in this Order,

Counsel for each Party shall maintain the Acknowledgments without giving copies to the

other side. The Parties expressly agree, and it is hereby ordered that, except in the event

of a violation of this Protective Order, there will be no attempt to seek copies of the

Acknowledgments or to determine the identities of persons signing them. lf the Court finds

that any disclosure is necessary to investigate a violation of this Protective Order, such

disclosure will be pursuant to separate court order. Persons who come into contact with

Confidential lnformation or Highly Confidential lnformation for clerical or administrative

purposes, and who do not retain copies or extracts thereof, are not required to execute

Acknowledgements, but must comply with the terms of this Protective Order.
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Vl. Litigation Experts and Consultants.

38. Formallv Retained lndependent Experts and Consultants. Subject to the

provisions of this Protective order, all confidential lnformation or Highly confidential

lnformation may be disclosed to any formally retained independent expert or consultant

who has agreed in writing pursuant to Paragraph 37 or on the record of a deposition to be

bound by this Protective order. The party retaining an independent expert or consultant

shall use diligent efforts to determine if the independent expert or consultant is currenly

working with or for a competitor of a Producing party in connection with a competitor's

opioid product. Prior to the initial disclosure of any information designated as Confidential

lnformation or Highly Confidential lnformation to an expert or consultant who is currently

working with or for a competitor of the producing party in connection with a competitor,s

opioid product, the party wishing to make such a disclosure ("Notifying party") shall

provide to counsel for the Producing party in writing, which may include by e- mail, a

statement that such disclosure will be made, identifying the general subject matter

category of the Discovery Material to be disclosed, providing the nature of the affiliation

with the competitor entity and name of the competitor entity, and stating the general

purpose of such disclosure; the specific name of the formally retained independent expert

or consultant need not be provided. The producing party shall have seven (7) days from

its receipt of the notice to deliver to the Notifying Party its good faith written objections (if

any)' which may include e-mail, to such discrosure to the expert or consurtant.

39. Absent timely objection, the expert or consultant shall be allowed to receive

Confidential and Highly Confidential Information pursuant to the terms of this protective

order. Upon and pending resolution of a timely objection, disclosure to the expert or

l8
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consultant shall not be made. lf the Notifying Party desires to challenge to the Producing

Party's written objection to the expert or consultant, the Notifying Party shall so inform the

Producing Party in writing, within ten ('10) days of receipt of the Producing Party's written

objection, of its reasons for challenging the objection. The expert or consultant shall then

be allowed to receive Confidential and Highly Confidential lnformation pursuant to the

terms of this Protective Order after seven (7) days from receipt of the Producing Party's

timely challenge to the written objection to the expert or consultant, unless within that

seven day period, the Producing Party seeks relief from the Court pursuant to the

procedures for discovery disputes set forth in Section 9(o) of Case Management Order

One, or the Parties stipulate to an agreement. Once a motion is filed, disclosure shall not

occur until the issue is decided by the Court and, if the motion is denied, the appeal period

from the Court order denying the motion has expired. ln making such motion, it shall be

the Producing Party's burden to demonstrate good cause for preventing such disclosure.

Vll. Protection and Use of Confidential and Highly Confidential lnformation

40. Persons receiving or having knowledge of Confidential lnformation or Highly

Confidential lnformation by virtue of their participation in this proceeding, or by virtue of

obtaining any documents or other Protected Material produced or disclosed pursuant to

this Protective Order, shall use that Confidential lnformation or Highly Confidential

lnformation only as permitted by this Protective Order. Counsel shall take reasonable

steps to assure the security of any Confidential Information or Highly Confidential

lnformation and will limit access to such material to those persons authorized by this

Protective Order.

4'1. Nothing herein shall restrict a person qualified to receive Confidential

t9
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lnformation and Highly Confidential lnformation pursuant to this Protective Order from

making working copies, abstracts, digests and a.nalyses of such information for use in

connection with this Litigation and such working copies, abstracts, digests and analyses

shall be deemed to have the same level of protection under the terms of this Protective

Order. Further, nothing herein shall restrict a qualified recipient from converting or

translating such information into machine-readable form for incorporation in a data

retrieval system used in connection with this Litigation, provided that access to such

information, in whatever form stored or reproduced, shall be deemed to have the same

level of protection under the terms of this Protective Order.

42. All persons qualified to receive Confidential lnformation and Highly

Confidential lnformation pursuant to this Protective Order shall at all times keep all

notes, abstractions, or other work product derived from or containing Confidential

lnformation or Highly Confidential lnformation in a manner to protect it from disclosure not

in accordance with this Protective Order, and shall be obligated to maintain the

confidentiality of such work product and shall not disclose or reveal the contents of said

notes, abstractions or other work product after the documents, materials, or other thing, or

portions thereof (and the information contained therein) are returned and surrendered

pursuant to Paragraph 46. Nothing in this Protective Order requires the Receiving parg's

Counsel to disclose work product at the conclusion of the case.

43. Notwithstanding any other provisions hereof, nothing herein shall restrict

any Party's Counsel from rendering advice to that Counsel's clients with respect to this

proceeding or a related action in which the Receiving Party is permitted by this Protective

Order to use Confidential lnformation or Highly Confidential lnformation and, in the course

thereof, relying upon such information, provided that in rendering such advice, Counsel

20

Case 3:17-cv-01362   Document 469-2   Filed 05/27/20   Page 43 of 86 PageID #: 9945



Case: 1:17-md-02804-DAP Doc#:441, Filed: 05/15/18 21 of 38. PagelD #: 5819

shall not disclose any other Party's Confidential lnformation or Highly Confidential

lnformation other than in a manner provided for in this Protective Order.

44. Nothing contained in this Protective Order shall prejudice in any way the

rights of any Party to object to the relevancy, authenticity, or admissibility into evidence of

any document or other information subject to this Protective Order, or otheruvise constitute

or operate as an admission by any Party that any particular document or other information

is or is not relevant, authentic, or admissible into evidence at any deposition, at trial, or in

a hearing

45. Nothing contained in this protective Order shall preclude any party from

using its own Confidential lnformation or Highly Confidential lnformation in any manner it

sees fit, without prior consent of any Party or the Court.

46. To the extent that a Producing party uses or discloses to a third party its

designated confidential information in a manner that causes the information to lose its

confidential status, the Receiving Party is entifled to notice of the producing party,s use of

the confidential information in such a manner that the information has lost its

confidentiality, and the Receiving Party may also use the information in the same manner

as the Producing Party.

47. If a Receivlng Party learns of any unauthorized disclosure of Confidential

lnformation or Highly confidential lnformation, it shall immediately (a) inform the

Producing Party in writing of all pertinent facts relating to such disclosure; (b) make its

best effort to retrieve all copies of the confidential lnformation or Highly confidential

lnformation; (c) inform the person or persons to whom unauthorized disclosures were

made of all the terms of this Protective order; and (d) request such person or persons

execute the Acknowledgment that is attached hereto as Exhibit A.

2t
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48. Unless otherwise agreed or ordered, this Protective Order shall remain in

force after dismissal or entry of final judgment not subject to further appeal of this

Litigation.

49. Within ninety (90) days after dismissal or entry of final judgment not

subject to further appeal of this Litigation, or such other time as the producing party may

agree in writing, the Receiving Party shall return all confidential lnformation and Highly

confidential lnformation under this Protective order unless: (1) the document has been

offered into evidence or filed without restriction as to disclosure; (2) the parties agree to

destruction to the extent practicable in lieu of return;1 or (3) as to documents bearing the

notations, summations, or other mental impressions of the Receiving party, that party

elects to destroy the documents and certifies to the producing pa(y that it has done so.

50. Notwithstanding the above requirements to return or destroy documents,

Plaintiffs' outside counsel and Defendants' outside counsel may retain (1) any materials

required to be retained by law or ethical rules, (2) one copy of their work file and work

product, and (3) one complete set of all documents filed with the court including those

filed under seal, deposition and trial transcripts, and deposition and trial exhibits. Any

retained confidential or Highly confidential Discovery Material shall continue to be

protected under this Protective order. An attorney may use his or her work product in

subsequent litigation, provided that the attorney's use does not disclose or use

Confidential lnformation or Highly Confidential lnformation.

I The parties may choose to agree that the Receiving Party shall destroy documents containing
confidential Information or Highly confidential Information ani certify the fact oi
destruction. and that the Receiving Part), shall not be required to locate. isolaie and return e-
mails (including attachments to e-mails) that may includi Confidential lnformation or gighly
Conlidential Information. or Confidential Information or Highly Confidential lnformation contained
in deposition transcripts or drafts or final expert reports.

22
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Vlll. Changes in Designation of lnformation

51. lf a Party through inadvertence produces any Confidential lnformation or

Highly Confidential lnformation without labeling or marking or otheruise designating it as

such in accordance with the provisions of this Protective Order, the Producing Party may

give written notice to the Receiving Party that the document or thing produced is deemed

'CONFIDENTIAL" or "HIGHLY CONFIDENTIAL" and should be treated as such in

accordance with the provisions of this Protective Order, and provide replacement media,

images, and any associated production information to conform the document to the

appropriate designation and facilitate use of the revised designation in the production. The

Receiving Party must treat such documents and things with the noticed level of protection

from the date such notice is received. Disclosure, prior to the receipt of such notice of

such information, to persons not authorized to receive such information shall not be

deemed a violation of this Protective Order. Any Producing Party may designate as

'CONFIDENTIAL" or "HIGHLY CONFIDENTIAL' or withdraw a 'CONFIDENTIAL" or

'HIGHLY CONFIDENTIAL" designation from any material that it has produced consistent

with this Protective Order, provided, however, that such redesignation shall be effective

only as of the date of such redesignation. Such redesignation shall be accomplished by

notifying Counsel for each Party in writing of such redesignation and providing

replacement images bearing the appropriate description, along with the replacement

media, images, and associated production information referenced above. Upon receipt of

any redesignation and replacement image that designates material as "CONFIDENTIAL'

or "HIGHLY CONFIDENTIAL', the Receiving Party shall (i) treat such material in

accordance with this Protective Order; (ii) take reasonable steps to notify any persons

known to have possession of any such material of such redesignation under this

23
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Protective Order; and (iii) promptly endeavor to procure all copies of such material from

any persons known to have possession of such material who are not entitled to receipt

under this Protective Order- lt is understood that the Receiving Party's good faith efforts to

procure all copies may not result in the actual return of all copies of such materials.

52. A Receiving Party does not waive its right to challenge a confidentiality

designation by electing not to mount a challenge promptly after the original designation is

disclosed. lf the Receiving Party believes that portion(s) of a document are not properly

designated as Confidential lnformation or Highly Confidential lnformation, the Receiving

Party will identify the specific information that it believes is improperly designated and

notify the Producing Party, in writing or voice{o-voice dialogue, of its good faith belief that

the confidentiality designation was not proper and must give the Producing party an

opportunity to review the designated material, to reconsider the circumstances, and, if no

change in designation is offered, to explain, in writing within seven (7) days, the basis of

the chosen designation. lf a Receiving Party elects to press a challenge to a

confidentiality designation after considering the justification offered by the producing

Party, it shall notify the Producing Party and the Receiving Party shall have seven (7) days

from such notification to challenge the designation by commencing a discovery dispute

under the procedures set forth in Section g(o) of Case Management Order One_ The

ultimate burden of persuasion in any such challenge proceeding shall be on the producing

Party as if the Producing Party were seeking a Protective Order pursuant to Fed. R. Civ.

P. 26(c) in the first instance. Until the Court rules on the challenge, all parties shall

continue to afford the material in question the level of protection to which it is entitled

under the Producing Party's designation. ln the even that a designation is changed by the

Producing Party or by Court Order, the Producing Party shall provide replacement media,

24
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images, and associated production information as provided above.

lX. lnadvertent Production of Documents

53. Non-Waiver of Privilege. The parties agree that they do not intend to

disclose information subject to a claim of attorney-client privilege, attorney work product

protection, common-interest privilege, or any other privilege, immunity or protection from

production or disclosure ("Privileged lnformation"). lf, nevertheless, a Producing Party

discloses Privileged lnformation, such disclosure (as distinct from use) shall be deemed

inadvertent without need of further showing under Federal Rule of Evidence 502(b) and

shall not constitute or be deemed a waiver or forfeiture of the privilege or protection from

discovery in this case or in any other federal or state proceeding by that party (the

.Disclosing Party"). This section shall be interpreted to provide the maximum protection

allowed by Federal Rule of Evidence 502(d).

54. Notice of Production of Privileged lnformation' lf a Party or non-Party

discovers that it has produced Privileged lnformation, it shall promptly notify the Receiving

Party of the production in writing, shall identify the produced Privileged lnformation by

Bates range where possible, and may demand that the Receiving Party return or destroy

the Privileged lnformation. ln the event that a Receiving Party receives information that it

believes is subject to a good faith claim of privilege by the Designating Party, the

Receiving Party shall immediately refrain from examining the information and shall

prompily notify the Designating Party in writing that the Receiving Party possesses

potentially Privileged lnformation. The Designating Party shall have seven (7) days to

assert privilege over the identified information. lf the Designating Party does not assert a

claim of privilege within the 7-day period, the information in questlon shall be deemed non-

privileged.

25
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55. Recall of Privileged lnformation. lf the Designating Party has notified the

Receiving Party of production, or has confirmed the production called to its attention by

the Receiving Party, the Receiving Party shall within fourteen (14) days of receiving such

notification or confirmation: (1) destroy or return to the Designating Party all copies or

versions of the produced Privileged lnformation requested to be returned or destroyed; (2)

delete from its work product or other materials any quoted or paraphrased portions of the

produced Privileged lnformation; and (3) ensure that produced Privileged lnformation is

not disclosed in any manner to any Party or non-Party. The following procedures shall be

followed to ensure all copies of such ESI are appropriately removed from the Receiving

Party's system:

i'Locateeachrecalleddocumentinthedocumentreviedproduction

database and delete the record from the database;

ii. lf there is a native file link to the recalled document, remove the native

file from the network Path;

iii.lfthedatabasehasanimageloadfile'locatethedocumentimage(s)

loaded into the viewing software and delete the image file(s) corresponding to the recalled

documents. Remove the line(s) corresponding to the document image(s) from the image

load file;

iv'App|ythesameprocesstoanyadditionalcopiesofthedocumentor

database, where possible;

v. Locate and destroy all other copies of the document, whether in

electronic or hardcopy form. To the extent that copies of the document are contained on

write-protected media, such as CDs or DVDs, these media shall be discarded, with the

exception of production media received from the recalling party, which shall be treated as

26
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described herein;

vi. lf the document was produced in a write-protected format, the party

seeking to recall the document shall, at its election, either (i) provide a replacement copy of

the relevant production from which the document has been removed, in which case the

receiving party shall discard the original production media; or (ii) allow the receiving party to

retain the original production media, in which case the receiving party shall take steps to

ensure that the recalled document will not be used; and

vii. Confirm that the recall of ESI under this procedure is complete by way

of letter to the party seeking to recall ESl.

56. Notwithstanding the above, the Receiving Party may segregate and

retain one copy of the clawed back information solely for the purpose of disputing the

claim of privilege. The Receiving Party shall not use any produced Privileged lnformation

in connection with this Litigation or for any other purpose other than to dispute the claim of

privilege. The Receiving Party may file a motion disputing the claim of privilege and

seeking an order compelling production of the material at issue; the Designating Party

may oppose any such motion, including on the grounds that inadvertent disclosure does

not waive privilege.

57. Within 14 days of the notification that such Privileged lnformation has

been returned, destroyed, sequestered, or deleted ("Clawed-Back lnformation"), the

Disclosing Party shall produce a privilege log with respect to the clawed-Back lnformation.

Within 14 days after receiving the Disclosing Party's privilege log with respect to such

Clawed-Back lnformation, a receiving party may notify the Disclosing Party in writing of an

objection to a claim of privilege or work-product protection with respect to the Clawed-

Back lnformation. within 14 days of the receipt of such notification, the Disclosing party

27
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and the objecting pafi shall meet and confer in an effort to resolve any disagreement

concerning the Disclosing Party's privilege or work-product claim with respect to such

Clawed-Back lnformation. The parties may stipulate to extend the time periods set forth in

this paragraph.

58. lf, for any reason, the Disclosing Party and Receiving Party (or parties)

do not resolve their disagreement after conducting the mandatory meet and confer, the

Receiving Party may request a conference with the Court pursuant to the procedures set

forth in Case Management Order One. The Disclosing Party bears the burden of

establishing the privileged or protected nature of any Privileged lnformation.

59. Nothing contained herein is intended to or shall serve to limit a pafi's

right to conduct a review of documents, ESI or information (including metadata) for

relevance, responsiveness and/or segregation of privileged and/or protected information

before production. Nothing in this Order shall limit the right to request an in-camera

review of any Privileged lnformation.

60. ln the event any prior order or agreement between the parties and/or

between the parties and a non-party concerning the disclosure of privileged andior work

product protected materials conflicts with any of the provisions of this Order, the

provisions of this Stipulated Order shall control.

6'l . Nothing in this Order overrides any attorney's ethical responsibilities to

refrain from examining or disclosing materials that the attorney knows or reasonably

should know to be privileged and to inform the Disclosing Party that such materials have

been produced.

X, Filing and Use at Trial of Protected Material

62. Only Confidential or Highly Confidential portions of relevant documents

28
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are subject to sealing. To the extent that a brief, memorandum, or pleading references any

document designated as Confidential or Highly Confidential, then the brief, memorandum

or pleading shall refer the Court to the particular exhibit filed under seal without disclosing

the contents of any confidential information. lf, however, the confidential information must

be intertwined within the text of the document, a party may timely move the Court for leave

to file both a redacted version for the public docket and an unredacted version for sealing.

63. Absent a Court-granted exception based upon extraordinary

circumstances, any and all filings made under seal shall be submitted electronically and

shall be linked to this Stipulated Protective Order or other relevant authorizing order. lf

both redacted and unredacted versions are being submitted for filing, each version shall

be clearly named so there is no confusion as to why there are two entries on the docket

for the same filing.

64. lf the Court has granted an exception to electronic filing, a sealed filing

shall be placed in a sealed envelope marked "CONFIDENTIAL - SUBJECT TO

PROTECTIVE ORDER." The sealed envelope shall display the case name and number, a

designation as to what the document is, the name of the party on whose behalf it is

submitted, and the name of the attorney who has filed the sealed document. A copy of this

Stipulated Protective Order, or other relevant authorizing order, shall be included in the

sealed envelope.

65. A Party that intends to present Confidential lnformation or Highly

Confidential lnformation at a hearing shall bring that issue to the Court's and Parties'

aftention without disclosing the Confidential lnformation or Highly Confidential lnformation.

The Court may thereafter make such orders, including any stipulated orders, as are

necessary to govern the use of Confidential lnformation or Highly Confidential lnformation

29
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at the hearing. The use of any Confidential Information or Highly Confidential lnformation

at trial shall be governed by a separate stipulation andior court order.

Xl. lnformation or Highly Confidential lnformation Requested by Third Party;
Procedure Following Request.

66. lf any person receiving Discovery Material covered by this Protective

Order (the "Receive/') is served with a subpoena, a request for information, or any other

form of legal process that purports to compel disclosure of any Confidential lnformation or

Highly Confldential lnformation covered by this Protective Order ("Request"), the Receiver

must so notifi7 the Designating Party, in writing, immediately and in no event more than

five (5) court days after receiving the Request. such notification must include a copy ofthe

Request.

67. The Receiver also must immediately inform the party who made the

Request ("Requesting Party") in writing that some or all the requested material is the

subject of this Protective order. ln addition, the Receiver must deliver a copy of this

Protective Order promptly to the Requesting Party.

68. The purpose of imposing these duties is to alert the interested persons to

the existence of this Protective order and to afford the Designating party in this case an

opportunity to protect its Confidential lnformation or Highly Confidential lnformation. The

Designating Party shall bear the burden and the expense of seeking protection of its

Confidential lnformation or Highly Confidential lnformation, and nothing in these provisions

should be construed as authorizing or encouraging the Receiver in this Litigation to

disobey a lawful directive from another court. The obligations set forth in this paragraph

remain in effect while the Receiver has in its possession, custody or control Confidential

lnformation or Highly confidential lnformation by the other party in this Litigation.

30
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69. Materials that have been designated as Confidential or Highly

Confidential Discovery Material shall not be provided or disclosed to any third par$ in

response to a request under any public records act, or any similar federal, state or

municipal law (collectively, the "Public Disclosure Laws"), and are exempt from disclosure

pursuant to this Protective Order. lf a Party to this Litigation receives such a request, it

shall (i) provide a copy of this Protective Order to the Requesting Party and inform it that

the requested materials are exempt from disclosure and that the Party is barred by this

Protective Order from disclosing them, and (ii) promptly inform the Designating Party that

has produced the requested material that the request has been made, identifying the

name of the Requesting Party and the particular materials sought. lf the Designating

Party seeks a protective order, the Receiving Party shall not disclose such material until

the Court has ruled on the request for a protective order. The restrictions in this

paragraph shall not apply to materials that (i) the Designating Pafi expressly consents in

writing to disclosure; or (ii) this Court has determined by court order to have been

improperly designated as Confidential or Highly Confidential Discovery Material. The

provisions of this section shall apply to any entity in receipt of Confidential or Highly

Confidential Discovery Material governed by this Protective Order. Nothing in this

Protective Order shall be deemed to (1) foreclose any Party from arguing that Discovery

Material is not a public record for purposes of the Public Disclosure Laws; (2) prevent any

Party from claiming any applicable exemption to the Public Disclosure Laws; or (3) limit

any arguments that a Party may make as to why Discovery Material is exempt from

disclosure.

il
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Xll.HlPAA-Protected lnformation

70. General. Discovery in this Litigation may involve production of 'Protected

Health lnformation" as that term is defined and set forth in 45 C.F.R. S 160.103, for which

special protection from public disclosure and from any purpose other than prosecuting this

Action is warranted

71. "Prptected Health lnformation" shall encompass information within the

scope and definition set forth in 45 C.F.R. S 160.103 that is provided to the Parties by a

covered entity as defined by 45 C.F.R. S 160.103 ("Covered Entities') or by a business

associate of a Covered Entity as defined by 45 C.F.R. S 160.103 ("Business Associate") in

the course of the Litigation, as well as information covered by the privacy laws of any

individual states, as applicable.

72. Any Party who produces Protected Health lnformation in this Litigation

shall designate such discovery material "Confidential Protected Health lnformation" in

accordance with the provisions of this Protective Order.

73. Unless othenruise agreed between counsel for the Parties, the

designation of discovery material as 'Confidential Protected Health lnformation' shall be

made at the following times: (a) for documents or things at the time of the production of

the documents or things; (b) for declarations, correspondence, expert witness reports,

wriften discovery responses, court filings, pleadings, and other documents, at the time of

the service or filing, whichever occurs first; (c) for testimony, at the time such testimony is

given by a statement designating the testimony as "Confidential P rotected Health

lnformation" made on the record or within thirty (30) days after receipt of the transcript of

the deposition. The designation of discovery material as "Confidential Protected Health

J:
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lnformation" shall be made in the following manner: (a) or documents, by placing the

notation "Confidential Protected Flealth lnformation" or similar legend on each page of

such document; (b) for tangible things, by placing the notation "Confidential Protected

Health lnformation" on the object or container thereof or if impracticable, as otherwise

agreed by the parties; (c) for declarations, correspondence, expert witness reports, written

discovery responses, court filings, pleadings, and any other documents containing

Protected Health lnformation, by placing the notation "Confidential Protected Health

lnformation" both on the face of such document and on any particular designated pages of

such document; and (d) for testimony, by orally designating such testimony as being

"Confidential Protected Health lnformation" at the time the testimony is given or by

designating the portions of the transcript in a letter to be served on the court reporter and

opposing counsel within thirty (30) calendar days after receipt of the certified transcript of

the deposition.

74. Pursuant to 45 C.F.R. $ 16a.512(e)(1), all Covered Entities and their

Business Associates (as defined in 45 C.F.R. S 160.103), or entities in receipt of

information from such entities, are hereby authorized to disclose Protected Health

lnformation pertaining to the Action to those persons and for such purposes as designated

in herein. Further, all Parties that are entities subject to state privacy law requirements,

or entities in receipt of information from such entities, are hereby authorized to disclose

Protected Health lnformation pertaining to this Action to those persons and for such

purposes as designated in herein. The Court has determined that disclosure of such

Protected Health lnformation is necessary for the conduct of proceedings before it and

that failure to make the disclosure would be contrary to public interest or to the detriment

of one or more parties to the proceedings.

JJ
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75. The Parties shall not use or disclose Protected Health lnformation for any

purpose other than the Litigation, including any appeals. The Parties may, inter alia,

disclose Protected Health lnformation to (a) counsel for the Parties and employees of

counsel who have responsibility for the Litigation; (b) the Court and its personnel; (c) Court

reporters; (d) experts and consultants; and (e) other entities or persons involved in the

Litigation.

76. Within sixty days after dismissal or entry of final judgment not subject to

further appeal, the Parties, their counsel, and any person or entity in possession of

Protected Health lnformation received pursuant to this Order shall destroy or return to the

Covered Entity or Business Associate such Protected Health lnformation.

77. Nothing in this Order authorizes the parties to obtain Protected Health

lnformation through means other than formal discovery requests, subpoenas, depositions,

pursuant to a patient authorization, or any other lawful process.

Xlll.lnformation Subject to Existing Obligation of Confidentiality lndependent of
this Protective Order.

78. ln the event that a Party is required by a valid discovery request to

produce any information held by it subject to an obligation of confidentiality in favor of a

third party, the Party shall, promptly upon recognizing that such third party's rights are

implicated, provide the third party with a copy of this Protective Order and (i) inform the

third party in writing of the Party's obligation to produce such information in connection

with this Litigation and of its intention to do so, subject to the protections of this Protective

Order; (ii) inform the third party in writing of the third party's right within fourteen (14) days

to seek further protection or other relief from the Court if, in good faith, it believes such

information to be confidential under the said obligation and either objects to the Party's

J+
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production of such information or regards the provisions of this Protective Order to be

inadequate; and (iii) seek the third party's consent to such disclosure if that third party

does not plan to object. Thereafter, the Party shall refrain from producing such

information for a period of fourteen (14) days in order to permit the third party an

opportunity to seek relief from the Court, unless the third party earlier consents to

disclosure. lf the third party fails to seek such relief, the Party shall promptly produce the

information in question subject to the protections of this Protective Order, or alternatively,

shall promptly seek to be relieved of this obligation or for clarification of this obligation by

the Court.

XlV. MiscellaneousProvisions

79. Nothing in this Order or any action or agreement of a party under this

Order limits the Court's power to make any orders that may be appropriate with respect to

the use and disclosure of any documents produced or use in discovery or at trial.

80. Nothing in this Protective Order shall abridge the right of any person to

seek judicial review or to pursue other appropriate judicial action to seek a modification or

amendment of this Protective Order.

81. ln the event anyone shall violate or threaten to violate the terms of this

Protective Order, the Producing Party may immediately apply to obtain injunctive relief

against any person violating or threatening to violate any of the terms of this Protective

Order, and in the event the Producing Party shall do so, the respondent person, subject to

the provisions of this Protective Order, shall not employ as a defense thereto the claim

that the Producing Pafi possesses an adequate remedy at law.

82. This Protective Order shall not be construed as waiving any right to

assert a claim of privilege, relevance, or other grounds for not producing Discovery

35
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Material called for, and access to such Discovery Material shall be only as provided for by

separate agreement of the Parties or by the Court.

83. This Protective Order may be amended without leave of the Court by

agreement of Outside Counsel for the Parties in the form of a written stipulation filed with

the Court. The Protective Order shall continue in force until amended or superseded by

express order of the Court, and shall survive and remain in effect after the termination of

this Litigation.

U. Notwithstanding any other provision in the Order, nothing in this

Protective Order shall affect or modify Defendants' ability to review Plaintiffs' information

and report such information to any applicable regulatory agencies.

85. This Order is entered based on the representations and agreements of

the parties and for the purpose of facilitating discovery. Nothing herein shall be construed

or presented as a judicial determination that any documents or information designated as

Confidential or Highly Confidential by counsel or the parties is subject to protection under

Rule 26(c) of the Federal Rules of Civil Procedure or otheruise until such time as the

Court may rule on a specific document or issue.

IT IS SO ORDERED.

Dated: 5l'l5l'18 /s/Dan Aaron Polster

Honorable Dan Aaron Polster
United States District Judge

36
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IN THE UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF OHIO

EASTERN DIVISION

lN RE: NATIONAL PRESCRIPTION
OPIATE LITIGATION Case No.: 1 :17-md-2804-DAP

This document relates to: Honorable Dan Aaron Polster

AIl Cases

EXHIBIT A TO CASE MANAGEMENT ORDER NO. 

-

ACKNOWLEDGMENT AND AGREEMENT TO BE BOUND BY PROTECTIVE ORDER

The undersigned agrees:

I declare under penalty of perjury that I have read in its entirety and understand the

Protective order (cMo No. J that was issued by the United States District court for the

Northern District of ohio on_, 2018 in tn re: Nationat prescription opiate

Litigation (the "Protective Order").

I agree to comply with and to be bound by all the terms of the protective order, and

I understand and acknowledge that failure to so comply could expose me to sanctions and

punishment in the nature of contempt. I solemnly proririse that lwill not disclose in any

manner any information or item that is subject to the protective order to any person or

entity except in strict compliance with the provisions of the protective Order.

I further agree to submit to the jurisdiction of the United States District Court for the

Northern District of ohio for the purposes of enforcing terms of the protective order, even

if such enforcement proceedings occur after termination of these proceedings.
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Date:

City and State where sworn and signed

Printed Name:

Signature:

1
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO

EASTERN DI\'ISION

IN RE NATIONAL PRESCRIPTION
OPIATE LITIGATION

CASE NO. I7-MD-2804

SPECIAL NIASTER COHEN
This document relates to:
AII Cases

AMENDMENTS TO CMO NO.2
RE: CONFIDENTIAIITY AND
PROTECTI\'E ORDER

The parties have agreed to make certain amendments to various paragraphs contained in the

Court's Case Management Order No. 2 (docket no.441) which address confidentiality and

Protective Order issues. The parties submitted other proposed amendments upon which they could

not agree. The Special Master now adopts the parties' agreed-upon revisions and also resolves the

parties' disagreements, and amends CMO-2 accordingly, as set out in the auached document.

RESPECTFULLY SUBMITTED,

/s/ David R. Cohen
David R. Cohen
Special Master

Dated: September 29. 201 9

)
)
)
)
)
)

)

)
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AMENDMENTS TO CONFIDENTIALITY & PROTECTIVE ORDER PROVISIONS
OF CMO NO. 2 (docket no. 441)

6. This Protective Order does not confer blanket protection on all disclosures or responses to
discovery and the protection it affords extends only to the specific information or items that are

entitled to protection under the applicable legal principles for treatment as confidential. Parties

shall not be overly broad in designating materials as Confidential or Highly Confidential under
this Protective Order. If a Party is repetitively, overly broad in designating materials as

Confidential or Highly Confidential, that Party risks having large categories of such designations
denied protection. The Court expects and will assume that tle attorney submitting the designation
has reviewed it and does so subject to Rule I l.

10. Confidential Information. "Confidential Information" is defined herein as information that
tle Producing Party in good faith believes would be entitled to protection on a motion for a
protective order pursuant to Fed. R. Civ. P. 26(c) on the basis that it constitutes, reflects, discloses,
or contains information protected from disclosure by statute, or that should be protected from
disclosure as confidential personal information. medical or psychiatric information. personnel
records. Confidential Protected Information, protected law enforcement materials (including
investigative files. overdoes records, Narcan records, coroner's records, court records, and
prosecution files). research, technical, commercial or financial information that the Designating
Party has maintained as confidential, or such other proprietary or sensitive business and
commercial information that is not publicly available. Public records and other information or
documents that are publicly available may not be designated as Confidential Information. ln
designating discovery materials as Confidential Information. the Producing Party shall do so only
after review of the documents or information by an attomey who has, in good faith, determined
that the material would be entitled to protection on a motion for a protective order pursuant to Fed.
R. Civ. P. 26(c), that the material is not otherwise publicly available, and that the rnaterial is not
"stale" or old to a point where it is not entitled to protection consistent with the provisions of this
Protective Order and rulings of the Special Master and the Court. Nothing herein shall be

construed to allow for global designations of all documents as "Confidential."

ll. Hishlv Confidential Information. "Highly Confidential Infbrmation" is defined herein as

inlbrmation which, ifdisclosed, disseminated, or used by or to a Competitor ofthe Producing Party
or any other person not enumerated in Paragraphs 32 and 33, could reasonably result in possible
antitrust violations or commercial. financial. or business harm. In designating discovery materials
as Highly Confidential lnfonnation. the Producing Party shall do so only after review of the
documents or information by an attorney who has, in good faith, determined that the material
would be entitled to protection on a motion for a prorective order pursuant to Fed. R. Civ. P. 26(c),
that the Producing Parq, has made reasonable efforts to keep the material confidential. that the
material is not otherwise publicly avaitable, and that rhe material is not "stale" or old to a point
where it is not entitled to protection consistent with the provisions of this Protective Order and
rulings of the Special Master and the Court. Nothing herein shall be construed to allow for global
designations ofall documents as ''Highly Confidential."

Case 3:17-cv-01362   Document 469-2   Filed 05/27/20   Page 63 of 86 PageID #: 9965



Case: 1:17-md-02804-DAP Doc #: 2688 Filed: 09/29119 3 of 9. PagelD #: 418593

25. Information disclosed through testimony at a deposition taken in connection with this
Litigation may be designated as Confidential Information or Highly Confidential [nformation by
designating the ponions ofthe transcript in a letter to be served on the court reporter and opposing
counsel within thirty (30) calendar days ofthe Producing Party's receipt ofthe certified transcript
ofa deposition. The court reponer will indicate the portions designated as Confidential orHighly
Confidential and segregate them as appropriate. Designations of transcripts will apply to audio,
video, or other recordings ofthe testimony. The court reporter shall clearly mark any transcript
released prior to the expiration of the 30-day period as "HIGHLY CONFIDENTIAL-SUBJECT
TO F URTIIER CONFIDENTIALITY REVIEW." Such ranscripts will be treated as Highly
Confidential Infonnation until the expiration ofthe 30-day period. Ifthe Producing Party does not
serve a designation letter within the 30-day period, then the entire transcript will be deemed not to
contain Confidential Information or Highly Confidential Information and the ''HIGHLY
CONFIDENTIAL-SUBJECT TO FURTHER CONFIDENTIALITY REVIEW' legend shall be

removed. Any Confidential or Highly Confidential designations ofdeposition testimony by a party
shall occur only if an attorney for that party has, in good faith, determined that the material is

entitled to protection on a motion for a protective order pursuant to Fed. R- Civ. P. 26(c). that the
Producing Party has made reasonable effor6 to keep the material confidential. that the material is
not othenvise publicly available. and that the material is not ''stale" or old to a point where it is not
entitled to protection consistent with the provisions of this Protective Order and the rulings of the

Special Master and the Coun. The Designating Party shall make page and line designations of
deposition testimony: global designation of deposition testimony as Confidential or Highly
Confidential is not permitted.

26. fn accordance rvith this Protective Order. only the persons identified under Paragraphs 33

and 34 below. along with the witness and the witness's counsel, may be present if any questions
regarding Confidential Information or Highly Confidential Information are asked. This paragraph
shall not be deemed to authorize disclosure ofany document or information to any person to whom
disclosure is prohibited under this Protective Order.

27. A Party in this Litigation may designate as "Confidential'' or "Highly Contidential" any
document, material. or other information produced by, or testimony given by, any other person or
entity that the designating Party reasonably believes qualifies as the designating Pany's
Confidential lnformation or Highly Confidential Infomration pursuant to this Protective Order.
Any such designation may only be made after an attomey for the Designating Party has, in good
faith, determined that the material would be entitled to protection on a motion for a protective
order pursuant to Fed. R. Civ. P.26(c). that the Producing Party has made reasonable efforts to
keep the material confidential. that the material is not otherwise publicly available. and that the
material is not "stale" or old to a point where it is not entitled to protection consistent with the
provisions of this Protective Order and rulings of the Special Master and the Court. The Party
claiming confidentiality shall designate the information as such within thirty (30) days of its receipt
of such information. Any Parqr,r receiving information from a third party shall treat such
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information as Highly Confidential during this thirry (30) day period rvhile all parties have an
oppomrnity to review the information and determine whether it should be designated as
confidential. Any Party designating third party inlormation as Confidential Information or Highly
confidential Information shall have rhe same duties and rights as a producing party under this
Protective Order with respect to such information.

28- This Protective order shall not be construed to protect from production any document, or
to permit the "confidential Information" or "Highly confidential Information.. designation ofany
document, that (a) the party has not made reasonable efforts to keep confidential. or (b) is at the
time ofproduction or disclosure, or subsequently becomes. through no wrongful act on the part of
the Receiving Party or the individuat or individuals who caused the information to become public,
generally available to the public through publication or otherwise.

29. In order to protect against unauthorized disclosure ofConfidential Information and Highly
confidential Information, a Producing party may redact certain confidential or Hilhly
confidential Information tiom produced documents, materials or other things. The basis for any
such redaction shall be stated in the Redaction field of the document and/or in the metadata
produced pursuant to the Document Production Protocol or, in the event that such metadata is not
technologicalll feasible. a log ofthe redactions. Specifically, the producing party may redact or
de-identily:

(i) Personal ]dentifving Information. The names, home addresses, personal email
addresses. home telephone numbers, Social Security or tax identification numbers. and other
private information protected by law of(a) current and former employees (other than employees,
names and business contact information), (b) individuals in clinical studies or adv".r" 

"r"nt..poa.whose identity is protected by law (c) undercover law enforcement persorurel and confidential
informants. and (d) patient identified information that is protected by 42 CFR 2.12 and associated
regulations consistent with the Order Governing Production of Medical and pharmacy Claims Data
in Track One Cases IDkt. I 421 .1.

( ii) rivile Inlbrmati Information protected from disclosure by the attorney-
client privilege, work-product doctrine, or other such legal privilege protecting infomation from
discovery in this Lirigarion. The obtigation to provide. and form of. privilege logs will be
addressed by separate Order.

(iii) Third Party Confidential Information. Ifagreed to bythe parties or ordered by the
Court under Paragraph 78. information that is protected pursuant to confidentiarity agreements
between Designating Pamies and third parties" as long as the agreements require Designating
Parties to redact such information in order to produce documents in litigation.

Plaintiffs may withhold or redacr the following specific protected information: (a) records of
ongoing criminal investigations, and (b) records or information provided to rhe parry by DEA.
FBl, or other stzte or federal law enforcement agency rhat such agency designates is of a slnsirive
nature. The fact of redacting or u,ithholding does not create a presumption that the redaction or
withholding is valid, and Receiving pardes can chalrenge redactions freely after providing
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appropriate notice to the Producing Party and (ifapplicable) the agency asserting the privilege or

confidentiality redaction.

33. ln the absence ofwritten permission from the Producing Party or an order ofthe Court. any

Confidential Information produced in accordance with the provisions ofthis Protective Order shall

be used solely for purposes of this Litigation (except as provided by Paragraph 33.L) and its
contents shall not be disclosed to any person unless that person falls within at least one of the

following categories:
a- Outside Counsel and In-House Counsel. and the attorneys, paralegals,

stenographic, and clerical staff employed by such counsel;
b. Vendor agents retained by the parties or counsel for the parties, provided that the

vendor agrees to be bound by this Protective Order and completes the certification
contained in Exhibit A, Acknowledgment and Agreement to Be Bound;

c. lndividual Parties;

d. Presentor former officers, directors, and employees ofa Party, provided that former
officers. directors, or employees of the Designating Party may be shown documents
prepared after the date of his or her departure only to the extent counsel for the

Receiving Party determines in good faith that the employee's assistance is
reasonably necessary to the conduct of this Litigation and provided that such

persons have completed the certification contained in Exhibit A, Acknowledgment
and Agreement to Be Bound. Nodring in this paragraph shall be deemed to permit
the showing ofone defendant's Confidential lnformation to an officer, director. or
employee of another defendant, except to the extent otherwise authorized by this
Order;

e. Stenographic employees and court reporters recording or transcribing testimony in
this Litigation;

f. The Court, any Special Master appointed by the Court. and any members oftheir
staffs to whom it is necessary to disclose the information;

g. Formally retained independent experb and,/or consultants, provided that the
recipient agrees to be bound by this Protective Order and completes the certification
contained in Exhibit A, Acknowledgment and Agreement to Be Bound;

h. Any individual(s) who authored. prepared, or previously reviewed or received the
informationi

i. To the extent contemplated by Case Management Order One, dated April ll,20t8
(Dkt. No. 232), those liability insurance companies from which any Defendant has

sought or may seek insurance coverage to (i) provide or reimburse for the defense

ofthe Litigation and/or (ii) satisfy all or part ofany liability in the Litigation.
j. State or federal law enforcement agencies, but only after such persons have

completed the certification contained in Exhibit A, Acknowledgment and
Agreement to Be Bound. Disclosure pursuant to this subparagraph will be made

only after the Designating Party has been given ten (10) days' notice of the
Receiving Party's intent to disclose. and a description ofthe materials the Receiving
Party intends to disclose. If the Designating Party objects to disclosure, the
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k.

Designating Party may request a meet and confer and may seek a protective order
from the Court.
Plaintifls counsel of record to any Plaintiffwith a case pending in MDL 2804 shall
be permitted to receive the Confidential lnformation of any Producing Party
regardless of whether that attorney is counsel of record in any individual action
against the Producing Party and there shall be no need for such counsel to execute
such acknowledgment because such counsel is bound by the terms ofthis Protective
Order:
Counsel for claimants in litigation pending outside this Litigation and arising from
one or more Defendants' manufacture, marketing, sale. distribution, or dispensing
of opioid products for use in this or such other action in which the Producing Party
is a Defendant in that litigation, provided that the proposed recipient agrees to be
bound by this Protective Order and completed the certification contained in Exhibit
A. Acknowledgment and Agreement to Be Bound. Plaintiffs' Liaison Counsel
shall disclose to all Defendants at the end ofeach month a cumulative list providing
the identity of the counsel who have executed such acknowledgments and will
receive Confidential and Highly Confidential lnformation pursuant to this Order
and a list ofthe case name(s). number(s). and jurisdiction(s) in which that counsel
represents other claimants. Neither the receipt of information pursuant to this
paragraph nor the provision of the certification shall in any way be deemed a
submission. by the claimant represented by counsel in such outside litigation. to the
jurisdiction ofthis Court or any other federal court or a waiver of any j urisdictional
arguments available to such claimant; provided, however. that any such recipient
of documents or information produced under this Order shall submit to the
jurisdiction ofthis Court for any violations of this Order; or
Witnesses during deposition, rvho may be shorvn. but shall nor be permitted to
retain, Confidential Informationl provided, however. that, unless otherwise agreed
by the relevant Padies or ordered by the Court, no Confidential Information ofone
defendant may be shou,n to any witness who is a current employee of another
defendant who is not otherwise authorized to receive the information under this
Order.

nt

34. In the absence of written permission from the Producing Party or an order ofthe Court. any
Highly Confidential Information produced in accordance with the provisions of this Protective
Order shall be used solely for purposes ofthis Litigation (except as provided by paragraph 34j)
and its contents shall not be disclosed to any person unless that person falls within at least one oi
the following categories:

a. Outside Counsel and In-House Counsel, and the attomeys. paralegals,
stenographic, and clerical staffemployed by such counsel. Information designated
as Highly Confidential by any Defendant may be disclosed to [n-House Counsel of
another Defendant, provided that the In-House Counsel (i) has regular involvement
in the Litigation (ii) disclosure to the individuat is reasonably necessary to this
Litigation, and (iii) the individual completes the certification contained in Exhibit

I.
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A, Acknowledgment and Agreement to Be Bound. Except as otherwise provided
in this Order or any other Order in this Litigation, no other Employees of a

Defendant may receive the Highly Confidential Information of another. Any
information designated as Highly Confidential shall be disctosed ro an In-House
Counsel for any Plaintiff only to the extent Outside Counsel for that plaintiff
determines in good faith that disclosure to the In-House Counsel is reasonably
necessary to the Lirigationi

b. vendor agents retained by the parties or counsel for the parties, provided that the
vendor agrees to be bound by this Protective order and completes the certification
contained in Exhibit A. Acknowledgment and Agreement to Be Bound;

c. Individual Panies that have produced the designated information;
d. Stenographic employees and court reporters recording or transcribing testimony in

this Litigation;
e. The Couft. any Special Master appointed by the Court. and any members of their

staffs to whom it is necessary to disclose the intbrmation;
f. Formally retained i.dependent experts and/or consultants, provided that the

recipient agrees to be bound by this protective order and completes the certification
contained in Exhibit A. Acknowledgment and Agreement to Be Bound;

g. Any individual(s) who authored. prepared. or previously reviewed or received the
information;

h. State or federal law enforcement agencies, but only after such persons have
completed the certification contained in Exhibit A. Acknowledgment and
Agreement to Be Bound. Disclosure pursuant to this subparagraph wirt be made
only after the Designating parry has been given ten (t0) days, notice of the
Receiving Party's intent to disclose, and a description ofthe materials the Receiving
Party intends to disclose. [f the Designating party objects to disclosure, the
Designating Party may request a meet and confer and may seek a protecrive order
from the Court.

i. Plaintifls counsel of record to any plaintiff with a case pending in MDL 2g04 shall
be permitted to receive the Confidential Intbrmation of any producing party
regardless of whether that attorney is counsel of record in any individuai action
against the Producing Party and there shall be no need for such counsel to execute
such acknowledgment because such counsel is bound bythe terms ofthis protective
Order;

j. counsel for claimants in litigation pending outside this Litigation and arising from
one or more Defendanls' manufacture, marketing, sale. distribution, or dispensing
of opioid products for use in this or such orher action in w.hich the producing partl
is a Defendant in that litigation, provided that the proposed recipient rgr.", to b"
bound by this Protective order and completed the certification contained in Exhibit
A, Acknowledgment and Agreement ro Be Bound. praintiffs' Liaison counser
shall disclose to all Defendants at the end ofeach month a cumurative tist providing
the identity of the counsel who have executed such acknowledgments and wiil
receive confidentiar and Highly confidentiar tnformation pursuant to this order
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and a list ofthe case name(s), number(s), and jurisdiction(s) in which that counsel
represents other claimants. Neither the receipt of information pursuant to this
paragraph nor the provision of the certitication shall in any way be deemed a

submission. by the claimant represented by counsel in such outside litigation, to the
jurisdiction ofthis Court or any other federal court or a waiver ofanyjurisdictional
arguments available to such claimant, provided, however. that any such recipient
of documents or information produced under this Order shall submit to the
jurisdiction of this Court for any violations of this Order; or
Witnesses during deposition, who may be shown. but shall not be permitted to
retain. Confidential lnformation; provided. however, that, unless otherwise agreed

by the relevant Parties or ordered by the Court, no Confidential Information ofone
defendant may be shown to any witness who is a current en.lployee of another
defendant who is not otherwise authorized to receive the information under this
Order.

46. To the extent that a Producing Pany uses or discloses to a third party its designated
confidential information in a manner that causes the information to lose its confidential status. the
Receiving Parry is entitled to notice ofthe Producing Party's use ofthe confidential information
in such a manner that the information has lost its confidentiality. and the Receir,ing Party may also
use the information in the same manner as the Producing Parfy. To the extent that a Producing
Party's Confidential or Highly Confidential Information becomes pan ofthe public record in this
proceeding. through no wrongful act on the part of the Receiving Party or the individual or
individuals who caused the information to become public through the Court record- the specific
testimony, documenl excerpts, or other evidence will become and remain public. However. a
Receiving Party shatl not unnecessarily attempt to insert materials designated as Confidential or'

Highly Confidential into the Court record solely for purposes of making them public. Once
infonnation is made public, it is not confidential even if continued to be marked as such by the
Producing Party, and the Receiving Party may freely use such infbrmation. A Receiving Party
does not need to challenge Confidential or Highly Confidential designations ofspecific testimony,
documents, or other evidence excerpts that become part of the public record in this proceeding. A
Receiving Party can also challenge a designation for other testimony or portions ofthe excerpted
document or other evidence as set tbrth in paragraph 52 below.

52. A Receiving Party does not waive its right to challenge a confidentiality designation by
electing not to mount a challenge promptly after the original designation is disclosed. If the
Receiving Party believes that portion(s) ofa document or deposition are not properly designated
as Confidential Information or Highly Confidential lnformation, the Receiving Party will identify
the specific information that it betieves is improperly designated and notif, the Producing Party,
in rvriting. of its reasons why the confidentiality designation was not proper and must: (a) give the
Producing Party an opportunity to review the designated material, to reconsider the circumstances.
and, if no change in designation is offered, to explain, in writing within seven (7) days, the basis
ofthe chosen designation, and (b) offer to provide the Producing Pany with multiple altematives
(dates and times) to meet and confer during the seven (7) day period following the date of the

k
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Receiving Party's written challenge notification. Thereafter, if a Receiving Party elects to press a

challenge to a confidentiality designation after considering the justification offered by the

Producing Party, it shallnotili/ the Producing Party, and the Receiving Pany shall have seven (7)
days from such notification to challenge the designation with the Courl or Special Master. These

time periods may be modified in emergent circumstances. as agreed to by the Challenging and

Designating Parties, or as ordered by the Special Master or the Court. The ultimate burden oi
persuasion in any such challenge proceeding shall be on the Producing Party as if the Producing
Party were seeking a Protective Order pursuant to Fed. R. Civ. P.26(c) in the first instance. Until
the Court rules on the challenge. all Parties shall continue to afford the material in question the
level of protection to which it is entitled under the Producing Party's designation. In the event that
a designation is changed by the Producing Party or by Court Order, the Producing Party shall
provide replacement media, images, and associated production information as provided above.

The parties are hereby notified that Discovery Ruling No.20 Regarding Confidentiality
Designations (Doc. 1650). as well as the "ARCOS Ruling" by the Sixth Circuit Court of Appeals
(docket no. l7l0), provide relevant legal standards, principles, and examples which should be

tbllowed and/or used as guidance relative to disputes over materials designated as Confidential or
Highly Confidential at the discovery stage ofthe litigation.

Case 3:17-cv-01362   Document 469-2   Filed 05/27/20   Page 70 of 86 PageID #: 9972



Case: 1:17-md-02804-DAP Doc#'.2687 Filed: 09/29119 1of4. PagelD#: 418587

IN TTIE UNITED STATES DISTRICT COURT
FOR TIIE NORTHERN DISTRICT OF OHIO

EASTERN DWISION

IN RE NATIONAL PRESCRIPTION
OPIATE LITIG.{TION

CASE NO. I7-MD-2804

SPECIAL M.{STER COHEN
This document relates to:
AII Cases

The parties have agreed to make certain amendments to "section lX. I nadvertent production

of Documents," contained in the court's case Management order No. 2 (docket no. 441). The

Court approves these amendments, which are set out in the attached document.

RESPECTFULLY SI]BMTTTED,

David R. Cohen
David R. Cohen
Special Master

Dated: September 29, 2019

)
)
)
)
)

)

)

AMENDMENT TO CMO NO.2
RE: INADVERENT PRODUCTION
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REPLACING SECTION IX OF CMO NO. 2 (docket no. 441)

IX. Inadvertent Production of Documents

53. Non-Waiver of Privilege. The parties agree that they do not intend to disclose

information subject to a claim of attomey-client privilege, attomey work product protection,

common-interest privilege, or any other privilege, immunity or protection from production or
disclosure ("Privileged Information "). If, nevertheless, a Producing Party discloses Privileged
Information. such disclosure (as distinct from use) shall be deemed inadvertent without need of
further showing under Federal Rule of Evidence 502(b) and, pursuant to Federal Rule ofEvidence
502(d), shall not constitute or be deemed a waiver or forfeiture ofthe privilege or protection from
discovery in this case or in any other federal or state proceeding by that party (the "Disclosing
Party"). This Section shall be interpreted to provide the maximum protection allowed by Federal

Rule ofEvidence 502(b) and 502(d).

54. Notice of Production of Privileged [nformation.

a. Notice by Designating Party. Ifa Party or non-Party discovers that it has produced

Privileged Information, it shall promptly notify the Receiving Party ofthe production in writing.
shall identify the produced Privileged Information by Bates range where possible, shall identify
the type of privilege claimed. and may demand that the Receiving Party return or destroy the
Privileged Information.

b. Notice by Receiving Party. In the event that a Receiving Party receives information
that it believes is subject to a good faith claim ofprivilege by the Designating Party. the Receiving
Party shall immediately refrain from examining the information and shall promptly notiry the
Designating Party in writing that the Receiving Party possesses potentially Priviteged Information.
The Designating Party shall have seven (7) days to assert privilege over the identified information.
If the Designating Party does not assert a claim of privilege within the 7-day period, the
information in question shall be deemed non-privileged.

55. Recall of Privileged lnformation. lf the Designating Party has notified the
Receiving Party of production, or has confirmed the production called to its attention by the
Receiving Party, the Receiving Party shall within founeen (14) days ofreceiving such notification
or confirmation: (l) destroy or retum to the Designating Party all copies or versions of the
produced Privileged Information requested to be retumed or destroyed; (2) delete from its work
product or other materials any quoted or paraphrased portions of the produced Privileged
Information; and (3) ensure that produced Privileged Information is not disclosed in any manner
to any Party or non-Party. The following procedures shall be followed to ensure all copies ofsuch
ESI are appropriately removed from the Receiving Party's system:

i. Locate each recalled document in the document review/production database and
delete the record from the database;

ii. If there is a native file link to the recalled document, remove the native file from
the network path:
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l .

lv.

Ifthe database has an image load file, locate the document image(s) loaded into the
viewing software and delete the image file(s) corresponding to the recalled
documents. Remove the line(s) corresponding to the document image(s) from the
image load file;

Apply the same process to any additional copies ofthe document or database where
possible;

v. Locate and destroy all other copies of the document. whether in electronic or
hardcopy form. To the extent that copies of the document are contained on write-
protected media, such as CDs or DVDs. these media shall be discarded, with the
exception of production media received from the recalling pany, which shall be

treated as described herein;

vi. If the document was produced in a write-protected format, the party seeking to
recall the document shall, at its election, either (i) provide a replacement copy of
the relevant production from which the document has been removed. in which case
the receiving party shall discard the original production media; or (ii) allow the
receiving pany to retain the original production media, in which case the receiving
party shall take steps to ensure that the recalled document will not be used; and

vii. Confirm that the recall of ESI under this procedure is complete by way of letter to
the party seeking to recall ESI.

56. Notwithstanding the above, the Receiving Party may segregate and retain one copy
of the clawed back information solely for the purpose of disputing the claim of privilege. The
Receiving Party shall not use any produced Privileged Information in connection with this
Litigation or for any other purpose other than to dispute the claim of privilege. The Receiving
Party may file a motion disputing the claim of privilege and seeking an order compelling
production ofthe material at issue; the Designating Party may oppose any such motion, including
on the grounds that inadvertent disclosure does not waive privilege.

57. Within 14 days of the notification that such Privileged Information has been
returned! destroyed. sequestered, or deleted ("clawed-Back Information"), the Disclosing party
shall produce a privilege log with respect ro the Clawed-Back Information.

58. If, for any reason, the Designating Party and Receiving parry (or panies) do not
resolve their disagreement after conducting the mandatory meet and confer, the Receiving party
may request a conference with the Special Master pursuant to the procedures set forth in Case
Management order one and established by the Special Master. The Designating party bears the
burden of establishing the privileged or protected nature of any privileged Information. For
circumstances where the Parties are unable to reach an agreement, the procedure for submission
to the Special Master is as follows:

i. Receiving Party shall file its Motion to Compel and request for in camera
submission to the Special Master with carbon copy to include only counsel for
Receiving Party and Designating Party;
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ii. Designating Party shall file its opposition on a schedule agreed to by the

Designating and Receiving Parties or as set by the Special Master. with carbon copy

to Receiving Party's counsel;

iii. The Receiving Party shall file its reply (if any) on a schedule agreed to by the

Designating and Receiving Parties or as set by the Special Master, with carbon copy

to include only counsel for the Receiving Party and the Designating Party;

iv. If necessary, a hearing shall be conducted just between tlte Designating Party, the

Receiving Pan-v. and the Special Master.

59. Nothing contained herein is intended to or shall serve to limit a party's right to

conduct a review of documents. ESI or information (including metadata) for relevance,

responsiveness and/or segregation of privileged and/or protected information before production.

Nothing in this Order shall lirnit the right to request an in-camera review of any Privileged
Information.

60. [REMOVED BY ACREEMENTOF THEPARTIES]

6l . Nothing in this Order overrides an attomey's ethical responsibilities to refrain from
examining or disclosing materials that the attomey knows or reasonably should know to be

privileged and to inform the other Party that such materials have been produced.
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF OHIO

EASTERN DIVISION

IN RE: NATIONAL PRESCRIPTION OPIATE
LITIGATION

\IDL \o. 2tt0{

Case No. l7-md-280{
This document relates to:

Special Master David Cohen
"Track Tu'o Cases"

PROTECTIVE ORDER REGARDING DISCLOSLTRE
BY PLAINTIFFS OF CONFIDENTIAL MEDICAL RECORDS

WHEREAS, Distributor Defendantsr served discovery upon the Track Two bellwether

Plaintiffs which potentially requires the disclosure of protected health information govemed by

the Health Insurance Portability and Accountability Act of 1996 (hereinafter referred to as

''HIPAA"); R.K. u. St Mary's Med. Ctr.. lnc.,229W.Ya.712,735 S.E.2d 715 (2012): and

WF{EREAS, this Court has addressed procedural safeguards to such disclosure throughout

this litigation. See e.g., Case Management Order No. 2: Protective Order (Doc #: 441) (Doc #:

1357); Track One Discovery Order Regording Health-Related Information (Doc #: 703);

Discovery Ruling No. 7 (Doc #: l05l): November 21, 2018 Order (Doc #: ll47); Order Governing

Production of Medical and Pharmocy Claims Dota in Track One Cases (Doc #.. l42l)-. Order

Governing Production of Non-Parry optumRx, Inc.'s Pharmacy claims Datafor Track one cases

(Doc #: 1635); Order Governing Production Of Non-Porty Humana Health Plan of Ohio, Inc.'s

Medical And Pharmacy Claims Data For Track One Cases (Doc #: 164l); Amendment to CMO

I The Distributor Defendants are AmerisourceBergen Drug corporation. cardinal Health, tnc
and McKesson Corporation.
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No. 2 Re. Confidentiality and Protective Order (Doc # 2688); Amendment to CMO No. 2 Re:

Inadverent Production (Doc #: 2687); Agreed Order Governing Privilege (Doc #:2882); and

WHEREAS, the bellwether Plaintiffs desire to efficiently advance this litigation while

preserving the privacy rights ofthe general public; and

WHEREAS, federal law provides this Court with the authority to compel the disclosure of

protected health information while providing adequate safeguards; and

wHEREAS, the Plaintiffs and Distributor Defendants agree to the provisions below; now

therefore

IT IS HEREBY ORDERED that the following provisions shall govem the production of

protected health information in the Track Two Cases:

l. Findings. The Court hereby makes the following findings with respect to

the production of protected health information:

a. Good cause exists for the entry of this Order.

b. Altemative methods of obtaining this information are not available or

would not be effective.

c. The public interest and the need for disclosure ofthis information, subject

to the restrictions ser forth herein, outweigh the potential injury to the patient, the

physician-patient relationship, and the treatment services.

d. The bellwether Plaintiffs shall produce relevant protected health

information not implicated by Title 42, pan 2 of the Code of Federal Regulations

("Pan 2"), without redaction.
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e. Only those individuals who require the information for purposes of

this litigation (as described below) may receive protected health information produced

pursuant to this Order.

f. The procedures set forth herein are necessary to limit disclosure for

the protection of the patient, the physician-patient relationship, and the

treatment services.

3. Designation, Protected health information produced pursuant to this Order shall

be produced with the following legend appearing in either the title ofthe electronic file or on the

face of the document: "HIPAA PROTECTED HEALTH INFORMATION - ACCESS

RESTRICTED TO ATTORNEYS AND EXPERTS."

4. Restrictions on Disclosure. All parties shall safeguard and maintain the

confidentiality ofthis information pursuant to the terms ofthe HIPAA protective order (.ree docket

no. 441 , CMO-2 at 32-34). and shall limit disclosure to attomeys and experts for the parties, unless

otherwise ordered by the Court. Specifically, no person shall, without leave of Coun. use any

material produced pursuant to this Ruling in connection with any formal or informal third-party

discovery of individuals or entities revealed, including but not limited to: (i) requests to or about

individuals whose records are produced; and (ii) requests to health care providers or administrators

concerning the treatment of individuals described therein. In sum, no person shall contact or

attempt to contact any individual identified in the medical records, or their family members or

medical providers or other related staff. for the purpose ofobtaining additional information related

to this case. without leave ofcourt. Nothing in this order shall prohibit a party from conducting

otherwise-allowed discovery from or relating to a person as to whom HlpAA-protected data has
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been produced based on other information obtained, either in discovery or otherwise, concerning

that person.

All protected health information produced pursuant to this Order shall be disclosed only

to: (i) Outside Counsel for the parties in this action; (ii) in-house counsel for Defendants in this

action with responsibitity for overseeing this litigation; (iii) consulting and testifying experts

retained specifically to provide services in this action; and (iv) court personnel and staff, including

the Special Masters appointed in this action and their assistants. No other individuals shall be

permitted to access protected health information, and all parties shall institute reasonable and

appropriate steps to prevent against unauthorized disclosure.

5. Breach Notification. In the event that any party rearns of the unauthorized

disclosure of protected hearth information subject to this order, such party shall provide prompt

notification of the breach to counsel for each ofthe Track rwo plaintiffs, such notice to include:

(l) the date ofthe breach; (2) the circumstances of the breach; (3) the identity or identities

of the unauthorized recipients; and (4) alr steps taken or pranned to remedy the breach.

6' Limitations on use. A, protected hearth information produced pursuant to this

order has been produced sorely for purposes of this ritigation, and sha[ only be used for purposes

of this litigation.
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7. Restrictions on Third-Party Discovery. All prior restrictions on the use of

protected health information in connection with third party discovery remain in effect, including

the limitations on third party discovery set forth in Discovery Ruling No. 7, as clarified by the

Special Master.

Entered this the l3th day of December, 2019.

/s/David R. Cohen
Special Master
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DECLARATION OF NANCY H. WIEGAND

I, Nancy H. Wiegand, hereby state and declare as follows:

l. I am the Section Chief of the Discovery Management Section (DMS), Litigation

Branch in the Federal Bureau of lnvestigation's (FBI), Oflice ofthe General Counsel (OGC), at

FBI Headquarters in Washington, D.C. I have been a member of the FBI's Senior Executive

Service since 2012 when I was selected to serve as the Section Chief of DMS. Prior to my

selection as Section Chief, I served as the Unit Chief of the Civil Litigation Unit II for nine

years. I have subsequently served as the acting Deputy General Counsel ofthe Litigation

Branch and in 2016 was selected for a three-year Joint Duty Assignment (JDA) to the Office of

the Director ofNational Intelligence (ODNI) as the Deputy General Counsel for Litigation and

Oversight. I returned to my current position at the FBI in October 2019.

2. The statements contained in this declaration are based upon my personal knowledge,

my review and consideration of information available to me in my official capacity, and on information

obtained from other FBI employees.

3. This declaration is submitted in support of Defendants' motion to stay the captioned matter,

including all deadlines, until June 15,2020. This date is subject to revision depending on whether the

COVID-19 national health emergency is still in effect.

4. DMS provides expertise and support to legal teams on the identification, preservation, collection,

processing, review, management and/or production ofFBI information and records

in response to legal demands in civil, criminal, congressional, and administrative matters. The Section
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consists ofthree units: Discovery unit I (DU I), Discovery Unit II (DU II), and the Discovery Counsel

unit (DCU).

5. As noted above, there are two separate Discovery Units within the DMS, referred to collectively as

the DU. The DU is responsible for locating, reviewing, and processing for release any and all

responsive material. The DU is also tasked with conducting a line-by-line review for privileged

information ofthe responsive material before it can be released outside ofthe FBI. A line-by-line review

is a burdensome manual task where the assigned employee is responsible for reviewing every word on

every page ofa document, looking for any privileged information, which also includes recognizing that

information on one page that normally does not qualiff as privileged information on its own could be

privileged when combined with information from another page ofthe document. The DU is also tasked

with redacting information covered by various govemment privileges to protect classified information,

FBI informants, grandjury material. personal identifiers, and other information. Only after this careful

review with appropriate redactions supporting the assertion ofprivileges may information be released

outside ofthe FBI.

6- The work ofthe DU is highly dependent on a suite ofeDiscovery technical tools. These tools can

only be accessed in FBI space on a classified system. Legal lT professionals are tasked with identifying

and retrieving responsive electronically stored information (ESI). ESI includes emails, text messages,

instant messages, Word documents, and other electronic documents stored on FBI systems. The ESI is

ingested into our eDiscovery review platform where it is processed for review by the paralegal staff. The

paralegals use the eDiscovery review platform to review and tag responsive documents and then redact

as appropriate. FBI agency counsel also access the eDiscovery review platform to review the proposed

redactions. The information is then exported out ofthe system for production to the plaintiff. These

systems reside on the FBI classified network and cannot be accessed remotely.
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7. Pursuant to standard procedure, the DU may need to coordinate a classification review ot'

responsive documents with the FBI's Information Management Division, Classification Unit. The

Classification Unit is not part of OGC. The Classification Unit is responsible for reviewing documents

for national security classification purposes. This includes reviewing documents responsive to civil or

criminal discovery proceedings and special administrative reviews requested by other FBI components.

8. Due to COVID-I9 concems, the Classification Unit has been shut down until April 13,2020 al

which time they will reassess the situation. lt should be noted that even ifthe Classification Unit is able

to assume normal operations on April 13, 2020, there will be a startup delay and a backlog of work

which will impact their ability to perform classification reviews for the DU in a timely manner.

9. On January 31,2020, Health and Human Services Secretary Alex M. Azar II declared a public

health emergency for the United States to aid the nation's healthcare community in responding to

COVID-19. On March I l,2020, the World Health Organization publicly characterized COVID-19 as a

pandemic. I On March 13,2020, the President declared a National Emergency in an effort to address the

spread of COVID-I9.2 Further, on March l6,212},the President announced new guidelines to slow the

spread ofthe virus, to include avoiding groups of more than l0 people and closing schools in many

communities.3 This guidance follows recommendations by the Centers for Disease Control (CDC) to

engage in social distancing.a

I Centers for Disease Control and Prevention. "Coronavirus Disease 2019 (COVID-19): Situation Summary." www.cdc.gov,
accessed March 13, 2019.

2 See https://www.whitehouse.gov/presidential-actionVproclamation-declaring-nationat-emergency-conceming-novel-
coronavirus{isease-covid-19-outbreaU (last accessed Mar. 17, 2020).

3 See The President's Coronavirus Guidelines for America, httos://rvww.whitehouse.sov/wo-
/03.16.20 coronavi (last accessed Mar. 17,2020)

'See, e.g, Centers for Disease Control "lnterim Guidance for Businesses and EmployeB"
https://www.cdc.gov/coronaviruy2olg-ncov/community/guidance-business-response.html (last access ed Mar. l7,2020\
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10. The United States Office of Personnel Management (OPM) has been issuing guidance to address

how the Federal Govemment can implement measures to protect its workforce and the American public.

Specifically, on March 7,2020, OPM recommended the "incorporation of telework and 'social

distancing' in COOP [Continuity of Operations] and emergency planning [to] allow the Federal

Govemment to continue functioning efficiently and effectively, while ensuring the health and safety of

employees."5 Further, on March 15,2020, the Acting Director of the Office of Management and Budget

(OMB) issued guidance to Federal agencies in the National Capital Region (NCR) to implement

maximum telework flexibilities. OMB's guidance asked agencies "to offer maximum telework

flexibilities to all current telework eligible employees, consistent with operational needs ofthe

departments and agencies as determined by their heads."6

I I . On March 17 ,2020, the Acting of Director of OMB issued further guidance to agency heads to

aggressively slow the spread of COVID-I9 by directing, among other things, "...[T]he Government must

immediately adjust operations and services to minimize face-to-face interactions...." "Exceptions may be

needed when continued operations and services are necessary to protect public health and safety,

including law enforcement and criminal-justice functions. Non-mission-criticalT functions that cannot be

performed remotely or that require in-person interactions may be postponed or significantly curtailed." 8

5 United States Office ofPersonnel Management Memorandum "Coronavirus Disease 2019 (COVID-19); Additional
Guidance" (March 7, 2020), https://www.chcoc.gov/content/coronayirus-disease-2019-covid- l9-additional-guidance (last
accessed Mar. 17,2020). See al.toUnited States Office ofPersonnel Management Memorandum "Updated Guidance on
Telework Flexibilities in Response to Coronavirus" (March I 2, 2020), https://www.chcoc.gov/sites/default/files/\if-20- l3.pdf
(last accessed Mar. 17, 2020).

6 Memorandum from the Acting Director ofThe Office ofManagement and Budget to the Heads ofDepartments and
Agencies "Updated Guidance for National Capital Region on Telework Flexibilities in Response to Corolavirus" (March 15,
2020), https:/ r'\r'w.whitehouse.gov/wp-content/uploads/2020l03/tr420-15-Telework-Guidance-OMB.pdf(last accessed Mar.
t7.2020).

7 A mission-critical position is onc rvhosc functions absolutely cannot be put on hold.

8 Memorandum from the Acting Director ofThe OIfice ofManagement and Budget to the Heads ofDepartments and Agencies
"Federal Agency Operational Alignmenr to Slow the Spread of Coronavirus COVID-Ig" (March 17- 2020),
https://wu,\,. wh itehouse.gov/wp-contenf/u ploads/2020/03/M20- I6.pdf(last accesse dMar.24,2020).
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12. On March 30,2020, the Govemors of Maryland and Virginia and the Mayor of Washington, D.C.

issued stay-at-home orders, prohibiting residents from leaving their homes except for essential trips.e

violation of these orders range from fines to imprisonment Id. The majority of FBI Headquarters

employees, which includes DMS personnel, live in the National Capital Region.

13. The FBI is implementing these guidelines to protect its employees and their communities, and to

ensure that it can continue to protect the American people during this national emergency.

14. Those employees designated as non-mission critical and non-telework capable due to the nature of

their duties, work location, or technology, may be approved for what opM/oMB refer to as ..weather

and safety leave (administrative leave)."

15. Based on the above guidance, I have designated all DMS staff as non-mission critical and non-

telework capable and placed them on administrative leave effective March 23,2020 until further notice.

16. As a result, discovery staffis unavailable for consultation and the taskings necessary to help

determine what types of searches can be conducted, what responsive information exists, what burdens

would be related to the searches and the review of the resulting information, whether information found

might be classified, what privileges may be at issue within any responsive documents, and related

information that would be necessary to assist govemment counsel in responding to discovery requests.

In addition, discovery staffis unavailable for reviewing other agencies' discovery documents for

potential FBI equities.

e Maryland Executive Order 20-03-30-01 $-rr.\r.sovemor.nar].land.sov, (last accessed Mar. 3l ,2020):
urvg'.governor.virginia.qov., Exec utive Order Number Fifty-fiv" 12rr0, ,,"st accessed Mar. 3l- 2020);
wtrw'.coronavirus.dc-cov.- Mavor 's Order 2020-054 (last accessed Mar. 31,2020)
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17. If DMS is able to resume normally operations by mid-May 2020, there will be a startup delay and

backlog of work. As such, the FBI will not be able to perform the work necessary to meet discovery

deadlines scheduled through at least June 15,2020.

I declare under penalty ofperjury that the foregoing is true and correct.

Executed on this 3rd day of April 2020.

DgitallyEgned by

wr EGA N D. N A N c HiT.lIi yJ:Iff:#1ff ,

y .H.F 7 3 M 47 KB 1 :"',:$i*i',"=ii'ii,[,:ffi9!1^-,-,,
_ D.te 2020.04.03 t3:36:39 {4'00'

Nancy H. Wiegand
Section Chief
Discovery Management Section
Office of the General Counsel
Federal Bureau of Investigation
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From: Flahive Wu, Laura
To: Hsiao, Lisa K.; Westfall, Fred (USAWVS)
Cc: Chaput, Isaac; Mincer, Jonathan; Jeffrey Wakefield - Flaherty Sensabaugh Bonasso PLLC

(jwakefield@flahertylegal.com)
Subject: RE: Huntington v. AmerisourceBergen Drug Corp., et al.
Date: Monday, May 11, 2020 3:28:07 PM

Thank you, Lisa.

Laura Flahive Wu

Covington & Burling LLP
One CityCenter, 850 Tenth Street, NW
Washington, DC 20001-4956
T +1 202 662 5982 | lflahivewu@cov.com
www.cov.com

This message is from a law firm and may contain information that is confidential or legally privileged. If you are not the
intended recipient, please immediately advise the sender by reply e-mail that this message has been inadvertently
transmitted to you and delete this e-mail from your system. Thank you for your cooperation.

 
 
 
From: Hsiao, Lisa K. <Lisa.K.Hsiao@usdoj.gov> 
Sent: Monday, May 11, 2020 2:59 PM
To: Flahive Wu, Laura <lflahivewu@cov.com>; Westfall, Fred (USAWVS) <Fred.Westfall@usdoj.gov>
Cc: Chaput, Isaac <IChaput@cov.com>; Mincer, Jonathan <JMincer@cov.com>; Jeffrey Wakefield -
Flaherty Sensabaugh Bonasso PLLC (jwakefield@flahertylegal.com) <jwakefield@flahertylegal.com>
Subject: RE: Huntington v. AmerisourceBergen Drug Corp., et al.
 
[EXTERNAL]
Laura,
 
Thank you for reaching out.  I will confer with the client and get back to you as soon before Friday as
is practicable.
 
Regards,
Lisa Hsiao
 
Lisa K. Hsiao
Senior Litigation Counsel
U.S. Department of Justice
Consumer Protection Branch

450 5th Street, N.W. Suite 6400-South
Washington, D.C. 20001
(202) 532-4892 (direct)
(202) 532-5114 (cell)
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Lisa.K.Hsiao@usdoj.gov
 
 
 

From: Flahive Wu, Laura <lflahivewu@cov.com> 
Sent: Monday, May 11, 2020 12:57 PM
To: Hsiao, Lisa K. <LHsiao@civ.usdoj.gov>; Westfall, Fred (USAWVS) <FWestfall@usa.doj.gov>
Cc: Chaput, Isaac <IChaput@cov.com>; Mincer, Jonathan <JMincer@cov.com>; Jeffrey Wakefield -
Flaherty Sensabaugh Bonasso PLLC (jwakefield@flahertylegal.com) <jwakefield@flahertylegal.com>
Subject: RE: Huntington v. AmerisourceBergen Drug Corp., et al.
 
(I am resending due to an error in Fred's email address.)
 
From: Flahive Wu, Laura 
Sent: Monday, May 11, 2020 12:56 PM
To: 'Fred.Westfall@usa.doj.gov' <Fred.Westfall@usa.doj.gov>; 'Lisa.K.Hsiao@usdoj.gov'
<Lisa.K.Hsiao@usdoj.gov>
Cc: Chaput, Isaac <IChaput@cov.com>; Mincer, Jonathan <JMincer@cov.com>; Jeffrey Wakefield -
Flaherty Sensabaugh Bonasso PLLC (jwakefield@flahertylegal.com) <jwakefield@flahertylegal.com>
Subject: Huntington v. AmerisourceBergen Drug Corp., et al.
 
Fred and Lisa,
 
Thank you for our productive conversation on April 22 about the subpoenas we served on Darren
Cox regarding his role on the Huntington Violent Crime & Drug Task Force in City of Huntington v.
AmerisourceBergen Drug Corp., et al.  As we mentioned on our call, we have sought relief from the
demanding case deadlines in the case.  Today, the Court granted us partial relief, extending the
deadline for document productions from April 30 to June 12.  (See attached.)
 
The Court also set a deadline of this Friday, May 15, for the parties to file motions regarding
outstanding discovery disputes, including those involving third parties.  We therefore may need to
file a motion by this Friday to preserve our rights, depending on where we are with subpoena
responses.
 
We look forward to hearing from you with any updates.
 
Best regards,
 
Laura

Laura Flahive Wu

Covington & Burling LLP
One CityCenter, 850 Tenth Street, NW
Washington, DC 20001-4956
T +1 202 662 5982 | lflahivewu@cov.com
www.cov.com

This message is from a law firm and may contain information that is confidential or legally privileged. If you are not the

Case 3:17-cv-01362   Document 469-3   Filed 05/27/20   Page 3 of 4 PageID #: 9991



intended recipient, please immediately advise the sender by reply e-mail that this message has been inadvertently
transmitted to you and delete this e-mail from your system. Thank you for your cooperation.

 
 

Case 3:17-cv-01362   Document 469-3   Filed 05/27/20   Page 4 of 4 PageID #: 9992



 
 
 
 

ATTACHMENT D 

Case 3:17-cv-01362   Document 469-4   Filed 05/27/20   Page 1 of 6 PageID #: 9993



From: Hsiao, Lisa K.
To: Flahive Wu, Laura; Westfall, Fred (USAWVS)
Cc: Chaput, Isaac; Mincer, Jonathan; Jeffrey Wakefield - Flaherty Sensabaugh Bonasso PLLC

(jwakefield@flahertylegal.com); Hines, Jocelyn C.
Subject: RE: Huntington v. AmerisourceBergen Drug Corp., et al.
Date: Friday, May 15, 2020 11:47:15 AM

Laura,
 
Thank you for summarizing yesterday’s discussion.  I have one minor correction – I mistakenly
characterized the Task Force reports that the FBI has agreed to produce as monthly, when they are
in fact quarterly.  While the FBI appreciates that it has the option of producing unredacted versions
of those reports under an Attorneys’ Eyes Only designation, it strongly prefers to protect law
enforcement-sensitive information by performing the proper redactions in the first instance, and so
is working towards that goal for now. 
 
I have asked the FBI to search for the types of budget documents you requested, and I believe they
have identified someone who can start searching for those documents next week.  We will let you
know what they find.
 
Have a good weekend,
Lisa Hsiao
 
Lisa K. Hsiao
Senior Litigation Counsel
U.S. Department of Justice
Consumer Protection Branch

450 5th Street, N.W. Suite 6400-South
Washington, D.C. 20001
(202) 532-4892 (direct)
(202) 532-5114 (cell)
Lisa.K.Hsiao@usdoj.gov
 
 
 

From: Flahive Wu, Laura <lflahivewu@cov.com> 
Sent: Thursday, May 14, 2020 5:35 PM
To: Hsiao, Lisa K. <LHsiao@civ.usdoj.gov>; Westfall, Fred (USAWVS) <FWestfall@usa.doj.gov>
Cc: Chaput, Isaac <IChaput@cov.com>; Mincer, Jonathan <JMincer@cov.com>; Jeffrey Wakefield -
Flaherty Sensabaugh Bonasso PLLC (jwakefield@flahertylegal.com) <jwakefield@flahertylegal.com>
Subject: RE: Huntington v. AmerisourceBergen Drug Corp., et al.
 
Lisa,
 
Thank you again for making the time to speak with us today; we appreciate your efforts, and those of
the FBI, to respond to the subpoena notwithstanding the constrained resources in the current
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environment. You informed us during the call that the FBI served as coordinator for the Huntington
Violent Crime & Drug Task Force between 2012 and 2018, and that the FBI has been able to locate
task force monthly reports beginning in April 2012. We understand that FBI is still reviewing the
reports but is willing to produce them, and anticipates making that production by around June 12.
 
As we discussed, based on your description of the task force monthly reports, we are willing to
accept production of the reports as largely satisfying the requests in the subpoena. We also inquired
whether the FBI has located any budget-related documents; you informed us that you would look
into that request and get back to us.
 
We also discussed the issue of sensitive information that may need to be redacted from the task force
monthly reports. As I mentioned, one option to relieve some of the burden of reviewing for such
sensitive information is for the FBI to produce them initially under the attorney-eyes only
amendment to the protective order that has been entered in this case. I've attached the amendment
here for your reference.
 
Finally, you informed us that the FBI is willing to authorize Mr. Cox or another task force
representative to provide general testimony regarding task force activities. As I mentioned, the
parties are still determining how to proceed with depositions in this matter and we will follow up
with you when we have more information in that regard.
 
Best regards,
 
Laura

Laura Flahive Wu

Covington & Burling LLP
One CityCenter, 850 Tenth Street, NW
Washington, DC 20001-4956
T +1 202 662 5982 | lflahivewu@cov.com
www.cov.com

This message is from a law firm and may contain information that is confidential or legally privileged. If you are not the
intended recipient, please immediately advise the sender by reply e-mail that this message has been inadvertently
transmitted to you and delete this e-mail from your system. Thank you for your cooperation.

 
 
 
From: Hsiao, Lisa K. <Lisa.K.Hsiao@usdoj.gov> 
Sent: Thursday, May 14, 2020 3:33 PM
To: Flahive Wu, Laura <lflahivewu@cov.com>; Westfall, Fred (USAWVS) <Fred.Westfall@usdoj.gov>
Cc: Chaput, Isaac <IChaput@cov.com>; Mincer, Jonathan <JMincer@cov.com>; Jeffrey Wakefield -
Flaherty Sensabaugh Bonasso PLLC (jwakefield@flahertylegal.com) <jwakefield@flahertylegal.com>
Subject: RE: Huntington v. AmerisourceBergen Drug Corp., et al.
 
[EXTERNAL]
Laura,
 
Are you available this afternoon to talk about the FBI’s position regarding your request below?  Fred
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Westfall and I could do a call at 4:30 if that works for you all.  If that time is ok, please provide a call-
in.
 
Thanks,
Lisa Hsiao
 
Lisa K. Hsiao
Senior Litigation Counsel
U.S. Department of Justice
Consumer Protection Branch

450 5th Street, N.W. Suite 6400-South
Washington, D.C. 20001
(202) 532-4892 (direct)
(202) 532-5114 (cell)
Lisa.K.Hsiao@usdoj.gov
 
 
 

From: Flahive Wu, Laura <lflahivewu@cov.com> 
Sent: Monday, May 11, 2020 3:27 PM
To: Hsiao, Lisa K. <LHsiao@civ.usdoj.gov>; Westfall, Fred (USAWVS) <FWestfall@usa.doj.gov>
Cc: Chaput, Isaac <IChaput@cov.com>; Mincer, Jonathan <JMincer@cov.com>; Jeffrey Wakefield -
Flaherty Sensabaugh Bonasso PLLC (jwakefield@flahertylegal.com) <jwakefield@flahertylegal.com>
Subject: RE: Huntington v. AmerisourceBergen Drug Corp., et al.
 
Thank you, Lisa.

Laura Flahive Wu

Covington & Burling LLP
One CityCenter, 850 Tenth Street, NW
Washington, DC 20001-4956
T +1 202 662 5982 | lflahivewu@cov.com
www.cov.com

This message is from a law firm and may contain information that is confidential or legally privileged. If you are not the
intended recipient, please immediately advise the sender by reply e-mail that this message has been inadvertently
transmitted to you and delete this e-mail from your system. Thank you for your cooperation.

 
 
 
From: Hsiao, Lisa K. <Lisa.K.Hsiao@usdoj.gov> 
Sent: Monday, May 11, 2020 2:59 PM
To: Flahive Wu, Laura <lflahivewu@cov.com>; Westfall, Fred (USAWVS) <Fred.Westfall@usdoj.gov>
Cc: Chaput, Isaac <IChaput@cov.com>; Mincer, Jonathan <JMincer@cov.com>; Jeffrey Wakefield -
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Flaherty Sensabaugh Bonasso PLLC (jwakefield@flahertylegal.com) <jwakefield@flahertylegal.com>
Subject: RE: Huntington v. AmerisourceBergen Drug Corp., et al.
 
[EXTERNAL]
Laura,
 
Thank you for reaching out.  I will confer with the client and get back to you as soon before Friday as
is practicable.
 
Regards,
Lisa Hsiao
 
Lisa K. Hsiao
Senior Litigation Counsel
U.S. Department of Justice
Consumer Protection Branch

450 5th Street, N.W. Suite 6400-South
Washington, D.C. 20001
(202) 532-4892 (direct)
(202) 532-5114 (cell)
Lisa.K.Hsiao@usdoj.gov
 
 
 

From: Flahive Wu, Laura <lflahivewu@cov.com> 
Sent: Monday, May 11, 2020 12:57 PM
To: Hsiao, Lisa K. <LHsiao@civ.usdoj.gov>; Westfall, Fred (USAWVS) <FWestfall@usa.doj.gov>
Cc: Chaput, Isaac <IChaput@cov.com>; Mincer, Jonathan <JMincer@cov.com>; Jeffrey Wakefield -
Flaherty Sensabaugh Bonasso PLLC (jwakefield@flahertylegal.com) <jwakefield@flahertylegal.com>
Subject: RE: Huntington v. AmerisourceBergen Drug Corp., et al.
 
(I am resending due to an error in Fred's email address.)
 
From: Flahive Wu, Laura 
Sent: Monday, May 11, 2020 12:56 PM
To: 'Fred.Westfall@usa.doj.gov' <Fred.Westfall@usa.doj.gov>; 'Lisa.K.Hsiao@usdoj.gov'
<Lisa.K.Hsiao@usdoj.gov>
Cc: Chaput, Isaac <IChaput@cov.com>; Mincer, Jonathan <JMincer@cov.com>; Jeffrey Wakefield -
Flaherty Sensabaugh Bonasso PLLC (jwakefield@flahertylegal.com) <jwakefield@flahertylegal.com>
Subject: Huntington v. AmerisourceBergen Drug Corp., et al.
 
Fred and Lisa,
 
Thank you for our productive conversation on April 22 about the subpoenas we served on Darren
Cox regarding his role on the Huntington Violent Crime & Drug Task Force in City of Huntington v.
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AmerisourceBergen Drug Corp., et al.  As we mentioned on our call, we have sought relief from the
demanding case deadlines in the case.  Today, the Court granted us partial relief, extending the
deadline for document productions from April 30 to June 12.  (See attached.)
 
The Court also set a deadline of this Friday, May 15, for the parties to file motions regarding
outstanding discovery disputes, including those involving third parties.  We therefore may need to
file a motion by this Friday to preserve our rights, depending on where we are with subpoena
responses.
 
We look forward to hearing from you with any updates.
 
Best regards,
 
Laura

Laura Flahive Wu

Covington & Burling LLP
One CityCenter, 850 Tenth Street, NW
Washington, DC 20001-4956
T +1 202 662 5982 | lflahivewu@cov.com
www.cov.com

This message is from a law firm and may contain information that is confidential or legally privileged. If you are not the
intended recipient, please immediately advise the sender by reply e-mail that this message has been inadvertently
transmitted to you and delete this e-mail from your system. Thank you for your cooperation.
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