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INTHE UNITED STATESDISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

FERDINAND BENJAMIN, Individualy :
and as the Personal Representative of the CIVIL ACTION
ESTATE OF ENOCK BENJAMIN,
deceased,

Plaintiff,

V.
No.  2:20-cv-2594-JP

JBSSA,
JBSUSA FOOD COMPANY,
JBSUSA HOLDINGS, INC.,
JBS SOUDERTON, INC., and
PILGRIM’S PRIDE CORPORATION,

Defendants.

ORDER

AND NOW, this day of , 2020, upon consideration of the Motion

to Dismiss filed by defendants, JBS USA Food Company, JBS USA Holdings, Inc., JBS

Souderton, Inc., and Pilgrim’s Pride Corporation (“Moving Defendants’) Motion to Remand

(Docket No. 15), and upon consideration of Plaintiff’'s Response in Opposition and

accompanying Memorandum of Law, and Plaintiff’s Motion to Remand (Docket No. 17), and al

documents and arguments filed in connection therewith, IT IS HEREBY ORDERED that

Moving Defendants’ Motion to Dismissis DENIED as MOOT.

BY THE COURT:

John R. Padova, J.
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INTHE UNITED STATESDISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

FERDINAND BENJAMIN, Individualy :
and as the Personal Representative of the CIVIL ACTION
ESTATE OF ENOCK BENJAMIN,
deceased,

Plaintiff,

V.
No.  2:20-cv-2594-JP

JBSSA,
JBSUSA FOOD COMPANY,
JBSUSA HOLDINGS, INC.,
JBS SOUDERTON, INC., and
PILGRIM’S PRIDE CORPORATION,

Defendants.

ALTERNATIVE ORDER

AND NOW, this day of , 2020, upon consideration of the Motion

to Dismiss filed by defendants, JBS USA Food Company, JBS USA Holdings, Inc., JBS

Souderton, Inc., and Pilgrim’s Pride Corporation (“Moving Defendants’) Motion to Remand

(Docket No. 15), and upon consideration of Plaintiff’'s Response in Opposition and

accompanying Memorandum of Law, and Plaintiff’s Motion to Remand (Docket No. 17), and al

documents and arguments filed in connection therewith, IT IS HEREBY ORDERED as

follows:
1. Moving Defendants’ Motion to Dismissis DENIED.

2. Moving Defendants must Answer the Complaint within ten (10) days.

BY THE COURT:

John R. Padova, J.
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INTHE UNITED STATESDISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

FERDINAND BENJAMIN, Individualy :

and as the Personal Representative of the CIVIL ACTION
ESTATE OF ENOCK BENJAMIN,

deceased,

Plaintiff,
V.
No.  2:20-cv-2594-JP

JBSSA,
JBSUSA FOOD COMPANY,
JBSUSA HOLDINGS, INC.,
JBS SOUDERTON, INC., and
PILGRIM’S PRIDE CORPORATION,

Defendants.

PLAINTIFF'SRESPONSE IN OPPOSITION TO THE MOTION TO DISMISSFILED
BY DEFENDANTS, JBSUSA FOOD COMPANY, JBSUSA HOLDINGS, INC.,
PILGRIM'S PRIDE CORPORATION, and JBS SOUDERTON, INC.

For the reasons more fully described in the accompanying Memorandum of Law, which
is hereby incorporated by reference herein, Plaintiff, Ferdinand Benjamin, individually and as
Personal Representative for the Estate of Enock Benjamin, hereby files his Response in
Opposition to the Motion to Dismiss filed by defendants, JBS USA Food Company, JBS USA

Holdings, Inc., Pilgrim’s Pride Corporation, and JBS Souderton, Inc.

! As set forth in Plaintiff’s Motion to Remand (Docket No. 17), it is hereby requested that the removal

motion be ruled upon prior to this Court reviewing the instant motion. See, e.g., Ahern v. B)’'s Wholesale Club,
2020 WL 1308216 at *3 (E.D.P.A. March 18, 2020) (Goldberg, J.) (citing 5B Wright and A. Miler, Federal Practice
and Procedure § 1350, n.39 (2009)) (“While Defendants’ argument may be appropriate for a Rule 12(b)(6) motion
to dismiss analysis, that issue cannot be considered until | determine whether | have subject-matter jurisdiction
over this case. In order to discern whether jurisdiction exists, | must consider whether Defendants have met their
more difficult burden of not just proving that the claim against Breslin are implausible under a 12(b)(6) standard,
but that the claims are not ‘colorable’ such that Breslin was ‘fraudulently joined’ as a defendant. Only if
Defendants prove fraudulent joinder may | disregard Breslin’s citizenship and exercise diversity jurisdiction over
this case.”)
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WHEREFORE, Plaintiff respectfully requests that this Honorable Court enter the

attached order denying the Motion to Dismiss filed by defendants, JBS USA Food Company,

JBS USA Holdings, Inc., JBS Souderton, Inc., and Pilgrim’s Pride Corporation.

dated: July 7, 2020

Respectfully submitted,

BY:__ /s rjm9362

ROBERT J. MONGELUZZI; ID No. 36283
STEVEN G. WIGRIZER, ID No. 30369
JEFFREY P. GOODMAN; ID No. 309433
JASON S. WEISS; ID No. 310446

SALTZ MONGELUZZI & BENDESKY P.C.
1650 Market Street, 52nd Foor

Philadel phia, PA 19103

(215) 496-8282

Attorneys for Plaintiff, Ferdinand Benjamin,
individually and as the Personal Representative of
The Estate of Enock Benjamin, deceased
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l. INTRODUCTION

It is respectfully suggested that this motion should not be considered until after the Court
decides Plaintiff’s Motion to Remand to the Common Pleas Court of Philadel phia County. (Doc.
No. 17.)! For the reasons stated in Plaintiff’'s Motion to Remand, the law and facts are clear that
this case should be remanded to the Philadelphia County Court of Common Pleas. Thus, any
consideration of the merits of the pending Motion to Dismiss by this Court would be improper.

Itis clear that Plaintiffs Motion to Remand should be granted for several reasons. (1) JBS
is unable to establish diversity jurisdiction because Plaintiff and JBS Souderton, Inc. are both
Pennsylvania residents; (2) There was no fraudulent joinder because based upon JBS's own
public filings there exists a genuine issue of fact as to which entity was Mr. Benjamin's
employer; and (3) there are no federal questions presented by Plaintiff’s Complaint. (See Doc.
No. 17.) Once the Court analyzes those issues, it is submitted that this Court will determine that
Defendants' desperate Notice of Removal was blatant forum shopping and this case must be
remanded. (See Doc No. 1.)

Accordingly, this Court should deny this motion as moot.

However, in the event the Court feels compelled to conduct further analysis, this motion
must still be denied. Each of JBS many arguments is utterly without merit. As a result, the
instant Motion to Dismiss filed by JBS USA Food Company, JBS USA Holdings, Inc., Pilgrim’s
Pride Corporation, and JBS Souderton, Inc. (hereinafter collectively as the “JBS Defendants’ or

“JBS’) must be denied.

! See, e.q., Ahern v. BJ s Wholesale Club, 2020 WL 1308216 at *3 (E.D.Pa. March 18, 2020) (Goldberg, J.)
(citing 5B Wright and A. Miler, Federa Practice and Procedure § 1350, n.39 (2009)) (“While Defendants argument
may be appropriate for a Rule 12(b)(6) motion to dismiss analysis, that issue cannot be considered until | determine
whether | have subject-matter jurisdiction over this case. In order to discern whether jurisdiction exists, | must
consider whether Defendants have met their more difficult burden of not just proving that the claim against Breslin
are implausible under a 12(b)(6) standard, but that the claims are not ‘colorable’ such that Breslin was ‘ fraudulently
joined’ as a defendant. Only if Defendants prove fraudulent joinder may | disregard Breslin's citizenship and
exercise diversity jurisdiction over this case.”)
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The JBS Defendants have submitted seven (7) separate arguments for dismissal with
flawed rationale accompanying each. In some instances, JBS's arguments are so inherently
problematic that they mandate dismissal of this motion on their own.

For example, a self-inflicted problem arises in the context of JBS's arguments for
dismissal under Fed. R. Civ. P. 12(b)(6). Specifically, there are obvious disputed facts related to
Mr. Benjamin’'s “employer” and the Pennsylvania Workers' Compensation Act.

The fundamental argument underlying Defendants' efforts at dismissal (as well as their
Notice of Removal) is their claim that JBS Souderton, Inc. is Plaintiffs employer and thus
immune by the immunity provisions of the Workers Compensation Act. Defendants again
ignore, that just afew months ago, they said the exact opposite in their filing to the Pennsylvania
Department of Labor and Industry when they claimed that co-defendant JBS USA Holdings, Inc.
was the employer. (See Doc. No. 17 at Ex. A, Ex. B., Ex. C, Ex. D.) Although JBS filed an
amended document naming JBS Souderton, Inc., as the employer after filing this motion, that
only highlights the fact that thisis a disputed issue of material fact improper to be decided at this
preliminary stage.

That problem is only magnified because JBS continues to claim that JBS USA Holdings,
Inc. ceased to exist five (5) years ago. However, as set forth herein, someone forgot to tell the
federal government (the FDA served awarning letter on JBBS USA Holdings, Inc. for its conduct
at the Souderton plant in 2019) and JBS's CEO (Andre Nogueira was interviewed in May 2020
by the Wall Street Journal as the CEO of JBS USA Holdings, Inc.). Moreover, after Mr.
Benjamin’s death, JBSfiled their above-mentioned notice to the Department of Labor which said

that JBS USA Holdings, Inc. was active and in fact the employer of Plaintiff’s decedent.
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While the failure to state a claim arguments must be denied because there are disputed
issues of material fact, the arguments related to personal jurisdiction suffer from an utter lack of
evidence. For example, JBS claims this Court cannot assert personal jurisdiction over Pilgrim’s
Pride Corporation — an entity which is registered to do business in Pennsylvania.

Paintiff’s Complaint contains one hundred and ninety-five (195) meticulously crafted
paragraphs over the course of thirty-two (32) pages which provide clear notice of the basis for
Plaintiff’s state-law tort claims. Contentions to the contrary are almost as frivolous as claiming
that this Court should invoke the rarely used primary jurisdiction doctrine to transfer this
wrongful death and survival action to OSHA, a step never taken before by any Court in
Pennsylvania.

For these reasons, and all that follow, JBS s Motion to Dismiss must be denied.

I. COUNTERSTATEMENT OF RELEVANT FACTS

At al relevant times prior to his death, Enock Benjamin was a resident of Philadelphia
(See Plaintiff’s Complaint, attached to Doc. No. 17 as “Ex. E” at 1 113.) Mr. Benjamin worked
as a union steward for UFCW Local 1776 of Philadelphia at the JBS beef production plant in
Souderton, PA. (Id. a § 3.) JBS, a multinational corporation, is the world’s largest meat
processor. (1d. a 741.) The Souderton, PA location has approximately 1,400 employees. (1d. at 1
49)

On January 21, 2020, the United States reported its first case of the novel coronavirus.
(Id. at 1 18.) Nine days later, the United States reported its first case of COVID-19 acquired via
“community spread” which means “that people have been infected with the virus in an area,

including some who are not sure how or where they became infected.” (1d. at {1 20-21.)
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On January 31, 2020, the World Health Organization declared COVID-19 a “public
health emergency of international concern.” (1d. at 1 22.)

On March 9, 2020, OSHA and the CDC published federal guidance for workplace safety
during the pandemic which, as is commonly known, recommended distancing of workers at least
six (6) feet and the use of Personal Protective Equipment (“PPE”) for workers. (1d. at 11 23-25;
58.) By thistime, the virus was aready present at the Souderton plant. (Id. at 157.)

However, throughout the entire month of March, the JBS Defendants failed to enforce
safe distancing or provide masks to workers at the Souderton plant. (I1d. at 1 26-27.) Beef
production plants are “notoriously dangerous’ work environments that present unique safety
issues because of the proximity within which employees work (“ebow-to-elbow”) using cutting
toolsin a chalenging environment. (1d. at 1 28-29.)

Instead of making the safety of their workers paramount, the culture at the Souderton
plant resulted in workers coming to work sick in March of 2020 for fear of losing their job if
they missed multiple days of work. (1d. at  56.) Instead of acknowledging the danger posed by
COVID-19 to the workers in the Souderton plant, the JBS Defendants informed the workers that
individuals were out with the flu — not COVID-19. (Id. at { 61.) In fact, despite learning of the
first positive test at the facility in early March 2020, the JBS Defendants failed to change its
policies and procedures that month. (1d. at 1 62.)

To the contrary, due to increased business demands in March 2020, a“ Saturday Kill” was
added at the Souderton plan to meet increased business opportunity. (Id. at  63.) JBS has a
“work while sick” policy and did not even require workers experiencing COVID-19 symptoms
to report their illness to their superiors. (I1d. at 1 79-80.) Workers at the Souderton plant were

outspoken about the lack of safety equipment provided, complained about the lack of masks, and
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were worried about bringing COVID-19 home to their families. (1d. at {{ 73-75.) By the end of
March 2020, panic was setting in with the workers of the Souderton plant. (Id. at 1 67.)

On March 27, 2020, Enock Benjamin left the Souderton plant after experiencing COVID-
19 symptoms. (Id. at 1 93.) As of this date, workers at the Souderton plant were still required to
work within 6 feet of one another, workers were not provided PPE materials, and workers were
not required to wear masks. (Id. at 11 89-91.) By this date a number of Mr. Benjamin's co-
workers had already become infected. (1d. at 1 92.)

On March 30, 2020, JBS USA stated publicly that it was “temporarily” reducing
production at the Souderton plant after several senior management team members displayed flu-
like symptoms. “The JBS Souderton, Pa., beef production facility has temporarily reduced
production because several senior management team members have displayed flu-like
symptoms.” (Id. at 1 70.)

By April 2, 2020, there were at least nineteen (19) workers who tested positive at the
Souderton plant. (1d. a § 76.) Based upon JBS's public statements, this represented a 400% of
increase of positive test resultsin only two (2) days following the plant’s shutdown. (Id. at § 71.)
The true numbers of workers at Souderton that were infected with COVID-19 is unknown
because JBS — to this day — (@) does not test workers; and (b) does not publicly release statistics
of positivetests. (1d. at 11 104-110.)

On April 3, 2020, Enock Benjamin died of respiratory failure caused by the pandemic
virus, COVID-19. (Id. a 1 2.) Mr. Benjamin’s death was predictable and preventable, but instead
the JBS Defendants’ actions demonstrated a knowing and intentional mindset to sacrifice the

health of Mr. Benjamin and others in the name of profit. (Id. at 1 103.)
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On May 7, 2020, this wrongful death and survival action was initiated in the Common
Pleas Court of Philadelphia County. Plaintiff sued severd entities in JBS's corporate hierarchy
involved in the operation of the Souderton Plant, including: JBS S.A., JBS USA Food Company,
JBS USA Holdings, Inc., Pilgrim Pride Corporation, and JBS Souderton, Inc. (Id. at 1 114-141,
148-153.)

Paintiff’s wrongful death and survival action asserts causes of action sounding in
intentiona torts and negligence against the JBS Defendants. (1d. at 1 147-156; 157-167; 168-

186.) Thisintention is made clear in Plaintiff’s Introduction:
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(Id. at 11 6-12.)

On June 2, 2020, defendant, JBS USA Food Company filed a Notice of Removal, and
removed this action from the Court of Common Pleas of Philadelphia County to this Court.
(Doc. No. 1.)

On June 15, 2020, the JBS Defendants sent the family of Enock Benjamin a Notice of
Workers' Compensation Denid. (Ex. A.) That document clearly lists Mr. Benjamin’s employer

as defendant, JBS USA Holdings, Inc.:
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(Ex. A))

On June 16, 2020, the JBS Defendants filed the instant Motion to Dismiss Plaintiff’s
Complaint inits entirety. (Doc. No. 15.)

On June 29, 2020, Plaintiff filed a Motion to Remand this matter back to the Common
Pleas of Court of Philadel phia County. (Doc. No. 17.)

IV. LEGAL ARGUMENT

A. This motion must be denied because Plaintiff’s Complaint setsforth a prima
facie case of negligence, intentional misrepresentation, and fraudulent
misr epresentation against the JBS Defendants.

1. Legal Standard for Fed. R. Civ. P. 12(b)(6).

Upon consideration of a defendant’s motion to dismiss pursuant to Fed. R. Civ. P.
12(b)(6), this Court should “consider only the complaint, exhibits attached to the complaint,
[and] matters of public record, as well as undisputedly authentic documents if the complainant’s

claims are based upon these documents.” Mayer v. Belichick, 605 F.3d, 223, 230 (3d Cir. 2010)

(citing Pension Benefit Guar. Corp. v. White Consol. Indus., Inc., 998 F.2d 1192, 1196 (3d Cir.

1993) (emphasis added)).

All reasonable alegations should be drawn in favor of the plaintiff and the factua

alegations contained within the complaint should be accepted as true. Del Rio-Mocci V.

Connolly Props,, Inc., 672 F.3d 241, 245 (3d Cir. 2012) (citing Warren Gen. Hosp. v. Amgen,

Inc., 643 F.3d 77, 84 (3d Cir. 2011)).
Pursuant to Fed. R. Civ. P. 8(a)(2), a plaintiff’s pleading obligation is to set forth a short
and plain statement of the claim which provides the defendant “fair notice” of what the “claimis

and the grounds upon which it rests.” Bell Atl. Corp. v. Twombly, 550 U.S. 544, 555 (2007)

(internal citations omitted). A plaintiff’s complaint must set forth “sufficient factual matter to

show the claim is facially plausible” so that the district court may draw a “reasonable inference”

8
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that the defendant will be found liable for the conduct alleged. Warren Gen Hosp., 643 F.3d at 84

(quoting Fowler v. UPMC Shadyside, 578 F.3d 203, 2010 (3d Cir. 2009).

2. JBS cannot establish that JBS Souderton, Inc. isentitled to
immunity under Pennsylvania’ s Wor kers Compensation Act.

The JBS Defendants again claim that JBS Souderton, Inc. is entitled to immunity from
Plaintiff’s claims pursuant to the immunity created by Pennsylvania's Workers Compensation
Act. However, as explained previously in Plaintiff’s Maotion to Remand (Doc. No. 17), this
argument must fail based upon JBS' s own government filings.

Where a motion to dismiss under Rule 12(b)(6) is based on an affirmative defense, the
“defendant must show that ‘the defense is apparent on the face of the complaint and documents

relied on in the complaint.”” Lupian v. Joseph Cory Holdings, LLC, 905 F.3d 127, 130 (3d Cir.

2018) (quoting Bohus v. Restaurant.Com, Inc., 784 F.3d 918, 923 n.2 (3d Cir. 2015)). This is

because a plaintiff “is not required to negate an affirmative defense in its complaint.”

Arrington v. Terrace, 2016 WL 589925, at *5 (E.D. Pa. Oct. 7, 2016)(emphasis added).

Therefore, “dismissal is appropriate under Rule 12(b)(6) only when [the affirmative
defense] is manifest in the complaint itself.”” Lupian, 905 F.3d a 130-131 (quoting In re

Asbestos Prods, Liab. Litig. (No. V1), 822 F.3d 125, 133 n.6 (3d Cir. 2016)).

Here, the affirmative defense of the exclusivity provision was asserted only on behalf of
JBS Souderton, Inc. Thisisironic (and convenient for removal) because, prior to the filing of this
motion, the JBS Defendants submitted filings to the Pennsylvania Workers Compensation
Board that listed JBS USA Holdings, Inc. as the employer of workers at the Souderton facility,
including Enock Benjamin. (See Doc. No. 17 at Ex. A; Ex. B; Ex. C; Ex. D.)

The exclusivity provision of the Pennsylvania Workers' Compensation Act, 77 P.S. §

481, provides that “the liability of an employer under this act shall be exclusive and in place of
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any and all other liability to such employees.” 77 P.S. 8§ 481(a) (emphasis added). This
provision is not to be applied broadly, as Pennsylvania s Superior Court has explained:
The Workmen's Compensation Act, which was designated to extend
benefits to the worker, should not be causally converted into a shield

behind which negligent employers may seek refuge.

(Grant v. Riverside Corp., 364 Pa. 593, 528 A.2d 962 (Pa. 1987), quoting Stipanovich v.

Westinghouse Electric Co., 210 Pa. Super. 98, 231 A.2d 894, 898 (Pa. Super. 1967).

Generally, the Workers Compensation Act provides immunity for an employer and
limits recovery for injured employees to the Worker’s Compensation Act where: 1) There is an
empl oyer-employee relationship; 2) the injury alleged arose in the course of employment; and 3)
the employer accepts responsibility for payment of Worker’s Compensation benefits under the

Act. 77 Pa. C.SA. 481, et. seq.; Heckendorn v. Consol. Rail Corp., 439 A.2d 674, 678 (Pa.

Super. 1981), aff'd, 502 Pa. 101, 465 A.2d 609 (Pa. 1983). In fact, here JBS expressly denies
responsibility for the death of Enock Benjamin. (See Doc. No. 17 a Ex. A.)

JBS has presented some evidence in support of its Notice of Removal and Mation to
Dismiss that could indicate that Enock Benjamin’s employer was JBS Souderton, Inc. However,
Paintiff also discovered government filings of JBS prior to filing this lawsuit which indicated
that JBS USA Holdings, Inc. was the employer of workers at the Souderton facility. (See Doc.
No. 17 a Ex; B; Ex. C; Ex. D.)

Then, on June 15, 2020, only thirteen (13) days after JBS USA Food Company removed
this case from Philadel phia County the JBS Defendants provided the Estate of Enock Benjamin
with a denial of the Workers' Compensation application that it unilaterally submitted. (Ex. A.)

That governmental filing clearly lists IBS USA Holdings, I nc. as Mr. Benjamin’s employer:

10
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(See Doc. No. 17 at Ex. A.)

As of June 18, 2020, this was consistent with JBS's other government filings in the
Commonwealth of Pennsylvania for individuals seeking workers' compensation benefits for
injuries that occurred at the Souderton facility. (See Doc. No. 17 a Ex; B; Ex. C; Ex. D.) As s&t
forth in Plaintiff's Motion to Remand, JBS filed similar notices and other Workers
Compensation documents listing JBS USA Holdings, Inc. as the employer for every other

worker who sustained awork related injury while at work at the Souderton plant:

(See Doc. No. 17 at Ex. B.)

11
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(See Doc. No. 17 at Ex. C.)?

Now, in this motion as it has in previous filings, JBS has strenuously admonished
Paintiff’s Counsel for even naming JBS USA Holdings, Inc. as a party to this action because it
is alleged that JBS USA Holdings, Inc. ceased to exist in 2015.% Based upon the above, it is easy

to determine why Plaintiff was under the impression JBS USA Holdings, Inc. was a proper entity

2 As previously mentioned, two days after filing their Motion to Dismiss in this action, JBS filed a second

denied petition for Mr. Benjamin that listed JBS Souderton, Inc. as the employer. There was no explanation for why
this occurred, or in the alternative, why JBS USA Holdings, Inc. was listed as the employer on the initial denia
letter and all other public filings related to workers at the Souderton facility as of June 18, 2020. (Ex. A; Ex. B; Ex.
C; Ex. D.) At the very minimum, there exists a genuine issue of material fact as to whom actually was Enock
Benjamin’s employer that was created by JBS's own governmenta filings.

3 It should be noted that a search of the Federal EIN number listed by JBS in its denia of Workers
Compensation Benefits to the Estate of Enock Benjamin linked to an entity named “Jbs Usa Holding Lux S.A.r.l.”
(See Doc. No. 17 at Ex. 1.) Thisisthe same name of the entity that JBS USA Holdings was converted into according
to attachments to JBS Notice of Removal. (Docket No. 1 at Ex. D, pgs. 4-5.) However, at the very minimum,
whatever the correct name of the entity is, it was still “also known as’ or “doing business as’ JBS USA Holdings,
Inc., as of June 15, 2020 when the entity unilaterally submitted and denied Workers' Compensation Benefits to Mr.
Benjamin’s Estate. This represents precisely the type of situation that is usualy addressed collegialy between
counsel with a Stipulation to Amend to insure the correct corporate entity is named. Instead, JBS Notice of
Removal chastised Plaintiff’s counsel for naming JBS USA Holdings, Inc. on several occasions in an attempt to
make Plaintiff’s filing appear sloppy. Defense counsel should have reviewed their own clients' documents before
making such accusations.

12
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to name as a defendant in this litigation. However, Plaintiff’s counsel was not the only one to
come to this conclusion.

On April 23, 2019, the United States Food and Drug Administration (“FDA”) sent a
Warning Letter to Mr. Andre Nogueira, President & CEO of JBS USA Holdings, Inc., for

activities occurring at the Souderton facility:

(See April 23, 2019 FDA Warning Letter to JBS USA Holdings, Inc., attached hereto as
“EX_ A”)
The FDA’s 2019 letter to JBS USA Holdings, Inc., concerns inspections involving the

placement of food into interstate commerce conducted at the Souderton plant in 2018:

(Ex. A

13
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Now, in its moving papers, JBS clams that JBS USA Holdings, Inc. has “no
employees.” (See Doc. No. 15 at 7.) However, this 2019 FDA letter is addressed to Andre
Nogueira, in his capacity as the “President & CEO” of JBS USA Holdings, Inc. (Ex. A.) That is
consistent with public statements of Mr. Noguiera himself, who was quoted on May 18, 2020 in
aWall Street Journa related to the pandemic as the CEO of JBS USA Holdings, Inc.:

JBS USA Holdings Inc., which slaughters 23% of the country’s cattle and produces
nearly one-fifth of its pork, is revamping plant operations to space workers
farther apart while about 10% of its workforce has been sent home because of
their higher risk from Covid-19, Chief Executive Andre Nogueira said.

“We will not be able to go to full capacity anytime soon as we fight this virus
because of all the changes we have implemented,” Mr. Nogueira said in an
interview.

(See May 18, 2020 Wall Sreet Journal Article, attached hereto as“Ex. B.”)

It is impossible to conclude that JBS USA Holdings, Inc. no longer exists given JBS's
filings with Pennsylvania's Workers Compensation Board, the filings of the FDA, and the
public statements on behaf of JBS USA Holdings, Inc. that were made by Mr. Noguiera.
Moreover, based upon JBS's own representations both to this Court and to the Workers
Compensation Board, it cannot be stated with any certainty which JBS entity was actually Mr.
Benjamin’s employer. In addition, JBS is expressly regecting responsibility for payment of
Workers' Compensation benefits to the Estate of Enock Benjamin. Heckendorn, 439 A.2d at.
678; seedso Doc. No. 17 at Ex. A.

As a result, it cannot be stated that Plaintiff’s claims against JBS Souderton, Inc. are

barred by the Workers' Compensation Act and this motion should be denied.

14
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3. Plaintiff has set forth a prima facie case of negligence against all
Defendants.

JBS's arguments that Plaintiff’s Complaint failsto state a cause of action is meritless. In
sum, JBS's fallacious argument can be summarized as follows: The Complaint only makes
negligence allegations against Mr. Benjamin's employer. Mr. Benjamin’s employer was JBS
Souderton, Inc. and thus there is no valid negligence claim. Also we cannot be responsible for
the safety of individuals at the plant during a pandemic. That is just flatly incorrect from both a
factual and legal standpoint.

Plaintiff's Complaint was meticulously developed after conducting extensive
investigation as to the working conditions at the Souderton facility. Interviews conducted during
extensive pre-Complaint investigation were extensively cited in the Complaint. (See Doc. No. 17
at Ex. E at 11 60-66; 73-75.) As aresult, the negligence count is pled in scrupulous detail without
being redundant in over 100 paragraphs of factua averments. (Id. at Ex. E at 11 147-156.)*

It is difficult to take JBS's boilerplate arguments as to any alleged lack of specificity or
identification of a duty seriously. However, as an illustration, the alegations related to a
comprehensive failure on behalf of al the defendants to develop and implement proper safety
policies to protect the business invitees in the Souderton plant, including Enock Benjamin, will
be analyzed below.

The Pennsylvania Supreme Court has made it clear that “in Pennsylvania a parent
corporation and its subsidiary must be regarded as separate entities in regards to the Workmen's

Compensation Act.” Kiehl v. Action Manufacturing Co., 517 Pa. 183, 187 (1987) (emphasis

added). Where a subsidiary meets the Act’s definition of an employer and receives immunity

against clams by injured employees under the Pennsylvania Workers Compensation Act, the

4 The entirety of those paragraphs would take over five (5) pages to place in this memorandum in their

entirety. Accordingly, they are incorporated by reference herein.

15
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parent corporation which created the “corporate veil” separating the entities cannot electively
piercethat veil to share in the immunity. Id. at 191.

In Kiehl, the Supreme Court specificaly considered “whether a parent corporation is
entitled to immunity (pursuant to the Pennsylvania Workmen's Compensation Act) . . . from a
third party suit brought against the parent corporation by an employee of its wholly owned
subsidiary corporation”. Id. at 184. The court held that the parent was not entitled to immunity
and the two factory workers injured in an explosion, who received Workers Compensation
benefits from their employer, a wholly owned subsidiary, could pursue their negligence claim
against the parent company. 1d.

Corporations cannot choose which protections afforded by the “corporate veil” they
clam and which they reject. The Kiehl court held that where a parent corporation creates a
subsidiary with its own corporate status, the two stand as distinct legal entities, with concomitant
benefits and liabilities:

[[In this case, we refuse to pierce the corporate veil at the request of the

creator of the veil. To do so would permit a parent company to assert itself

as an immune unit if sued by an employee of any of its subsidiaries for

independent acts of negligence, and protect itself as a separate entity if sued
by a member of the general public for the same conduct.

(Id. at 191-192 (citing Schenley Distillers v. United States, 326 U.S. 432 (1946);

Copperweld v. Independence Tube Corp., 467 U.S. 752 (1984)).

Another case that illustrates JBS's duty to provide a safe work environment is Bucks v.

Pennfield Corp. In Bucks, the plaintiff was injured at her place of employment. Bucks v.

Pennfield Corp.,4 Pa. D. & C. 4th 474 (Pa. Commw. Ct. 1989). The plaintiff brought suit

against the subsidiary’s parent company aleging various acts of independent negligence related

to overseeing safety at the plant. 1d. The parent company filed for summary judgment claiming

16
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that it was under no duty to supervise safety at the workplace and that subsidiaries had their own
safety operations. 1d. at 479. In response, plaintiff raised many key factua issues including that
the parent company had a safety committee that oversaw safety features at its subsidiary, that it
voluntarily assumed a duty for safety, and that its agents testified that the ultimate responsibility
for safety rested with the parent company. 1d. at 480.

Thisis similar to the approach to safety decisions related to COVID-19 taken by JBS that
isaleged in Plaintiff’s Complaint. (See Doc. No. 17 at Ex. E at 1 148-153.) It is also consistent
with a press release issued by JBS on May 13, 2020 which indicated that JBS USA and

Pilgrim’s Pride were responsible for safety measures implemented at individual plants:

(See May 13, 2020 JBS Press Release, attached hereto as “Ex. C.”)

Stated differently, JBS is publicly asserting that multiple entities have responsibility for
safety at individual plants. Therefore, any contention to the contrary is purely opportunistic and a
transparent effort at forum shopping by the Defendants.

Furthermore, in addition to the holding of Kiehl, this Court should consider the
Restatement (Second) of Torts, Section 324A. Liability to Third Persons for Negligent
Performance of Undertaking. In 1984, The Pennsylvania Supreme Court adopted 8324A.

Cantwell v. Allegheny County, 506 Pa. 35, 40 (Pa. 1984). In 2006, Pennsylvania's Supreme

Court confirmed the Restatement’s applicability, finding liability where it was foreseeable that

17
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workers could be injured by the defendant’s “failure to perform the active safety role [it]

assumed.” Farabaugh v. Pennsylvania Turnpike Commission, 590 Pa. 46, 54 (Pa. 2006).

Pennsylvania courts apply 8324A to assign liability to those who undertake to render
services, whether gratuitously or for consideration, which are necessary for the protection of a
third party, and then do so negligently:

One who undertakes, gratuitously or for consideration, to render services
to another which he should recognize as necessary for the protection of a
third person or his things, is subject to liability to the third person for
physical harm resulting from his failure to exercise reasonable care to
protect his undertaking if:

(a) his failure to exercise reasonable care increases the risk of
such harm, or

(b)  he hasundertaken to perform a duty owed by the other to the
third person, or

(c) the harm is suffered because of reliance of the other or the
third person upon the undertaking.

A party that undertakes a duty owed by another will be found liable even if the
undertaking party’ s negligence does not add to the existing risks:

d. Undertaking duty owed to third person. Even where the negligence of
the actor does not create any new risk or increase an existing one, he is
still subject to liability if, by his undertaking with the other, he has
undertaken a duty which the other owes to the third person. Thus a
managing agent who takes charge of a building for the owner, and agrees
with him to keep it in proper repair, assumes the responsibility of
performing the owner's duty to others in that respect. He is therefore
subject to liability if his negligent failure to repair results in injury to an
invitee upon the premises who falls upon a defective stairway, or to a
pedestrian in the street who is hurt by a falling sign. Such liability is in
addition to that which he may have to the person to whom he has agreed
to render the services.

(RESTATEMENT (2D) OF TORTS, 8 324A, comment D (emphasis added)).

18
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Accordingly, it is clear that Plaintiff has asserted a valid claim sounding in negligence
against all defendants and JBS' s motion must be denied.

4. Plaintiff pleaded valid claims sounding in intentional
misrepresentation and fraudulent misrepresentation.

JBS's arguments related to the sufficiency of Plaintiff’s misrepresentation clams are
entirely without merit.

Plaintiff’s state-law claims sounding in (a) intentional misrepresentation and (b)
fraudulent misrepresentation are pleaded with scrupulous compliance with the pleading
requirements of the Commonwealth of Pennsylvania and provide the JBS Defendants clear

notice of the basis for each claim.”> Cardenas v. Schober, 2001 Pa. Super. 253, 783 A.2d 317,

325 (Pa. Super. 2001) (holding that “the complaint must not only apprise the defendant of the
claim being asserted, but it must a'so summarize the essential facts to support the claim.”) The
Pennsylvania Superior Court has stressed the importance of reviewing the complaint “as a

whole.” Smith v. Wagner, 588 A.2d 1308, 1311 (Pa. Super 1991).

Similarly, pursuant to Fed R. Civ. P. 9(b), “in alleging fraud or mistake, a party must
state with particularity the circumstances constituting fraud or mistake. Malice, intent,
knowledge, and other conditions of a person’s mind may be alleged generally.”

Under Pennsylvania law, the tort of intentional misrepresentation requires a plaintiff to
prove that a defendant made an intentional representation about or intentionally failed to disclose
information: (1) that is material; (2) was made falsely, with knowledge of its falsity or

recklessness as to whether it is true or false; (3) with the intent of misleading another into relying

> It must be noted that the section of the JBS Defendants’ brief fails to acknowledge the distinction between
Plaintiff’s two misrepresentation claims because it is more convenient to call each a“fraud.” (See Doc. No. 15 at §
C, pp. 41-42)

It should also be noted that the case relied upon by the JBS Defendants, Frederico v. Home Depot, 507 F.3d 188,
200 (3d Cir. 2007) is irrelevant to this action, as it relates to a common-law claim for fraud under the elements
necessary to prove that tort in the state it was filed — New Jersey.
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on it; and (4) that the plaintiff justifiably relied on the misrepresentation. Gibbs v. Ernst, 647
A.2d 882, 889 (Pa. 1994); RESTATEMENT (2D) OF TORTS, § 557A.
Count 111 of Plaintiff’s Complaint sets forth Plaintiff’s cause of action sounding in

intentional misrepresentation against the JBS Defendants:

20
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(See Doc. No. 17 at Ex. E at 11 168-185.)°

By comparison, a cause of action for fraudulent misrepresentation is comprised of the
following elements. “(1) a misrepresentation, (2) a fraudulent utterance thereof, (3) an intention
by the maker that the recipient will thereby be induced to act, (4) justifiable reliance by the
recipient upon the misrepresentation and (5) damage to the recipient as the proximate result.”

Martin v. Lancaster Battery Co., 606 A.2d 444, 448 (Pa. 1991) (quoting Scaide Co. v. Rockwell-

Standard Corp., 446 Pa. 280, 285 (Pa. 1971), cert. denied, 407 U.S. 920 (1972)); see aso

RESTATEMENT (2D) oF TORTS, § 310.
Count Il of Plaintiff’s Complaint sets forth the cause of action sounding in fraudulent

misrepresentation against the JBS Defendants:

6 Paragraph 168 incorporates the rest of the Complaint, which includes the Introduction (1f 1-12) and the

Facts Common to All Counts (11 13-110). (See Doc. No. 17 at Ex. E.)
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(See Doc. No. 17 at Ex. E at 11 157-167.)°

When reviewing Plaintiff’s Complaint as a whole “the inference is inescapable’ that the
pleading is sufficient as to both the intentiona misrepresentation and fraudulent
misrepresentation claim. Smith, 588 A.2d at 1311. In fact, the very first sentence of Plaintiff’s
Complaint sets the table for the rest of the document by informing the JBS Defendants that,
while placing profits over safety, they misrepresented the safety of the plant to the workers —
including Enock Benjamin. (See Doc. No. 17 atEat 11.)

The Complaint is filled with specific examples of conduct including: (&) that due to
increased business demands in March 2020, a “Saturday Kill” was added at the Souderton plant
to meet increased business opportunity; (b) JBS's “work while sick” policy; (c) no requirement
to report COVID-19 symptoms; (d) ignoring complaints of safety; (€) ignoring requests for
masks; (f) ignoring workers concerns of bringing home the virus to their families; and (g)
failing to implement safety policies or procedures despite learning of the first positive test at the
plant in early March 2020. (See Doc. No. 17 at E at 162, 63, 73-75, 97-80.)

Moreover, instead of making the safety of their workers paramount, the culture at the
Souderton plant resulted in workers coming to work sick in March of 2020 for fear of losing
their job if they missed multiple days of work. (Ex. E at 1 56.) Workers were expressly told that
those sick around them had the flu — not COVID-19. (Ex. E at 1 61.) The Complaint is clearly
representing that these statements as to safety were false, and were intended to keep people
working so that they could contribute to the nearly Ten Billion Dollars of net revenue generated

by the JBS Defendants in the first quarter of 2020. (Ex. G.)

! Paragraph 157 incorporates the rest of the Complaint, which includes the Introduction (1{ 1-10) and the

Facts Common to All Counts (1 11-110). (See Doc. No. 17 at Ex. E.)
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These allegations provide more than sufficient specific, detailed notice of the basis for
Paintiff’s misrepresentation claims. As aresult, the JBS s arguments related to the specificity of
these claims should be denied.?

5. Plaintiff is entitled to discovery concer ning the facts essential
to respond to discovery concer ning the facts essential to JBS's
disguised motion for summary judgment.

JBS attached limited affidavits and other extraneous materials to their motion to dismiss
in an attempt to prove that they did nothing to incur liability. JBS's reliance on these materials
converts their motion to one for summary judgment pursuant to Fed. R. Civ. P. 56.

If on a motion to dismiss for failure to state a claim, “matters outside the pleadings are
presented to and not excluded by the court, the motion must be treated as one for summary

judgment under Rule 56. All parties must be given a reasonable opportunity to present all the

material that is pertinent to the motion.” Fed. R. Civ. P. 12(d) (emphasis added); In re Burlington

Coat Factory Sec. Litig., 114 F.3d 1410, 1426 (3d Cir. 1997) (“As a genera matter, a district

court ruling on a motion to dismiss may not consider matters extraneous to the pleadings.”);

Cooper v. Martucchi, 2015 WL 4773450, a *3 (W.D. Pa Aug. 12, 2015) (“[W]henever a

declaration or affidavit is attached to a defendant’ s motion to dismiss, conversion will aways be
necessary.”). Given that no discovery has been taken, Plaintiffs have aright to discovery prior to

Defendants’ Rule 56 motion is ruled upon. Pa. Dep't of Public Welfare v. Sebdlius, 674 F.3d

8 Plaintiff’s misrepresentation claims also represent an exception to the exclusivity provision of

Pennsylvania s Workers' Compensation Act. Martin v. Lancaster Battery Co., 606 A.2d 444, 447-48 (Pa. 1991). For
the reasons already stated herein, it is respectfully submitted that this analysis is unnecessary to find that Plaintiff’s
Complaint should not be dismissed in this Mation. However, to the extent this Court seeks to engage in an analysis
of whether these claims were properly pled in a manner that satisfies that exception to the exclusivity provision,
Plaintiff hereby incorporates by reference the argument as set forth in Plaintiff’s Motion to Remand in its' entirety.
(See Doc. No. 17 at pp. 20-25.) This argument was advanced again by JBS in the instant motion under the same
flawed assumption that JBS Souderton, Inc. was fraudulently joined as the Mr. Benjamin’s employer that was used
in the Notice of Removal. (See Doc. No. 1 and Doc. No. 15). For al the reasons set forth herein, as well as those
previoudly set forth in Plaintiff’s Motion to Remand, that contention is entirely unsupported on this record.

To the extent this Court desires further briefing on this issue, Plaintiff would respectfully request the opportunity to
amplify this response.
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139, 157 (3d Cir. 2012); Doe v. Abington Friends Sch., 480 F.3d 252, 257 (3d Cir. 2007); see

aso Fed. R. Civ. P. 56(d).

Accordingly, this Court must either exclude these extraneous materials or convert the
instant motion to dismiss into a motion for summary judgment and afford Plaintiff time to
conduct discovery so that they can present facts essential to their opposition. See Fed. R. Civ. P.
56(d); see also Electrographics Int'l Corp. v. Fed. Ins. Co., 1998 WL 646831, a *3 (E.D. Pa
Sept. 21, 1998) (denying motion to dismiss without prejudice, affording plaintiff time for
discovery, and alowing defendant to file motion for summary judgment at proper time).

B. ThisMotion Must Be Denied Because This Court Can Properly Assert
Personal Jurisdiction Over All Defendants.

1. Legal Standard for Fed. R. Civ. P. 12(b)(2).
When reviewing a defense motion filed under Fed. R. Civ. P. 12(b)(2), the district court
“must accept al of the plaintiff’s allegations as true and construe disputed facts in favor of the

plaintiff.” Pinker v. Roche Holdings, Ltd., 292 F.3d 361, 368 (3d Cir. 2002) (quoting Carteret

Sav. Bank. F.A. v. Shushan, 954 F.2d 141, 142 n.1 (3d Cir. 1992)).

Pursuant to Fed. R. Civ. P. 4(k)(1), “a District Court typically exercises personal

jurisdiction according to the law of the state where it sits.” O’ Connor v. Sandy Lane Hotel Co.,

496 F.3d 312, 316 (3d Cir. 2007). In Pennsylvania, the long-arm statute permits the exercise of
personal jurisdiction based “on the most minimum contact with this Commonwealth allowed
under the Constitution of the United States.” 42 Pa.C.S. § 5322(b). “Pennsylvania's long-arm
statute permits courts to exercise personal jurisdiction over nonresident defendants *to the fullest

extent allowed under the Constitution of the United States'”. Ackourey v. Sonellas Custom

Tailors, 573 F. Appx. 208, 211 (3d Cir. 2014) (quoting 42 Pa.C.S. § 5322(b)).
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“The Due Process Clause of the Fourteenth Amendment to the United States Constitution
limits the authority of a state to exercise in personam jurisdiction over non-resident defendants.”

Mendel v. Williams, 53 A.3d 810, 817 (Pa. Super. 2012). The extent to which jurisdiction is

proscribed is dependent upon the nature and quality of contacts with the forum state. 1d. (citing

Burger King Corp. v. Ruzewicz, 471 U.S. 462, 474-76 (1985). To meet “constitutional muster”

in Pennsylvania, “a defendant's contacts with the forum state must be such that the defendant

could reasonably anticipate being called to defend itself in the forum.” GMAC v. Keller, 737

A.2d 279, 281 (Pa. Super. 1999) (citations omitted).

“Random, fortuitous, and attenuated contacts cannot reasonably notify a party that it may
be called to defend itself in a foreign forum and, thus, cannot support the exercise of personal
jurisdiction.” 1d. (citations omitted). However, “where a defendant has ‘ purposefully directed’
his activities at the residents of the forum, he is presumed to have ‘fair warning' that he may be

called to suit there.” Mendel, 53 A.2d at 817 (quoting Burger King, 471 U.S. at 472).

Once it is determined that a defendant has “certain minimum contacts’ with a forum, the
court must determine whether exercise of jurisdiction over the defendant “does not offend
traditional notions of fair play and substantial justice” under the Due Process Clause.

International Shoe Co. v. Wash., 326 U.S. 310, 316 (1945).

“Any disputes created by the affidavits, documents, or other records submitted for the

court’s consideration are resolved in favor of the non-moving party.” Davis v. PNGI Charles

Town Gaming, LLC, 2007 WL 4553695 (E.D. Pa. Dec. 26, 2007) (Padova, J.) (internal citations

omitted).
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2. JBS has conceded that this Court maintains personal jurisdiction over
JBS Souderton, Inc. and JBS USA Food Company.

Pursuant to Fed. R. Civ. P. 12(b)(2), a defendant seeking to challenge whether a district
court has persona jurisdiction over plaintiff’'s claims must do so prior to filing a responsive
pleading. Here, the JBS Defendants were granted a seven (7) day extension to file a responsive
pleading after filing their Notice of Removal. (See Doc. No. 7.) The JBS Defendants then filed
thisMotion to Dismiss. (See Doc. No. 15.)

JBS's Motion to Dismiss makes no personal jurisdiction argument with respect to JBS
Souderton, Inc. or JBS USA Food Company. As aresult, any such argument should be deemed
waived and it is presumed that personal jurisdiction is conceded as to those two defendants.

3. This Court should assert personal jurisdiction over JBSUSA
Holdings, Inc.

The entirety of JBS's personal jurisdiction argument related to JBS USA Holdings, Inc. is
premised upon the representation that it is no longer an entity. However, as set forth in detail
herein, that is not reflected by the evidence before this Court. To the contrary, JBS USA
Holdings, Inc. has consistently held itself out to Pennsylvania’ s Workers Compensation Board as
the employer of the individuals who work at the Souderton facility. (See Doc. No. 17 at Ex. A,
Ex. B; Ex. C; Ex. D.)

There are two types of persona jurisdiction: (1) general jurisdiction and (2) specific

jurisdiction. Helicopteros Nacionales de Colombia, S.A. v. Hall, 466 U.S. 408, 414-415 (1984).

Asexplained by the Third Circuit, these are two “analytically distinct categories’:

If the defendant maintains continuous and substantial forum affiliations,
then general jurisdiction. If the defendant’s contact falls short of that
standard, then at least one contact must give rise or relate to the plaintiff’s
claim. These categories constitute two distinct theories and our cases
recognize the importance of the separate analysis.”

(©’ Connor, 496 F.3d at 321.)
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General jurisdiction involves, “circumstances, or a course of conduct, from which it is
proper to infer an intention to benefit from, and thus an intention to submit to, the laws of the
forum State.” Mendel, 53 A.3d at 817. For general jurisdiction, the paradigm forum is aplace “in

which the corporation is fairly regarded as home.” Goodyear Dunlop Tires Operations, SA. V.

Brown, 584 U.S. 915, 131 S. Ct. 2846, 2853-54 (2011) (citations omitted).

Generd jurisdiction in Pennsylvaniais governed by 42 Pa.C.S. § 5301. Plaintiff contends
that, based upon JBS USA Holdings, Inc.’s own governmental filings, that this Court maintains
personal jurisdiction over this entity under 42 Pa.C.S. 8 5301(a) (2) (iii): “The carrying on of a
continuous and systematic part of its general business within this Commonwealth.”

“When jurisdiction over a defendant is based on section 5301(a), any cause of action
may be asserted against the defendant, whether or not it arises from the defendant’s conduct in

Pennsylvania”® Mendel, 53 A.3d at 817 (citing 42 Pa.C.S. § 5301(b) (emphasis added).)

Admittedly, recent United States Supreme Court opinions have heightened the Constitutional
threshold for a state to exercise general jurisdiction over a non-resident corporation. BNSF Ry. v.

Tyrell, 137 S. Ct. 1549 (2017); Bristol-Myers Squibb Co. v. Superior Court, 137 S. Ct. 1773

(2017); Daimler AG v. Bauman, 134 S.Ct. 746 (2014)."° While the primary intent of these cases

was to limit the exercise of genera jurisdiction to forums where a corporation: (@) is
incorporated or resides; or (b) has its principal place of business — an exception was created.

BNSF, 137 S. Ct. at 1552-53; Daimler, 134 S. Ct. at 761 n. 19.

o It isfor thisreason that this Memorandum addresses general jurisdiction first. Should the Court find general

jurisdiction exists, there is no reason to conduct the more tortured specific jurisdiction analysis. However, the order
of analysis should not be construed to reflect perceived strength in position. Plaintiff feels very strongly about the
specific acts of JIBS that relate, and give riseto, hisintentional tort and negligence claims.

10 It must be noted that the plaintiffs in BNSF, Bristol-Myers, and Daimler were al non-residents of the
forums. By comparison, Ferdinand Benjamin, and the Estate of Enoch Benjamin, are residents of Pennsylvania. This
is asignificant distinction in the Constitutional analysis. Asahi Metals Indus. Co. v. Sup.Ct. of California, 480 U.S.
102 (1987).
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In an “exceptional case,” a corporate defendant’s operations in another forum “may be so
substantial and of such a nature as to render the corporation at home in that State.” 1d. The focus
of the minimum contacts analysis is “the relationship among the defendant, the forum, and the

litigation.” Schaeffer v. Heitner, 433 U.S. 186, 204 (1977). This assessment must be made on a

case-by-case basis because “there is no statutory framework by which courts may determine
whether a non-resident corporate defendant has conducted a * continuous and systematic’ part of
its business in this Commonwealth.” Mendedll, 53 A.3d at 818.

It is submitted that the act of maintaining workers' compensation insurance and filing
denia letters concerning Pennsylvania residents in the Commonwealth of Pennsylvania gives
this Court a sufficient basis to assert general jurisdiction over JBS USA Holdings, Inc. as an
exceptional case.

However, even assuming arguendo that this Court elects not to exercise general
jurisdiction over JBS USA Holdings, Inc. as an “exceptional case,” there is no doubt that
Pennsylvania still can and should maintain personal jurisdiction over this defendant. This is
because the facts of this case clearly reveal that it would be appropriate for this Court to exercise
specific jurisdiction over JBS USA Holdings, Inc.

“Specific jurisdiction is the cost of enjoying the benefits’ of contacts with a state.”
O’ Connor, 496 F.3d at 323. Due Process permits jurisdiction based solely on “single or
occasiona” acts purposefully directed at the forum. Goodyear, 131 S. Ct. at 2851. Given that
there are factual disputes over whether JBS USA Holdings, Inc. actualy employed workers at
the Souderton plant — located in PA, this unquestionably established adequate contacts for

jurisdictional purposes.
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As aresult, analysis of the act or occurrence aleged to give rise to specific jurisdiction
requires a focus that is “narrow in scope”’ designed to “examine the particular events that gave

rise to the underlying claim.” Haas v. Four Seasons Campground, Inc., 952 A.2d 688, 693 (Pa.

Super. 2008) (quoting GMAC, 737 A.2d at 281).

In Pennsylvania, a foreign defendant who does not have sufficient contacts to establish
general jurisdiction may nonetheless be subject to specific jurisdiction pursuant to
Pennsylvania' s long-arm statute, 42 Pa.C.S. 5322. Mendell, 53 A.3d at 820. *“Section 5322(a)
contains ten paragraphs that specify particular types of contact with Pennsylvania deemed
sufficient to warrant the exercise of specific jurisdiction.” 1d. (citations omitted).

Additionally, Section 5322(b) operates as a “ catchall” provision, permitting Pennsylvania
to exercise specific jurisdiction over a non-resident corporation “to the fullest extent permissible
by the Due Process Clause.” Id. (quoting 42 Pa.C.S. 5322(b)).

Most jurisdictions view the inquiry as to whether specific jurisdiction exists as a three-
part test: “First, the defendant must have purposefully directed its activities at the forum.
Second, the litigation must ‘arise out or relate to’ at least one of those activities. And third, if
the prior two requirements are met, a court may consider whether the exercise of jurisdiction
otherwise comports with fair play and substantial justice.” O’ Connor, 496 F.3d at 317 (interna
citations omitted) (emphasis added).

In Pennsylvania, the second element was codified in the long-arm statute, making it a
statutory requirement: “When jurisdiction over a person is based solely upon this section, only a
cause of action or other matter arising from acts enumerated in subsection (a), or from acts
forming the basis of jurisdiction under subsection (b), may be asserted against him.” 42 Pa.C.S.

§ 5322(c) (emphasis added).
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Typically, an assessment of specific jurisdiction occurs on a clam-by-clam basis.

Remick v. Manfredy, 238 F.3d 248, 255-56 (3d Cir. 2001). Here, Plaintiff has asserted claims

against JBS USA Holdings, Inc. sounding in: (1) misrepresentation and (2) negligence. The first
two elements of each of those claims will be assessed separately and a combined Due Process
analysis follows.™
i First element — Purposeful Availment
As athreshold matter, JBS USA Holdings, Inc. “must have purposely availed itself of the

privilege of conducting activities within the forum.” O’ Connor, 496 F.3d at 317 (interna

citations omitted). Physical entrance into the forum is not required. Burger King, 471 at 476.
However, “what is necessary is a deliberate targeting of the forum.” O’ Connor, 496 F.3d at 317
(internal citations omitted).
In 2006, the Third Circuit articulated this distinction in clever fashion:
Contact with vacationing Pennsylvanians is no substitute for contact with
Pennsylvania. A Philadel phia vendor may sell alot of cheesesteaks to German

tourists, but that does not mean he has purposefully availed himself of the
privilege of conducting activities within Germany.

[1d. at 318]

Here, it is undisputed that JBS USA Holdings, Inc. purposefully conducted business in
Pennsylvania. This is a conclusion that was reached by the FDA. (Ex. A.) Similarly, the
existence of the entity was recently confirmed publicly in the Wall Street Journal by JBS CEO,
Andre Nogueira (Ex. B.)

Inits brief, BS USA Holdings appears to concede this point, arguing only that an entity
that has ceased to exist cannot purposefully avail itself to a forum. Sure, but an entity that has

ceased to exist aso can't deny workers compensation benefits to employees in government

n This Due Process analysis a so appliesto the exercise of general jurisdiction —if applicable.
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filings or have its CEO provide public statements on its behalf. (See Doc. No. 17 at Ex. A; EX. B;
Ex. C.; Ex. D.)

The applicable provisions of Pennsylvanid's long-arm statute that apply to Plaintiff’'s
negligence and misrepresentation claims are 42 Pa.C.S. § 5322(a)(1)(ii): “The doing by any
person in this Commonwealth of a series of similar acts for the purpose of thereby realizing
pecuniary benefit or otherwise accomplishing an object with the intention of initiating a series of
such acts;” and/or 42 Pa.C.S. 8 5322(a)(1)(iv):“The engaging in any business or profession
within this Commonwealth, whether or not such business requires license or approva by any
government unit of this Commonwealth; and/or 42 Pa.C.S. § 5322(a)(3): “causing harm or
tortious injury by an act or omission in this commonwealth.”

In the alternative, the “catch-all” provision, which permits jurisdiction to be exercised
“based on the most minimum contact with this Commonweal th allowed under the Constitution of
the United States,” aso applies. 42 Pa.C.S. 8§ 5322(b). JBS USA Holdings, Inc. voluntarily
elected to continue to engage in business and obtain a pecuniary benefit within Pennsylvania
instead of taking steps to prevent foreseeable harm. As such, all of the above provisions apply.

il. Second element —“Arising from or Related to”

Asexplained by the Third Circuit, “identifying some purposeful contact with the forumis
but the first step in the specific-jurisdiction analysis.” O’ Connor, 496 F.3d at 318. The second
element requires that a plaintiff’s claim “arise out of or relate to” the specific purposeful contact

identified. 42 Pa.C.S. 5322(c); see also Helicopteros, 466 U.S. at 415 n.10.

In O’ Connor v. Sandy Lake Hotel Co., the Third Circuit held that “specific jurisdiction

requires a closer and more direct causal connection than that provided by the but-for test.” I1d. at

323. The Court further explained “[t]hat the causal connection can be somewhat looser than the
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tort concept of proximate causation, but it must nonethel ess be enough to keep the quid pro quo
proportional and personal jurisdiction reasonably foreseeable.” Id.

In O’ Connor, the Court reasoned that “it is enough that a meaningful link exists between
a lega obligation that arose in the forum and the substance of plaintiff’s clams.” 1d. a 324.
Plaintiff hereby incorporates the analysis of his negligence and misrepresentations claims set
forth above to illustrate how the actions of JBS USA Holdings, Inc. were causaly connected to
the death of Enock Benjamin.*

iii. Third element - Due Process Analysis

Once it is determined that minimum contacts exist, it is well-settled that the reviewing
court must determine whether the exercise of jurisdiction would otherwise comport with

“traditional notions of fair play and substantial justice.” International Shoe Co. v. Wash., 326

U.S. 310, 316 (1945).
The test employed by Pennsylvania courts in these circumstances is well-established.
Under Pennsylvania law, there are five additional factors that a Court may consider when
determining if it is “reasonable and fair to require him to conduct his defense in the state:”
Factors to be considered include: (1) the burden on the defendant, (2) the
forum state’'s interest in adjudicating the dispute; (3) the plaintiff’s interest in
obtaining convenient and effective relief, (4) the interstate judicia systems
interest in obtaining the most efficient resolution of controversies and (5) the
shared interest of the several states in furthering fundamenta substantive social
policies.
[Mendell, 53 A.3d at 821 (citations omitted).]
These factors will be addressed in seriatim below.

The burden on the defendant. The existence of minimum contacts makes jurisdiction

“ presumptively constitutional” and the defendant “must present a compelling case that the

12 See §(A)(4) above, at pp. 20-24.
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presence of some other considerations would render jurisdiction unreasonable.” O’ Connor, 496

F.3d at 324 (quoting Burger King, 471 U.S. at 477); see also Grand Entertainment Group, Ltd.,

v. Star Media Sales, Inc., 988 F.2d 476, 483 (3d Cir. 1993) (“The burden on a defendant who

wishes to show an absence of fairness or lack of substantial justice is heavy.”) The canonical
United States Supreme Court case where a non-resident defendant satisfied this heavy burden

after sufficient contacts were found is Asahi Metals Indus. Co. v. Sup.Ct. of California, 480 U.S.

102 (1987). In Asahi, the Supreme Court found that California had only a “dight” interest in a
lawsuit where the only remaining claim was a dispute between parties from Japan and Taiwan:

When minimum contacts have been established, often the interests of the
plaintiff and the forum in the exercise of jurisdiction will justify even the
serious burdens placed on the alien defendant. In the present case, however, the
interests of the plaintiff and the forum in California's assertion of jurisdiction
over Asahi are sight. All that remains is a claim for indemnification asserted
by Cheng Shin, a Taiwanese corporation, against Asshi. The transaction on
which the indemnification claim is based took place in Taiwan; Asahi's
components were shipped from Japan to Taiwan. Cheng Shin has not
demonstrated that it is more convenient for it to litigate its indemnification
claim against Asahi in Californiarather than in Taiwan or Japan.

[Id. at 114 (emphasis added).]

To put it mildly, the circumstances here are more compelling. Without attacking JBS
USA Holdings Inc. for failing to address this point, it is safe to say they have falen woefully
short of establishing their burden on this factor. Based upon the precedent, this factor favors
jurisdiction over JBS USA Holdings, Inc. in Pennsylvania.

The forum date’s interest in adjudicating the dispute. As explained in Asahi, the
residency of the plaintiff bears heavily on the forum state’s interest in adjudicating the dispute.
Asahi, 480 U.S. at 114 (“Because the plaintiff is not a resident, California s legitimate interests
in the dispute have considerably diminished”). Here, Ferdinand Benjamin, as well as Enock

Benjamin, the decedent, are residents of Pennsylvania. Asthe Supreme Court just re-affirmed the
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importance of a Plaintiff’s residence in the forum in Bristol-Myers, this is a determinative factor.
It should also be noted that This factor weighs heavily in favor of exercising jurisdiction in
Pennsylvania.

The plaintiff’sinterest in obtaining convenient and effective relief. Requiring Ferdinand
Benjamin to litigate in Colorado would cause a tremendous burden to Mr. Benjamin at least
equal to the burden on JBS USA Holdings, Inc. — with the obvious distinction that JBS is an
international corporation with significant financial means. This factor aso weighs in Plaintiff’s
favor.

The intestate judicial systems’ interest in obtaining the most efficient resolution of
controversies. If JBS USA Holdings, Inc. were to be dismissed from this action, it would not
mean they would not have to answer for their conduct. It would only mean that Plaintiff would
need to file a separate action against JBS USA Holdings, Inc. in a different jurisdiction. This
would not be the most efficient way to resolve this controversy, especialy considering JBS
Souderton, Inc. and JBS USA Food Company have waived challenges to persona jurisdiction.

The shared interests of the states in furthering fundamental substantive social policies.
The residents of Pennsylvania surely have an interest in analyzing any entity that will deny
workers compensation benefits to it’s’ residents on one hand and then claim not to exist on the
other hand. JBS USA Holdings arguments in this action are entirely self-serving and in no
manner serve the interests of the substantive socia policies of the Commonwealth. Even further,
this case involves failing to protect a Pennsylvaniaresident in the face of a known danger so that
a business could continue to make profits. Each state government should be interested in
protecting their residents from corporations who would elect to act in this manner, and should

support having them answer for their conduct before a jury of their peers. Furthermore, there are

36



Case 2:20-cv-02594-JP Document 20 Filed 07/07/20 Page 49 of 66

“no interstate or international concerns that make jurisdiction unreasonable.” Antonini v. Ford

Motor Co., 2017 WL 3633287 at *19 (M.D. Pa. Aug. 23, 2017).

Stated simply, this is not one of those “rare” and “compelling” cases where jurisdiction
would be unreasonable. O’ Connor, 496 F.3d at 325. Moreover, any burden that JBS USA
Holdings, Inc. suffers from having to defend this case in Pennsylvaniawas alogical consequence
of the actionsiit took in purposefully availing itself to jurisdiction in the forum.

Accordingly, this Court should assert personal jurisdiction over JBS USA Holdings, Inc.
and deny this motion.

4. This Court should assert personal jurisdiction over Pilgrim’sPride
Corporation.

This should be a much quicker analysis. In what appears to be a theme, JBS is either
blissfully ignorant or hoping Plaintiff won't realize what governmental filings say about each
individual entity. With respect to Pilgrim’s Pride Corporation, thisis an entity that is registered
to do business in Pennsylvania. (See Pilgrim's Pennsylvania Entity Registration, attached
hereto as“Ex. D.”)

Aswas recently stated by Pennsylvania s Superior Court — thisis grounds for this Court
to assert personal jurisdiction over Pilgrim’s: “we conclude that Daimler does not eliminate
consent as a method of obtaining personal jurisdiction. Accordingly, pursuant to 42 Pa.C.S.A. §
5301, Pennsylvania may exercise general personal jurisdiction” over an entity registered to

business in the Commonweath. Webb-Benjamin, LLC v. International Rug Group, LLC, 192

A.3d 1133, 1139 (Pa. Super. 2018).

Accordingly, this Court has general jurisdiction over Pilgrim’s Pride Corporation.
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individuals that worked at the Souderton facility and does not have Warning Letters issued to it
concerning the Souderton facility by the FDA, the company did publicly claim responsibility for
the exact issues raised by this litigation. (Ex. C.) Specifically, Pilgrim’s Pride has represented

publicly that, along with JBS USA Food Company, it has undertaken a COVID-19 safety
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In the alternative, this Court may assert specific jurisdiction over Pilgrim’s.”® While it is

initiative for al JBS plants:

“Since the arrival of the global coronavirus pandemic to the United States, our
priority has been and remains the safety of our team members providing food for
all of us,” said Andre Nogueira, JBS USA CEO. “We recognize our responsibility
as a food company during this crisis and we have continuously evolved our
operations, based on the latest available guidance from experts, to improve our
coronavirus preventive measures. We have already invested more than $100
million to enhance safeguards for our workforce and more than $50 million to
reward our team members with thank-you bonuses. Today, we are also excited to
reaffirm our long-standing commitment to the rural towns and cities we call home
across America.”

Consistent with their ongoing sustainability and socia responsibility efforts, JBS
USA and Pilgrim’s will invest more than $50 million in the loca communities
where their team members live and work. The investment will include donations
to dleviate food insecurity, strengthen long-term community infrastructure and
well-being, and support COVID-19 emergency response and relief efforts. The
investment is part of the $120 million globa socia commitment recently
announced by JBS S.A.

JBS USA and Pilgrims have adopted more than $100 million in enhanced safety
measures to keep their workplaces and team members safe, including increased
sanitation and disinfection efforts, health screening and temperature checking,
team member training, physical distancing, reduced line speeds and increased
availability of personal protective equipment, including face masks and face
shields. The companies have hired more than 1,000 new team members to conduct
additional, around-the-clock sanitation and cleaning services, and to provide
education, training and enforcement of COV ID-19 preventive measures.

(Ex. C)

13

Instead of reiterating the entire legal analysis set forth above related to JBS USA Holdings, Inc., Plaintiff
hereby incorporates the legal arguments related to specific jurisdiction asif the same were fully set forth herein with

respect to Pilgrim’s Pride Corporation.
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As these public statements were made during this litigation it is difficult to imagine how
Pilgrim’s Pride can distance itself from the safety actions, or lack thereof, which led to Enock
Benjamin’s death as a result of him contracting COVID-19 at the Souderton facility. Thisis a
significant aspect of Plaintiff’s claims. Pilgrim’'s Pride is free to defend their actions, or lack
thereof, but denying responsibility entirely is directly at odds with its' public statements. The
combination of Pilgrim’s registration to do business in Pennsylvania and their public acceptance
of responsibility of the safety programs occurring in the face of COVID at individua plants
render the arguments advanced in JBS's motion meaningless.

Accordingly, this Court should assert personal jurisdiction over Pilgrim's Pride
Corporation and deny this motion.

5. In the alternative, this Court should assert personal jurisdiction over

JBS USA Hoaldings, Inc. and Pilgrim’s Pride Cor por ation as alter -
egos of JBS USA Food Company.

In their moving papers, the JBS Defendants assert that “Neither JBS Holdings nor
Pilgrims is an alter ego of JBS Souderton.” (See Doc. No. 15 at p. 13.) That is an argument that
was never advanced, but the denid is appreciated. However, there exists evidence publicly
available to suggest each is an alter-ego of JBS USA Food Company.**

According to its website JBS USA is the “mgority shareholder of Pilgrim’s Pride
Corporation.” (See JBS Website: “ About Us’, attached hereto as “Ex. E.”) In JBS's 2020 first
quarter presentation to shareholders, JBS includes the net revenue generated by Pilgrim’s Pride
inits financia calculations. (See Doc. No. 17 at Ex. G.)

Moreover it was JBS USA that said, in a statement related to a separate COVID-19 death,
that JBS USA had allegedly instituted a policy on March 20, 2020 to remove high risk

populations from their facilities nationwide:

14 AsJBS S.A. has not joined in this motion, itsrole in the corporate hierarchy will not be analyzed.
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(See April 8, 2020 Denver Channel Article, attached hereto as “Ex. F.”)*

According to JBS USA’s website, Cameron Bruett works for JBS USA and is in charge
of Corporate Affairs and Sustainability. In a statement issued on behalf of JBS, Mr. Bruett took
responsibility for the closure of the Souderton facility and referred to the workers there as “team

members’:

(See March 31, 2020 Beef Magazine Article, attached hereto as “Ex. G.”)

Moreover, to the extent that this Court accepts JBS USA Holding, Inc.’s representation
that it ceased to exist in 2015, then it raises the logical question of what entity was benefitting
from the workers' compensation denials under that name. (See Doc. No. 17 at Ex. A; Ex. B; EXx.
C; Ex. D.) A similarly fair inquiry isjustified to determine what steps Andre Noguiera undertook
to inform the FDA that he was not the CEO of JBS USA Holdings, Inc. when he received the

warning letter in 2019:

1 It will be interesting during discovery to see which entities take responsibility for: (a) the creation of this

policy and (b) the failure to implement at Souderton.
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(Ex. A))

The same questions must be posed to Mr. Noguiera to learn what steps he took to correct
the Wall Street Journal’s attribution of quotes to him as the CEO of JBS USA Holdings, Inc. in
May 2020. (Ex. B.)

As asserted the Complaint, the safety related decisions were not formulated, designed,
implemented, or determined at the local facility level. (Doc. No. 17 at Ex. E at 1 150, 152.)
Instead, “the specific decisions related to whether or not to provide PPE, whether or not to
properly distance workers, and whether or not to take other measures to prevent the spread of
COVID-19 at the Souderton Plant were controlled by the corporate leaders in Colorado and
Brazil.” (Id. at 1 151.) These assertions find support in the public statements of Mr. Bruett, who
has worked to prevent the publication of COVID-19 test results at individual JBS facilities

because releasing the data “would distort any one company’ srole in community spread”:

A spokesman for JBS, Cameron Bruett, said the company did not want to publicze the number o posiive cases at the plant because e testing was being conducted n the
broader area. Releasing the data, he said, “would distort any one company's role in community Spread.’

(See May 25, 2020 New York Times Article, attached hereto as “Ex. H.”)
It would be fair to characterize Mr. Bruett’s statement to reflect an interest in profits over
the safety of the people in the plants. Why provide important contact-tracing data when you can

prevent the public from learning just how widespread the problem is at your facilities? This
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sentiment is reflected in JBS' s mission statement, which heavily mentions business and profits

but makes no mention of safety:

(SeeDoc. No. 17 at Ex. G at p. 24.)
“The activities of a parent company are imputed to the subsidiary only if the subsidiary is
the parent’s agent or alter ego so that the ‘independence of the separate corporate entities was

disregarded.’” Fisher v. Teva PFC SRL ., 212 Fed. Appx. 72, 76 (3d Cir. 2006) (quoting Lucasv.

Gulf & Western Indus., Inc., 666 F.2d 800, 806 (3d Cir. 1981)). “*A subsidiary will be

considered the alter-ego of its parent only if the parent exercises control over the activities of the

subsidiary.”” Simeone v. Bombardier-Rotax GMBH, 360 F. Supp. 2d 665, 675 (E.D. Pa. 2005)

(internal citations omitted).

If Plaintiff is able to prove that JBBS USA Food Company “controls the day-to-day
operations’ of JBS USA Holdings, Inc. or Pilgrim’s Pride such that either is “a mere department
of the parent” then this Court may exercise jurisdiction over those entities based upon the
jurisdiction it holds over JBS USA Food Company. Simeone, 360 F. Supp. 2d at 675 (citing

Arch v. Am. Tobacco Co., 984 F. Supp. 830, 837 (E.D. Pa 1997); Aamco Automatic

Transmissions, Inc. v. Taylor, 368 F. Supp. 1283, 1300 (E.D. Pa. 1973)).

Courts consider the following ten factors in determining whether there is an ater ego
relationship:
(1) ownership of al or most of the stock of the subsidiary; (2) common officers
and directors; (3) a common marketing image; (4) common use of a trademark

or logo; (5) common use of employees; (6) an integrated sales system; (7)
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interchange of managerial and supervisory personnel; (8) performance of
business functions by the subsidiary which the principal corporation would
normally conduct through its own agents or departments; (9) marketing by the
subsidiary on behaf of the principa corporation, or as the principal's exclusive
distributor; and (10) receipt by the officers of the subsidiary corporation of
instruction from the principal corporation.

[Simeone, 360 F. Supp. 2d at 675 (internal citations omitted).]

While discovery has yet to commence, the above discussion illustrates that several of
those factors are aready satisfied as shown in public documents/governmental filings. Certainly,
the ownership of stock, common officers and directors, interchange of manageria and
supervisory personnel, common use of employees, and receipt of the subsidiary corporation of
instruction from the principal corporation are established. Thus, taking the allegations contained
within Plaintiff’s Complaint, along with documents publicly available, and viewing them in a
light most favorable to Plaintiff, there exists a sufficient basis to assert jurisdiction over all
defendantsin thislitigation.

However, if the Court feels further discovery isrequired, that issue is addressed below.

6. If the Court findsany of JBS's personal jurisdiction arguments

meritorious, then Plaintiff should be afforded the opportunity to
conduct discovery.

It is well-settled that a motion to dismiss sounding in lack of personal jurisdiction “is
inherently a matter which requires resolution of factual issues outside of the pleadings.” Time

Share Vacation Club v. Atl. Resorts, Ltd., 735 F.2d 61, 66 n.9 (3d Cir. 1984). Thus, once a

defendant has properly raised a Rule (12)(b)(2) defense, the plaintiff bears the burden of proving

sufficient contacts with the forum state to establish personal jurisdiction. North Penn Gas Co. v.

Corning Natural Fas Corp., 987 F.2d 687, 689 (3d Cir. 1990).

“Although the plaintiff bears the burden of demonstrating facts that support personal

jurisdiction, courts are to assist the plaintiff by alowing jurisdictiona discovery unless the
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plaintiff’s claim is clearly frivolous.” Toys “R” Us, Inc. v. Step Two, S.A., 318 F.3d 446, 456

(3d Cir. 2003).
Where the plaintiff has made this required threshold showing, courts within this Circuit
have sustained the right to conduct discovery before the district court dismisses for lack of

persona jurisdiction. See, eg., In re Auto. Refinishing Paint Antitrust Litig., 2002 WL

31261330, at *9 (E.D.Pa. July 31, 2002) (denying motion to dismiss and permitting jurisdictional
discovery where plaintiff made a “threshold prima facie showing of personal jurisdiction over

Defendants’); W. Africa Trading & Shipping Co., v. London Int'l Group, 968 F.Supp. 996, 1001

(D.N.J.1997) (denying defendant's motion to dismiss where the plaintiffs “request for
jurisdictional discovery is critical to the determination of whether [the court can] exercise

personal jurisdiction over the defendant.”); Centralized Health Systems, Inc. v. Cambridge

Medical Instruments, Inc., 1989 WL 136277, at *1 (E.D.Pa. Nov.8, 1989) (holding motion to

dismiss in abeyance to permit party to take discovery on jurisdiction where distribution
arrangement might satisfy minimum contacts).

Here, to the extent the Court is swayed by the arguments advanced by JBS, it is
respectfully requested that jurisdictional discovery is permitted prior to the entry of an adverse
ruling. To the extent discovery proves that one or more defendants was not properly named,
there are aternatives available to JBS, whether in state or federal court. However, that is not a
decision that is warranted at this stage of litigation when Plaintiff has more than satisfied his
pleading requirement against all defendants. This request is sought only if the Court requires

more evidence on any of the multitude of issuesraised by JBS under Fed. R. Civ. P. 12(b)(2).
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C. Theprimary jurisdiction doctrine does not apply to this case.
In an effort to piggy-back off of an unrelated, recent holding in the Western District of

Missouri, JBS argues in vain that the exceedingly rarely used “primary jurisdiction doctrine’

should be applied in this case. However, the JBS Defendants' reliance upon the holding of Rura

Community Workers Alliance v. Smithfield Foods, Inc., 2020 WL 2145350 (W.D. Mo. May 5,

2020) (hereinafter as “RCWA"), is misplaced.
“Primary jurisdiction is a common-law doctrine that is utilized to coordinate judicia and

administrative decision making.” Access Telecomms. v. Sw. Bell Tel. Co., 137 F.3d 605, 608

(8th Cir. 1998). “There exists no fixed formula for determining when to apply the doctrine of

primary jurisdiction.” 1d. (citing United States v. W. Pac. R.R. Co., 352 U.S. 64, 77 (1956)).

Thus, it logically follows that a court “must be mindful that the primary jurisdiction doctrine ‘is
to be invoked sparingly, as it often results in added expense and delay.”” RWCA, at *7 (quoting

Alphapharma, Inc. v. Pennfield Oil Co., 411 F.3d 934, 938 (8th Cir. 2015).

It istrue that in RWCA the beef processing plant-defendant filed a motion to dismiss and
invoked the primary jurisdiction doctrine for events that occurred during the pandemic. 1d. *1-2.
Ultimately, that is where the similarities end as RWCA is entirely distinguishable from this case.

In RWCA, the plaintiffs were a group of workers at the plant who sought injunctive relief
asking for the meat processing plant to provide a safe workplace moving forward:

The [RWCA] Complaint brings state-law claims for public nuisance and
breach of duty to provide a safe workplace. Plaintiffs are not seeking monetary
damages, only declaratory judgments stating that: (1) Smithfield's practices at

the Plant constitute a public nuisance; and (2) Smithfield has breached its duty
to provide a safe workplace.

[Id. at *2 (emphasis added).]
Specifically, as pointed out by the Court, the plaintiffs sought for the plant to provide

working conditions that adhered to the federal guidance set forth by OSHA and the CDC:
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“Plaintiffs characterize their requested relief as compliance with the Joint Guidance.” Id. at *4.
The Missouri District Court explained that, because the plaintiffs were seeking injunctive relief
for safe workplace conditions moving forward, “their claims both succeed or fal on the
determination of whether the Plant is complying with the Joint Guidance’:

Paintiffs allege that because the Plant is not abiding by the Joint Guidance, it
constitutes a public nuisance and has created an unreasonably unsafe
workplace. Thus, Plaintiffs’ claims both succeed or fail on the determination of
whether the Plant is complying with the Joint Guidance. Due to its expertise
and experience with workplace regulation, OSHA (in coordination with the
USDA per the Executive Order) is better positioned to make this determination
than the Court is. Indeed, this determination goes to the heart of OSHA’S
specia competence: its mission includes “enforcing” occupationa safety and
health standards. In fact, OSHA has aready shown interest in determining
whether the Plant is abiding by the Joint Guidance. The day before Plaintiffs
filed this lawsuit, OSHA sent Smithfield a request for information regarding its
COVID-19 work practices and infection at the Plant.

[1d. a *8 (emphasis added).]

RWCA further explained that “any determination by this Court whether the Plant is
complying with the Joint Guidance could easily lead to inconsistent regulation of businesses in
the same industry.” Id. Significantly, the RWCA opinion then explained that Plaintiffs were
unable to prove they would succeed on their breach of duty claim because there was no actual
injury alleged:

Under Missouri law, Plaintiffs must prove that Smithfield negligently breached
its duty to provide a safe place to work and that such negligence was the direct
and proximate cause of the Plaintiffs injuries. As discussed, Smithfield has
taken substantial steps to reduce the potential for COVID-19 exposure at the
Plant and appears to the Court to be complying with the Joint Guidance
regarding the same. Thus, Plaintiffs are not substantially likely to prove
Smithfield breached any duty.

More importantly, however, Plaintiffs have not alleged they have suffered any
injury, only that they may suffer an injury in the future. A potential injury is
insufficient to state a claim of the breach of the duty to provide a safe
workplace under Missouri law.

[Id. a *11. (interna citations omitted) (emphasis added).]
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For those reasons, the Missouri District Court dismissed the action and held that the
United States Department of Agriculture and OSHA have “authority over compliance with the
Joint Guidance].] Id. at *12.

By contrast, this wrongful death and survival action does not seek injunctive relief
against the JBS Defendants moving forward. To the contrary, this civil action seeks monetary
damages from the JBS Defendants. Thisis afact known to the JBS Defendants and one that was
wholeheartedly embraced in their Notice of Remova when it was convenient: “Accordingly,
existing legal authority demonstrates that the amount-in-controversy exceeds the sum of
$75,000.” (See Doc. No. 1 at 1 37.)

More importantly, this litigation does not concern some unknown injury that could occur
in the future — it concerns the death of Enock Benjamin. There can be no argument that Plaintiff
in this case has failed to assert a concrete injury. In effect, the RWCA case was seeking
injunctive relief to try to prevent what has already occurred. Here, an individua has lost his life
due to contracting COVID-19 in an unsafe work environment.

Further, Plaintiff is not filing a claim under any OSHA or CDC regulation because there
is no common right of action for a wrongful death and survival suit created by OSHA or the
CDC, nor does this case turn on whether any federal guidance was violated. To the contrary, the
federal guidance issued on March 9, 2020 by OSHA and the CDC is being used as evidence as to
the standard of care and as notice of mechanisms that existed to provide a safe workplace. This
type of evidence is precisely why the role of OSHA and/or ANSI violations in jury instructions

was sguarely addressed in Wood v. Smith, 495 A.2d 601 (Pa. Super 1985), when the Superior

Court held that “Proof of the violation of a statute or ordinance is permissible, not as conclusive

proof of negligence, but as evidence to be considered with all other evidence in the case.” This
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concept was similarly adopted in Pennsylvania’'s Standard Civil Jury Instructions. (Pa. SSII
(Civ.) 13.110; see Doc. No. 17 at Ex. K.)

Further, the JBS Defendants still fail to point out to the Court the significance of the
timing of President Trump’s April 28, 2020 “Food Chain Supply Order.” (See Doc. No. 17 at Ex.
J.) As areminder, the Food Supply Chain Order did not occur until twenty-five (25) days after
Enock Benjamin’s death. (See Docket No. 17 at Ex. H.) Whereas the RWCA plaintiffs sought
injunctive relief to address future injuries, the Estate of Enock Benjamin seeks monetary
damages for a preventable death that has already occurred. This is especiadly significant
considering that President Trump’s proclamation contains no provision related to retroactivity.*®

For these reasons, it would be wildly inappropriate to transfer jurisdiction of this
wrongful death and survival action to OSHA or the CDC for any of the reasons advanced by the
JBS Defendants that were relied upon by the Court in RWCA. Plaintiff has filed this civil action
to have the merits of his claims ultimately decided by a jury of his peers. It is misplaced to
compare workers currently without any injuries who file an action in equity seeking future
injunctive relief to Enock Benjamin merely because the defendants are in the same industry. It is
hereby asserted that if the defendant in RWCA was an entity that existed in any industry other
than the meat processing plant industry that the JBS Defendants would not even endeavor to
waste judicial resources by advancing this argument.

OSHA, CDC and/or the Department of Agriculture have no mechanism, method, rules, or
procedures regarding the litigation of wrongful death and survival claims in negligence actions.

Instead, those are administrative agencies that hear administrative cases. Additionally, they are

16 The actual impact, or lack thereof, of the April 28, 2020 Order is not at issue in this motion. Should the
Court seek additional briefing on thisissue, Plaintiff requests the right to amplify this response on that topic. To the
extent necessary, Plaintiff hereby incorporates al arguments related to President Trump’s proclamation set forth in
Plaintiff’s Motion to Remand asiif set forth hereinin their entirety. (See Doc. No. 17 at pp. 25-28.)
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administrative agencies that have no juries or constitutional ability to even summon or empanel a
jury. Any such proceeding would infringe upon and demolish plaintiffs constitutional right to
trial by jury under both the US Constitution and the Pennsylvania Constitution. JBS's argument
that jurisdiction of this wrongful death and survival action should be transferred to one of those
agencies pursuant to the “Food Chain Supply Order” is unrealistic and without precedent.

Accordingly, the primary jurisdiction doctrine does not apply to this wrongful death and
survival action and JBS' s motion to dismiss should be denied.

D. Plaintiff’sprayer for a punitive damage award is properly supported in the
Complaint and isnot preempted by federal law.

JBS's arguments in support of its' request to dismiss Plaintiff’s prayer for a punitive

damage award range from legally baseless to a dramatic misrepresentation of the case law cited.

First, the case that JBS relies upon, In re Agent Orange Product Liability Litigation, 580
F. Supp. 690 (E.D.N.Y. 1984) is entirely distinguishable from this case as it involves plaintiffs
from a vast number of states who were joined into a class action, many of whom had claims
sounding in different torts. But more importantly, the Eastern District of New York did not rule
on the issue of whether punitive damages were preempted in that opinion. Id. at 705-706. To
the contrary, with respect to determining whether punitive damages would be available to the
class action plaintiffs the Court repeatedly elected to defer theissue. Id. at 705, 706, 713.

In fact, the Orange opinion is entirely devoid of anything to suggest that federa law
preempts the imposition of punitive damages — which is the result sought by JBS. Instead,
Orange contains extensive choice-of-law analysis that is entirely unrelated to this motion nor is it

alegal issuethat israised in any fashion by JBS in this motion to dismiss.
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Second, the invocation of President Trump’s April 28, 2020 “Food Chain Supply Order”
is done again without pointing out that the proclamation had no retroactivity.!” Moreover, that
Order mentions nothing whatsoever about the imposition of punitive damages. JBS's intent to
turn an award of punitive damages in this case into a federal question is an even further stretch
than pretending that Plaintiff’s complaint sounds in violations of OSHA or CDC regulations
merely to support a Notice of Removal.

On the other hand, it is fair to state that as the pandemic has progressed, the federal
government has passed the baton to individual states to make decisions with respect to business
openings and enforcement of safety protocols and guidance. To the extent that JBS seeks to
make arguments to the contrary, these are questions of fact properly left to a jury. However, it
cannot be disputed that the decisions made it the Souderton plant in March 2020 were made
entirely by the JBS Defendants without any input from the federal government. As such, the
Food Supply Chain Order should have no impact on thislitigation.

Third, JBS's point that “punitive damages are not available in awrongful death cause of
action” is puzzling. (See Doc. No. 15 at pg. 38) The case that JBS cites for that proposition,

Harvey v. Hassinger, 461 A.2d 814, 816 (Pa. Super. 1983) literally states only one page later that

“In a survival action the decedent’s estate may recover punitive damages only if the decedent
could have recovered them had he lived.” 1d. JBS knows that. JBS also knows that this is a
wrongful death and survival action. It is unclear why this point was even raised.

In any event, under Pennsylvanialaw, aright to punitive damagesis “amereincident to a

cause of action.” Hilbert v. Roth, 149 A.2d 648, 652 (Pa. 1959). Stated differently: “A request

v This issue was fully briefed in Plaintiff’s Motion to Remand and that argument is hereby included by

reference asif fully set forth herein. (See Doc. No. 17.)
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for punitive damages does not constitute a cause of action in and of itself.” Nix v. Temple Univ.,

596 A.2d 1132, 1138 (Pa. Super. 1991).
The legal standard for the imposition of punitive damages is found in Section 908 of the
Restatement (Second) of Torts, which was adopted as the law of this Commonwealth. Under the

semina case of Chambers v. Montgomery, 192 A.2d 355 (Pa. 1963), the Pennsylvania courts

recognized that punitive damages may be awarded due to a defendant’s “reckless indifference to

the rights of others.” See Martin v. Johns-Mansville Corp., 494 A.2d 1088, 1096 (Pa. 1985).

The purpose of punitive damages is to punish and deter outrageous and egregious

conduct done in reckless disregard of another’s rights. Johnson v. Hyundai Motor America, 698

A.2d 631, 639 (Pa. Super. 1997). The determination of whether a person’s conduct rises to the
level of recklessness as would warrant an award of punitive damages lies within the exclusive

province of the jury. SVH Coal, Inc. v. Continental Grain Co., 587 A.2d 702, 704-705 (Pa.

1991) (emphasis added).

Paintiff’'s Complaint easily sets forth the factual predicate necessary to satisfy the
Commonwealth’s pleading requirements. The detailed factual allegations discussed above were
all specifically set forth in the Complaint and clearly indicate that JBS either knew of the dangers
posed by the pandemic to workers in the Souderton facility, or should have known yet failed to
take any safety precautions whatsoever prior to March 30, 2020. In effect, the JBS Defendants
placed profits over safety, which is not only an allegation made by the Plaintiff but it is reflected
in the revenue generated during JBS' sfirst quarter of 2020.

JBS claims that Plaintiff failed to set forth any evidence of its subjective awareness, but
as the above discussion indicates — that could not be further from the truth. Plaintiff conducted an

extensive investigation into the conduct of the JBS Defendants in March 2020 and learned that
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they lied about individuals having the flu instead of COVID-19, threatened the jobs of
individuals who called out sick, and failed to implement any safety precautions whatsoever.
Instead, the JBS Defendants added a “ Saturday kill” to capitalize on market demand created by
media claims of shortages of meat products. (See Doc. No. 17 at Ex. E at 1 1-110.)

It isup for ajury to determine whether JBS's conduct demonstrated a reckless disregard
for the rights and safety of others, including Enock Benjamin. For al of the reasons stated
herein, the jury that hears this case should be comprised of the Benjamin family’s peers in a
courtroom in their home county and validly selected venue, the Common Pleas Court of
Philadel phia County.

V. CONCLUSION

JBS s Motion to Dismiss must fail for all of the reasons set forth above. First, there exist
genuine issues of materia fact as to which entity was the employer of Enock Benjamin and,
therefore, it cannot be stated that any entity is entitled to the immunity offered by Pennsylvania’'s
Workers Compensation Act. Second, Plaintiff’s Complaint states a prima facie case of
negligence, intentional misrepresentation, and fraudulent misrepresentation against al of the
defendants. Third, this Court has persona jurisdiction over al of the JBS Defendants. Fourth,
there is no basis to apply the primary jurisdiction doctrine to this wrongful death and survival
action based upon President Trump’s April 28, 2020 “Food Supply Chain Order.” Findly,
Paintiff’s Complaint, including the prayer for punitive damages, is pleaded with the requisite

specificity necessary to provide JBS notice of the basis for all of Plaintiff’s claims.
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WHEREFORE, Plaintiff respectfully requests that this Honorable Court enter an Order

in the accompanying form and denies the Motion to Dismiss filed by defendants, JBS USA Food

Company, JBS USA Holdings, Inc., Pilgrim’s Pride Corporation, and JBS Souderton, Inc.

dated: July 7, 2020

Respectfully submitted,

BY:__ /s rjm9362

ROBERT J. MONGELUZZI; ID No. 36283
STEVEN G. WIGRIZER, ID No. 30369
JEFFREY P. GOODMAN; ID No. 309433
JASON S. WEISS; ID No. 310446

SALTZ MONGELUZZI & BENDESKY P.C.
1650 Market Street, 52nd Foor

Philadel phia, PA 19103

(215) 496-8282

Attorneys for Plaintiff, Ferdinand Benjamin,
individually and as the Personal Representative of
The Estate of Enock Benjamin, deceased
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INTHE UNITED STATESDISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

FERDINAND BENJAMIN, Individualy :
and as the Personal Representative of the CIVIL ACTION
ESTATE OF ENOCK BENJAMIN,
deceased,

Plaintiff,

V.
No.  2:20-cv-2594-JP

JBSSA,
JBSUSA FOOD COMPANY,
JBSUSA HOLDINGS, INC.,
JBS SOUDERTON, INC., and
PILGRIM’S PRIDE CORPORATION,

Defendants.

CERTIFICATE OF SERVICE

| hereby certify that | caused a true and correct copy of Plaintiff’s Response in

Opposition to the Motion to Dismiss filed by the JBS Defendants, and accompanying

Memorandum of Law, to be served viathe Court’s CM/ECF system on the following:

Molly E. Flynn, Esqg.

Mark D. Taticchi, Esqg.
Rebecca L. Trela, Esg.
Faegre Drinker Biddle & Reath LLP
One Logan Sguare, Suite 2000
Philadelphia, PA 19103

Attorneys for IBSUSA Food Co., JBSUSA Holdings, Inc., JBS Souderton, Inc. and Pilgrim’'s

Pride Corporation

BY: /s/ RobertJ. Mongduzz

ROBERT J. MONGELUZZI; ID No. 36283
STEVEN G. WIGRIZER, ID No. 30369
JEFFREY P. GOODMAN; ID No. 309433
JASON S. WEISS; ID No. 310446

SALTZ MONGELUZZI| & BENDESKY P.C.
1650 Market Street, 52nd Floor

Philadel phia, PA 19103

(215) 496-8282

Attorneys for Plaintiff
dated: July 7, 2020



