
 

 

1 
 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

 
UNITED STATES OF AMERICA, ) 
      ) Case No.: 1:17-cr-109 (APM) 
 Plaintiff,    ) 
      ) 

v.                                         ) 
                                            )  

AZAM DOOST, also known as  )   
      ) 
Adam Doost,    )   
      ) 
 Defendant.    ) 
 

ADAM DOOST¶S SECOND EMERGENCY MOTION FOR A REDUCTION IN  
 

SENTENCE AND COMPASSIONATE RELEASE PURSUANT TO 18 U.S.C. §3582 
 

Defendant Adam Doost, through his undersigned counsel, respectfully moves this  
 
Court for an order reducing his 54-month sentence to time served pursuant to 18 U.S.C. §  
 
3582(c)(1)(A) foU ³e[WUaoUdinaU\ and comSelling ciUcXmVWanceV´ in light of the COVID-19  
 
pandemic and the conditions FPC-ATWATER, together with his multiple high-risk  
 
underlying health conditions, and the sentencing factors set forth in 18 U.S.C. §3553(a). 

 
Mr. Doost is incarcerated at FPC-Atwater in Merced, California.  He is at very high  

 
risk for serious illness, morbidity and mortality from COVID-19 because he suffers multiple  
 
comorbidities, including moderate persistent asthma, obesity, smoking, and potentially  
 
abdominal cancer.  He has strong family support, has performed well on pretrial release and  
 
in prison, and can reside with his family upon release.  He is not a danger to the community  
 
and his release is supported by the factors set forth in 18 U.S.C. §3553(a).   In light of the  
 
reported cases of COVID-19 at USP-AWZaWeU, Whe BOP¶V inVXfficienW response to the  
 
pandemic, and the documented lack of medical care and attention at the prison and  
 
VSecificall\ in UeVSonVe Wo MU. DooVW¶V medical needV, a sentence reduction to time served  
 
will best VeUYe Whe BOP¶V goalV, iV conViVWenW ZiWh SUecedenW, VXSSoUWed b\ Whe laZ, and moVW  
 
notably will greatly reduce the risk that Mr. Doost will suffer from serious illness, morbidity,  
 
or death from COVID-19 complications. 
 

This motion is based the instant motion, the following memorandum of points and  
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authorities, exhibits, and any other evidence or argument presented at the hearing and  
before ruling on this motion.  Due to the urgent nature of this motion and the COVID-19  
pandemic, Mr. Doost requests expedited briefing and consideration by the Court. 
 

I. FACTUAL BACKGROUND & HISTORY 
 

Defendant Azam Doost is 42 years old.  On June 7, 2017, he was charged by  
 
Indictment with three counts of Major Fraud against the United States in violation of 18  
 
U.S.C. §§1031(a) and 2, eight counts of Wire Fraud in violation of 18 U.S.C. § 1343, four  
 
counts of False Statement on Loan Application or Extension in violation of 22 U.S.C. §  
 
2197(n) and 18 U.S.C. § 2, and 22 U.S.C. § 2197(n), and eight counts of Money  
 
Laundering in violation of 18 U.S.C. §§ 1956(a)(1)(B)(i) and 2.  On September 24, 2018 a  
 
jury found Mr. Doost guilty of Counts 1-20 in the Indictment and not guilty of Counts 21- 
 
23. 

 
On September 19, 2019, Mr. Doost was sentenced to 54 months in prison, followed  

 
by 36 months of supervised release. Dkt No. 159, 160.  On November 5, 2019, Mr. Doost  
 
surrendered to USP-Atwater¶V VaWelliWe camS (FPC-Atwater) located in the City of Atwater,  
 
Merced County, CalifoUnia. CXUUenWl\, MU. DooVW¶V caVe iV on aSSeal in Whe UniWed SWaWeV  
 
Court of Appeals for the D.C. Circuit. 

 
On  April 24, 2020, Mr. Doost filed an Emergency Motion for Compassionate Release.   

 
Dkt No. 176.  On April 29, 2020, Whe goYeUnmenW filed an oSSoViWion Wo MU. DooVW¶V moWion.  
 
Dkt. No. 177.  And on May 1, 2020, Mr. Doost filed his reply to the governmenW¶V oSSoViWion.  
 
Dkt No. 179.  Subsequently on May 6, 2020, the CoXUW iVVXed a UXling den\ing MU. DooVW¶V  
 
motion.  Dkt # 180.  The CoXUW¶V oUdeU included the following findings: 
 

1. Defendant failed to demonstrate evidence of ³modeUaWe Wo VeYeUe´ aVWhma, and had 
no history of asthma prior to 2015.   
 

2. AW Whe Wime of VenWencing, DefendanW UeSoUWed he ZaV VXffeUing fUom ³VeaVonal 
aVWhma´ and ³doeV noW XVe an inhaleU.´ 

 
3. Defendant did not demonstrate that USP-Atwater presents a greater risk of 

exposure to COVID-19 as there were no reported cases of the virus as of May 5, 
2020. 
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4. DefendanW ZaV hoXVed in a VeSaUaWe XniW knoZn aV Whe ³CamS.´ 
 

5. Defendant did not demonstrate that remaining at USP-Atwater makes him more 
vulnerable to the disease than if on home confinement. 

 
6. Defendant failed to present compelling evidence that the measures in place at USP-

Atwater are inadequate to protect inmates. 
 

7. Defendant did not present evidence about the conditions at the USP-Atwater 
³CamS´ in Whe conWe[W of COVID-19 and its spread. 

 
At the time Mr. Doost filed his initial motion for compassionate release, he did not  

 
have access to all of his medical records including from abroad, his complete medical chart  
 
from Kaiser Permanente, or his medical file from the Bureau of Prisons.  He also had not  
 
consulted with an expert to review his medical history and assess his health conditions in the  
 
context of COVID-19 towards rendering a detailed medical opinion regarding the type of  
 
asthma, other qualifying illnesses, and the impact of COVID-19 infection thereon.  The initial  
 
motion was therefore baVed SUimaUil\ on MU. DooVW¶V ASUil 2015 medical records from Kaiser  
 
Permanente and nothing more.    

 
Here, Mr. Doost now provides a detailed declaration which addresses not only  

 
his multiple comorbidities, all of which warrant early release, but also conditions at the Camp  
 
and corroborating information that clearly establish an extraordinary level of neglect and  
 
disregard by the BOP in their response not only to COVID-19 but to MU. DooVW¶V health and  
 
wellbeing.  This motion also provides the Court with up-to-date numbers of reported COVID- 
 
19 cases at USP-Atwater, to wit 7 reported cases (as of July 18, 2020), as well as an alarming  
 
increase in COVID-19 cases in the City of Atwater and Merced County, all of which pose a  
 
serious health risk to any vulnerable prison inmate with CDC-recognized underlying medical  
 
conditions like Mr. Doost. 
 

Having had the opportunity to obtain a full copy of his medical documents, consult  
 
with an expert pulmonologist, and gather the supporting documentation that was not available  
 
to present to the Court at the time of his April 24, 2020 motion, Mr. Doost now moves the  
 
court in this new motion which provides the Court with a more detailed account and  
 
assessment of his underlying illnesses in the context of the COVID-19 pandemic, as well as  
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the housing conditions at the FPC-Atwater, reported COVID-19 cases, and the lack of  
 
adequate response by the health services staff at USP-Atwater. 
 
 

II. MEMORANDUM OF POINTS AND AUTHORITIES 
 

 
A. JURISDICTION 

 
Notwithstanding the pending appeal, this Court has jurisdiction to consider this Motion.   

 
Fed. R. Crim. P. 37. See United States v. Hammond, CR 02-294 (BAH), 2020 WL  
 
1891980, at *4 (D.D.C. Apr. 16, 2020) (granting an indicative ruling that district court  
 
ZoXld UedXce defendanW¶V VenWence in lighW of COVID-19); See also United States v.  
 
Cronic, 466 U.S. 648, 667 n.42 (1984). 
 

Mr. Doost therefore seeks an ³indicaWiYe UXling´ WhaW this Court would grant the motion  
 
should the D.C. Circuit remand for that purpose, so that Mr. Doost may request that the D.C.  
 
Circuit remand the case. 
 
 

B. LEGAL STANDARD 
 

Under the First Step Act of 2018, a court may reduce a previously imposed sentence  
 
where ³e[WUaoUdinaU\ and comSelling UeaVonV ZaUUanW VXch UedXcWion, and ZheUe ³Whe  
 
defendanW haV fXll\ e[haXVWed all adminiVWUaWiYe UighWV´ Wo Veek UeleaVe WhUoXgh Whe BXUeaX  
 
of Prisons. 18 U.S.C. 3582(c).  In determining whether release is warranted, the court is to  
 
conVideU ³Whe facWoUV VeW foUWh in 18 U.S.C. �3553 Wo Whe e[WenW WhaW Whe\ aUe aSSlicable.´ Id.   
 
FXUWheUmoUe, a VenWence UedXcWion mXVW be ³conViVWenW ZiWh aSSlicable Solic\ VWaWemenWV  
 
iVVXed b\ Whe SenWencing CommiVVion.´ Id. 
 
 ³AfWeU conVideUing´ Whe VenWencing facWoUV in 18 U.S.C. �3553(a) ³Wo Whe e[WenW WhaW  
 
the\ aUe aSSlicable,´ a coXUW ma\ gUanW a moWion Wo UedXce Whe defendanW¶V VenWence in one  
 
of WZo ciUcXmVWanceV: 1) ³if iW findV WhaW «e[WUaoUdinaU\ and comSelling UeaVonV ZaUUanW  
 
VXch a UedXcWion.´ 18 U.S.C. �3582(c)(1)(A)(i), oU 2) if Whe defendanW iV at least 70 years of  
 
age, and meets other conditions not applicable here. Id. Furthermore, a reduction under  
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�3582(c) mXVW be ³conViVWenW ZiWh aSSlicable Solic\ VWaWemenWV iVVXed b\ Whe SenWencing  
 
Commission. 18 U.S.C. §3852 (c)(1)(A). 
 
 While the staWXWe doeV noW define ³e[WUaoUdinaU\ and comSelling UeaVonV,´ courts  
 
have relied on U.S.S.G. §1B1.13 for ³e[WUaoUdinaU\ and comSelling UeaVonV´ WhaW ma\  
 
warrant a reduction in sentence.1   
 
 There is also a strong line of authority in which courts have concluded that the  
 
§1B1.13 guidelines are no longer limiting, and the court has discretion to define what  
 
conVWiWXWeV an ³e[WUaoUdinaU\ and comSelling´ UeaVon.2   
 

Pursuant to §1B1.13, fiYe ciUcXmVWanceV WhaW eVWabliVh ³e[WUaoUdinaU\ and  
 
comSelling UeaVonV´ ZaUUanWing a UedXcWion in a defendanW¶V VenWence: 
 
 1. if ³Whe defendanW iV VXffeUing fUom a WeUminal illneVV;  
 

2. if Whe defendanW iV VXffeUing fUom a ³VeUioXV Sh\Vical oU medical 
condition«VeUioXV fXncWional oU cogniWiYe imSaiUmenW, oU«deWeUioUaWing Sh\Vical oU 
menWal healWh becaXVe of Whe aging SUoceVV«that substantially diminishes the 
ability of the defendant to provide self-care within the environment of a 
correctional facility and from which he or she is not expected to recover´; 

 
3. if ³Whe defendanW iV aW leaVW 65 \eaUV old; iV e[SeUiencing VeUioXV deWeUioUaWion 
in physical or mental health because of the aging process; and has served at least 10 
years of 75 percent of his oU heU WeUm of imSUiVonmenW, ZhicheYeU iV leVV´; 

 
4. family circumstances require the defendant to care for minor children or a 
spouse or registered partner; 

 
 5. if ³aV deWeUmined b\ Whe DiUecWoU of Whe BXUeaX of PUiVonV, WheUe e[iVWV in Whe  

defendanW¶V case an extraordinary and compelling reason other than, or in combination 
with, the reasons described in subdivisions (A) through (C). 
 
In addiWion Wo liVWing SoVVible ³e[WUaoUdinaU\ and comSelling UeaVonV,´ section 1B1.13  

 
³imSoVeV an addiWional conVideUation of whether the defendant is a danger to the safety of  
 

 
1 See United States v. Esparza, No. 1:07-CR00294-BLW, 2020 WL 1696084 (D. Idaho, Apr. 7, 2020); See also Riley 
v. United States No. 19-1522 JLR, 2020 WL 1819838 (W.D. WaVhingWon, ASU. 10, 2020) (³In Whe abVence of conWUaU\ 
controlling authority, and given the limited statutory exceptions to the general rule of the finality of judgments, this 
coXUW Zill conWinXe Wo folloZ Whe gXidance of Whe SenWencing CommiVVion¶V Solic\ VWaWemenW limiWed Whe VcoSe of 
³e[WUaoUdinaU\ and comSelling´ UeaVonV WhaW ZaUUanW comSaVVionaWe UeleaVe XndeU �3581(c)(1).´ (ciWing Dillon v. 
United States, 560 U.S. 817. 827 (2010)).   
 
2 See United States v. Rodriquez, No. 17-cr-00021-WHO, 2019 WL6311388 (N.D.C.A., Nov. 25, 2019), 424 F. 
Supp.3d 674, See also United States v. Chan, No. 96-cr-00094-JSW, 2020 WL 1527895 (NDCA, Mar. 31, 2020); 
United States v. Parker, No. 2:98-cr-00759-CAS, 2020 WL 2572525 (C.D.C.A., May 21, 2020) 
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an\ oWheU SeUVon oU Wo Whe commXniW\.´ See United States v. Numann, No. 3:16-cr- 
 
00025-TMB WL 1977117 (District of Alaska, Apr. 24, 2020) 
 
 

C. MR. DOOST HAS EXHAUSTED HIS ADMINISTRATIVE REMEDIES 
WITHIN THE BUREAU OF PRISONS  
 
The 2018 FiUVW SWeS AcW amended Whe BOP¶V SUoWocol foU comSaVVionaWe UeleaVe aV 

 
codified in 18 U.S.C. §3582.  An inmate may now move the court for compassionate  
 
UeleaVe afWeU haYing ³e[haXVWed all adminiVWUaWiYe UighWV´ ZiWhin Whe BOP ³oU Whe laSVe of 30  
 
da\V fUom Whe UeceiSW of VXch a UeTXeVW b\ Whe ZaUden of defendanW¶V faciliW\, whichever is  
 
eaUlieU.´ 18 U.S.C. §3582. 

 
On March 23, 2020, Mr. Doost sent an e-mail to the USP-Atwater Warden requesting  

 
compassionate release due to COVID-19. See Defendant¶s BOP Compassionate Release  
 
Request  Exhibit A.   The WaUden¶V UeVSonVe ZaV WhaW MU. DooVW VhoXld Veek hiV ³UniW  
 
Team´ Vince e-mailing ZaV noW Whe aSSUoSUiaWe ³YenXe.´ Id. Thereafter, on March 30, 2020,  
 
Mr. Doost submitted a written request as directed by the Warden and months later on July 2,  
 
2020, Warden Ciolli sent a boilerplate response to Mr. Doost denying his request for early  
 
release. Id.   
 

The statutory 30-da\ SeUiod Vince Whe ZaUden¶V UeceiSW of MU. DooVW¶V MaUch 30, 2020  
 
written request lapsed on April 30, 2020.  Mr. Doost has therefore exhausted all  
 
administrative remedies prior to moving this court for an order for compassionate release  
 
pursuant to  18 U.S.C. §3582. 
 
 

D. EXTRAORDINARY AND COMPELLING REASONS JUSTIFY A 
REDUCTION IN SENTENCE  
 
The ³e[WUaoUdinaU\ and comSelling´ UeaVonV jXVWif\ing MU. DooVW¶V early release  

 
from incarceration amid the deadly COVID-19 pandemic consist of his multiple underlying  
 
health conditions which individually and in combination place him at a higher risk of  
 
severe illness, morbidity and mortality if he were to contract the coronavirus; the growing  
 
COVID-19 cases at USP-Atwater; BOP¶V lack of adequate pandemic response; and its  
 
failure to provide Mr. Doost with medically necessary treatment and diagnosis of existing  
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and potential health conditions.   
 

1. Dangers of Incarceration in the Era of COVID-19   
 

On MaUch 4, 2020 Whe GoYeUnoU of Whe SWaWe of CalifoUnia ³SUoclaimed a VWaWe of  
 
emergency in California as a result of COVID-19´ See Grano v. Sodexo Mgmt., Inc., No.  
 
18-cv-01818-GPC, 2020 WL 1975057 (S.D.C.A., ASU. 24, 2020). ³ The WoUld HealWh  
 
Organization declared  COVID-19 a global Sandemic on MaUch 11, 2020´ and Whe  
 
PUeVidenW ³declaUed Whe oXWbUeak Wo conVWiWXWe a naWional emeUgenc\ on MaUch 19 2020.´  
 
See United States v. Lopez, No. 1:20-mj-00046-SAB, 2020 WL 1433158 (E.D.C.A., Mar.  
 
24, 2020).  On March 26, 2020, and on April 3, 2020, the Attorney General of the United  
 
SWaWeV iVVXed memoUanda diUecWing Whe BOP ³Wo gUanW home confinemenW Wo inmaWeV Veeking  
 
home confinement in connection with the ongoing COVID-19 Sandemic´ and  
 
³immediaWel\ SUoceVV Whem foU WUanVfeU.´ See United States v. Percoco, No. 16-cr-00776- 
 
VEC, 2020 WL 2143033 (S.D.N.Y., May 5, 2020). 

 
It is undiVSXWed WhaW ³dXe Wo Whe noYel coUonaYiUXV Sandemic, Ze aUe in e[WUaoUdinaU\  

 
WimeV.´ See United States v. Daniels, No. 19-cr-00709-LHK, 2020 WL 1815342 (N.D.C.A.,  
 
Apr 9, 2020).  The present global pandemic is a quintessential extraordinary circumstance  
 
beyond what Americans have experienced in their lifetimes.  And the dangers which  
 
COVID-19 presents to incarcerated individuals are blatantly obvious.3  At the Atwater 
 
prison where Mr. Doost is housed, the BOP has confirmed six staff and one inmate have  
 
tested positive for the virus as of July 18, 2020.4  On June 24, 2020, the BOP reported only  
 
one confirmed case.  Within a week, the facility reported three confirmed cases.  And  
 
while, just one day prior, on July 12, 2020, the BOP still confirmed only three positive  
 
cases of COVID-19 among staff, in a period of 24-hours that number doubled to six.  And  
 
within five days, one inmate is reported positive for COVID-19  This is exactly the wildfire  
 
speed with which the virus spreads in the confines of prison. 
 

 
3 See COVID-19 OXWbUeak DeYaVWaWeV CalifoUnia¶V San QXenWin PUiVon (JXl\ 4, 2020) 
https://www.npr.org/2020/07/04/887239267/covid-19-outbreak-devastates-californias-san-quentin-prison.   
4 https://www.bop.gov/coronavirus/ 
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³Correctional and detention facilities present unique challenges for control of  
 
COVID-19 WUanVmiVVion among incaUceUaWed/deWained SeUVonV, VWaff, and YiViWoUV«  
 
Incarcerated/detained persons live, work, eat, study, and recreate within congregate  
 
environments, heightening the potential for COVID-19 Wo VSUead once inWUodXced.´5  
 

³There are many opportunities for COVID-19 to be introduced into a correctional or  
 
detention facility, including daily staff ingress and egress; transfer of incarcerated/detained  
 
persons between facilities and systems, to court appearances, and to outside medical visits;  
 
and visits from family, legal representatives, and other community members. Some  
 
VeWWingV« haYe high WXUnoYeU, admiWWing neZ enWUanWV dail\ Zho ma\ haYe been e[SoVed Wo  
 
[COVID-19] in Whe VXUUoXnding commXniW\ oU oWheU UegionV.´6 And ³adeTXaWe leYelV of  
 
custody and healthcare staffing must be maintained to ensure safe operation of the  
 
faciliW\«IncaUceUaWed/deWained SeUVonV and VWaff ma\ haYe medical condiWionV WhaW  
 
increase their risk of severe disease from COVID-19.´7   
 

FXUWheUmoUe, ³Whe abiliW\ of incaUceUaWed/deWained SeUVonV Wo e[eUcise disease  
 
prevention measures (e.g., frequent handwashing) may be limited and is determined  
 
by the supplies provided in the facility and by security considerations. Many facilities  
 
restrict access to soap and paper towels and prohibit alcohol-based hand sanitizer and many  
 
diVinfecWanWV.´8  And moVW noWabl\ ³incaUceUaWed SeUVonV ma\ heViWaWe Wo UeSoUW V\mSWomV  
 
of COVID-19 or seek medical care due to co-pay requirements and fear of iVolaWion.´9 

 
 The ABA Journal cites to Homer Venters, the former chief medical officer at New  
 
YoUk CiW\¶V RikeU¶V IVland jail comSle[: ³JailV and SUiVonV aUe ofWen diUW\ and haYe Ueall\  
 
YeU\ liWWle in Whe Za\ of infecWion conWUol«[T]heUe aUe loWV of SeoSle XVing a Vmall nXmbeU  
 
of bathrooms. Many of the sinks are broken or not in use. You may have access to water,  

 
5 See CDC Interim Guidance on Management of COVID-19 in Correctional and Detention Facilities 
https://www.cdc.gov/coronavirus/2019-ncov/community/correction-detention/guidance-correctional-detention.html 
6 Id. 
7 See CDC Hand Hygiene Recommendations (updated May 17, 2020) -  https://www.cdc.gov/coronavirus/2019-
ncov/hcp/hand-hygiene.html. 
8 Id. 
9 Id. 
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bXW noWhing Wo ZiSe \oXU handV off ZiWh, oU no acceVV Wo VoaS.´ 10 
 

In a March 27, 2020 sworn affidavit, Dr. Brie Williams, Professor of Medicine  
 
aW Whe UniYeUViW\ of CalifoUnia, San FUanciVco and DiUecWoU of UCSF¶V CUiminal JXVWice &  
 
HealWh PUogUam aWWeVWV ³BecaXVe inmaWeV liYe in cloVe TXaUWeUV, WheUe iV an e[WUaoUdinaU\  
 
high risk of accelerated transmission of COVID-19 within jails and prisons.  Inmates share  
 
small cells, eat together and use the same bathrooms and sinks.  They eat together at small  
 
tables that are cleaned only irregularly. Some are not given tissues or sufficient hygiene  
 
supplies.´ See United States v. McRae, No. 2:16-cr-00566-TS, Dkt. No. 181-3, 2020 WL--- 
 
-- (D. Utah, May 26, 2020).   ³Effective social distancing in most facilities is virtually  
 
impossible, and crowding problems are often compounded by inadequate sanitation, such  
 
as a lack of hand sanitizer or sufficient opportunities to wash hands.´ Id.  Dr. Williams  
 
further attests that, as of March 23, 2020, people ranging from age 18 to 44 accounted for  
 
46 percent of positive tests and across the nation, 38 percent of those hospitalized were  
 
between the ages of 20 and 54 with 12 percent of the intensive care patients between age 20  
 
and 44. Id.  He concludes that jails and prisons are fundamentally ill-equipped to handle a  
 
Sandemic, VWaWing ³«coUUecWional healWh iV SXblic healWh. DecUeaVing UiVk in SUiVonV and  
 
jailV decUeaVeV UiVk Wo oXU commXniWieV.´ Id.  
 
 Another expert, Chris Beyrer, M.D., professor of Epidemiology, International  
 
Health, and Medicine at the Johns Hopkins Bloomberg School of Public Health states  
 
³COVID-19 SoVeV a VeUioXV UiVk Wo inmaWeV and ZoUkeUV in deWenWion faciliWieV«long been  
 
known to be associated with high transmission probabilities of infectious diseaseV«´ See  
 
McRae, supra  Dkt. No. 181-2.  He fXUWheU elaboUaWeV: ³InfecWionV WhaW aUe WUanVmiWWed  
 
through droplets, like influenza [and the COVID-19 virus], are particularly difficult to  
 
control in detention facilities, as 6-foot distancing and proper decontamination of surfaces  
 
is virtually impossible. Id. Dr. Beyrer accurately identifies the features of prison facilities  
 

 
10 See How Can Prisons Contain Coronavirus When Purell is Contraband?, ABA Journal (Mar 13, 2020), 
https://www.abajournal.com/news/article/when-purell-is-contraband-how-can-prisons-contain-coronavirus 
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that heighten risks for exposure and transmission of an infectious disease including  
 
³Sh\Vical/mechanical UiVkV VXch aV oYeUcUowding, population density in close confinement,  
 
insufficient ventilation, shared toilet, shower, and eating environments and limits on  
 
h\giene and SeUVonal SUoWecWiYe eTXiSmenW VXch aV maVkV and gloYeV«´ Id.  
 
 There is no shortage of expert findings that unequivocally establish the dangers of  
 
incarceration amid this pandemic.  These findings are not theoretical assertions of  
 
possibilities.  Rather, they detail facts and probabilities.  And those dangers place inmates  
 
like Mr. Doost with underlying medical conditions at a higher risk or morbidity and  
 
mortality if infected.  
 

FPC-Atwater is a detention facility not a suburban country club. It is a minimum  
 
security prison that presents an even more dangerously dense layout than the larger USP- 
 
Atwater facility and similar higher security prison facilities.  The Camp is one single dorm  
 
with lines of bunk beds in close proximity.  But for an hour of outdoor recreational time per  
 
day, this is where Mr. Doost and approximately 99 other inmates sleep, pass time, and eat.  
 
Exhibit B.  They share faucets, showers, bathrooms, sinks, phones, and computers that are  
 
rarely cleaned and sanitized. Id.  Not only do Camp inmates lack access to sanitizers, but  
 
they are often out of soap to wash their hands for days at a time. Id. And while Mr. Doost is  
 
confined to this crowded unsanitary dorm of nearly 100 inmates, neither he nor the other  
 
inmates are safe or protected against exposure to the virus.  There is constant and daily  
 
comings and goings of BOP staff, inmates who work outside the Camp, newly transferred  
 
inmates, inmates returning from the SHU (located at USP-Atwater), outside delivery  
 
couriers, and others. Id.   The fact that the BOP has suspended visitation and limited  
 
attorney visitation and recreational activity does not virus proof the Camp in any way.   
 

Some coXUWV haYe UeaVonabl\ conclXded WhaW ³Whe dangeU of COVID-19 to high-risk  
 
individuals who are imprisoned is likely much greater than to those who are free to take  
 
WheiU oZn SUoWecWiYe meaVXUeV.´ See United States v. Esparza, No. 1:07-cr-00294-BLW,  
 
2020 WL 1696084 (D. Idaho, Apr. 7, 2020).  As there is currently no cure or vaccine for  
 
COVID-19, the CDC recommends individuals with asthma, obesity, a history of smoking  

Case 1:17-cr-00109-APM   Document 184   Filed 07/19/20   Page 10 of 47



 

 

11 
 

 
and those who may be immuno-compromised due to other health conditions protect  
 
WhemVelYeV fUom Whe diVeaVe b\ ³keeSing VSace beWZeen \oX and oWheUV,´ ³VWa\ing home,´  
 
and ³cleaning \oXU handV ofWen b\ ZaVhing ZiWh VoaS and ZaWeU oU using an alcohol-based  
 
VaniWi]eU.´  The UecommendaWionV emShaVi]e WhaW ³keeSing a diVWance fUom oWheUV iV  
 
eVSeciall\ imSoUWanW foU SeoSle Zho aUe aW high UiVk of geWWing YeU\ Vick.´11 These  
 
recommendations are impossible to follow in a dormitory of 99 inmates with lines  
 
of bunks, no hand sanitizer, no soap, and unsanitary shared bathrooms, surfaces, and  
 
devices.  

 As this alarming crisis continues to spin out of control in the BOP, the universally  

recommended antidote is simple: reduce the prison population.  Perhaps it is because of the  

inherently dangerous nature of incarceration during a pandemic that many courts have  

recognized the coronavirus pandemic alone -without any underlying health conditions - is  

an ³e[WUaoUdinaU\ and comSelling ciUcXmVWance´ ZaUUanWing UeleaVe of an inmaWe fUom  

custody.12  

 In MU. DooVW¶V caVe hoZeYeU, iW iV noW Whe COVID-19 pandemic alone that  
 
presents an extraordinary and compelling reason warranting early release.  Rather, it  
 
is the combined risk of exposure associated with the virus and his multiple comorbidities,  
 
Whe BOP¶V inadeTXaWe and calloXV UeVSonVe, and hiV inabiliW\ to provide self-care while  
 
incarcerated that present extraordinary and compelling reasons warranting early release  

 
11 See CDC How to Protect Yourself and Others (Updated April 24, 2020) - https://www.cdc.gov/coronavirus/2019-
ncov/prevent-getting-sick/prevention.html 

12 See United States v. Le, No. 1:19-cr-10199, 2020 WL -----  (D. Mass., May 6, 2020) (releasing pretrial defendant 
even though he lacks physical conditions that put him at high risk from COVID-19 becaXVe ³Whe UedXcWion in Whe SUiVon 
SoSXlaWion in and of iWVelf´ iV imSoUWant in combatting the virus); See also United States vs. Kelly, No. 13-cr-69-CWR-
LRA, 2020 WL 2104241 (S.D. Mississippi, May 1, 2020) (granting compassionate release to an individual in his late 
20¶V ZiWhoXW healWh iVVXeV ZheUe BOP failed Wo conWUol Whe oXWbUeak of COVID-19 at his facility); United States v. 
Chestnut, No. 09-cr-06071-DGL-MWP, 2020 WL ------ (N.D.N.Y., Apr. 29, 2020) (granting compassionate release 
request despite the fact that Mr. Chestnut was not vulnerable based on a compromised immune system or pre-existing 
medical condition); United States v. Vazquez, No. 18-cr-20530-Ungaro, 2020 WL------ (S.D. Fla., Apr. 13, 2020) 
(recommending to BOP that the defendant serve his remaining sentence on home confinement where the defendant was 
in hiV laWe 30¶V and did noW claim Wo VXffeU fUom an\ healWh WhaW incUeaVed his risk of illness from COVID-19). 
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pursuant to 18 U.S.C. §3582. 
 
 

2. FPC-Atwater¶s Heightened COVID-19 Threat 
 

 
(a) City of Atwater and Merced County v. City of Newark, Alameda County 

 
Since late June, California has experienced a significant spike in COVID-19 cases.13    

 
Merced County was the fourth to make the ³hoW VSoW´ list.14  Notably, according to the  
 
California Department of Public Health (CDPH), Merced County falls substantially short of  
 
meeting the objectives and threshold for case rate per 100,000, testing positivity and  
 
percentage change in average COVID positive hospitalized patients.15  To the contrary,  
 
Alameda County where Mr. Doost would reside upon release from prison is largely  
 
compliant with the CDPH objectives.16 
 
 On May 15, 2020 ± amid the pandemic and in defiance of shelter-in-place orders-  
 
Whe CiW\ of AWZaWeU declaUed iWVelf a ³VancWXaU\ ciW\´ annoXncing WhaW bXVineVVeV coXld  
 
remain open despite state and county orders to shutter businesses and stay at home.17  The  
 
CiW\¶V ReVolXWion VWaWeV if Zould not µactiYel\ join forces Zith other agencies solely for the  
 
purpose of enforcing state or county COVID-19 order.´18 The City of Atwater therefore is  
 
running its own show in response to the deadly pandemic and the existing guidance for  
 
safety and personal protection.  The CiW\¶V defiance iV cleaUl\ UeflecWed in iWV faVW-rising  
 
number of COVID-19 cases.  It would be fair to assume that many if not most of the BOP  
 
staff at USP-Atwater reside within the City of Atwater and in other parts of Merced  
 
County. 
 
 Expectedly, as of July 15, 2020, the City of Atwater has 322 positive cases of  

 
13 See Tracking the Coronavirus in California (July 11, 2020) -  https://www.latimes.com/projects/california-
coronavirus-cases-tracking-outbreak/ 
14 See Changes Wo CalifoUnia¶V SWa\ aW Home OUdeU (JXne 30, 2020) - https://abc30.com/phase-3-california-opening-
businesses-coronavirus-covid-19/6062736/ 
15 https://www.cdph.ca.gov/Programs/CID/DCDC/Pages/COVID-19/COVID19CountyDataTable.aspx 
16 Id. 
17 See AWZaWeU DeclaUeV IWVelf µSanctuary CiW\¶ foU bXVineVV, alloZV oZneUV Wo oSen: https://abc30.com/atwater-
sanctuary-city-council-open-businesses-coronavirus/6186252/ 
18 https://www.atwater.org/wp-content/uploads/2020/06/5-15-20-Special-Mtg.pdf 

Case 1:17-cr-00109-APM   Document 184   Filed 07/19/20   Page 12 of 47



 

 

13 
 

 
COVID-19.19  In contrast, Newark, California where the Doost family resides reported 186  
 
cases.20  Also as of July 16, 2020, while Alameda County showed a case rate of less than  
 
114 per 100,000 population over the past 14 days, Merced County showed a rate of 270.7 
 
per 100,000 over the past 14 days.21  As compared to Alameda County, Merced County is  
 
not in compliance with the California Department of Public Health thresholds or 100 or less  
 
cases per a population of 100,0000.   
 

 22 
 
 

It is clear from the recent rates and statistics that, for an at-risk individual with  
 
comorbidities like Mr. Doost, the City of Newark and Alameda County are far safer than the City  
 
of Atwater and Merced County. 
 
 

(b) FPC-Atwater Conditions  
 
FPC-Atwater is a minimum security facility consisting of one single dormitory.  It is  

 
 

19 https://mercedcounty.maps.arcgis.com/apps/opsdashboard/index.html#/c1de145aa2c74e2891c4b9e76f408ace 
20 https://ac-hcsa.maps.arcgis.com/apps/opsdashboard/index.html#/1e0ac4385cbe4cc1bffe2cf7f8e7f0d9 
21 https://www.cdph.ca.gov/Programs/CID/DCDC/Pages/COVID-19/COVID19CountyDataTable.aspx 
22 Id. 
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separated by a small roadway from the main USP-Atwater facility. The two facilities are  
 
approximately 750 feet apart and share common staff. 
 

 
 
 
 The goYeUnmenW and BOP¶V fUeTXenW UeSUeVenWaWion WhaW BOP¶V SUiVon faciliWieV aUe  
 
fortresses immune from the coronavirus is misleading fiction.  Even without visitation and  
 
limited legal visits, FPC-Atwater is a passthrough for other inmates, medical staff, food  
 
services staff, and BOP staff and employees.  There is ongoing daily ingress and egress  
 
between the two facilities, USP-Atwater and FPC-Atwater.  FoU e[amSle, Whe CamS¶V  
 
correctional staff check in for work at USP-AWZaWeU; Whe CamS adminiVWUaWoU¶V office iV aW  
 
USP-Atwater; officers from USP-Atwater frequently assist with counts at the Camp; and  
 
the Camp counselor visits the SHU at USP-Atwater daily.  And many inmates from Camp  
 
work at USP-Atwater.  See Exhibit B, Declaration of Azam Doost.  Mr. Doost therefore  
 
comes into contact with inmates and staff who are in constant movement between the Camp  
 
and USP-Atwater multiple times a day on a daily basis.   
 

The FPC-Atwater dormitory iV 92¶ [ 92¶ room, in which approximately 99 inmates  
 
(as of July 10, 2020) sleep in 72 double-decker bunks that are separated approximately 4  
 
feet horizontally and 3 feet vertically.  Id. 

 
Mr. Doost reports that the 99 men in the dorm share one community bathroom,  

 
with seven stalls, four urinals, five working toilets, ten sinks, twelve showers, and one ice  
 
machine.  The men also share six phones, each separated by less than three feet, three  
 
³TUXlincV´ comSXWeUV, and one laZ libUaU\ comSXWeU, each ZiWhin 2 Wo 3 feet of one another.  
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Soap is provided for the common bathroom area but runs out regularly, often for days at a  
 
time. Inmates are allowed to purchase soap at the commissary; however access to  
 
commissary is limited and inmate commissary budgets were recently reduced, forcing  
 
inmates to choose between food and other essential items and soap. Inmates are not  
 
provided hand sanitizer. Id. 

 
Although there was no formal cleaning schedule prior to the pandemic, the facility  

 
floors and bathrooms are now cleaned once a day by inmates. Up until recently, this  
 
included weekdays only; however the inmates have recently started cleaning once on the  
 
weekend as well. Id.  Nonetheless, multiple items and surfaces touched throughout the day  
 
by inmates are never cleaned, such as the computers and phones.  Though the pandemic has  
 
raged through the world, the state of California, and BOP prisons, there has been no change  
 
in the cleaning schedule, products, or protocol at the Camp. 

 
 Furthermore,  FPC-Atwater is identical to facilities which have been declared a  
 
³ha]aUdoXV SUiVon enYiUonmenW´ foU Whe meUe facW WhaW Whe\ make Vociall\ diVWancing  
 
impossible.  As the court observed in United States v. Salvagno, No. 5:02-CR-51 (LEK),  
 
2020 WL 3410601, (N.D.N.Y. Apr. 23, 2020), reconsideration denied (June 22, 2020),  
 
comparing the dormitory environment at FCI-Danbury to that of FCI- Otisville, in United  
 
States v. Zukerman, No. 16-CR-194, 2020 WL 1659880, (S.D.N.Y. Apr. 3, 2020), 
 

Like Defendant, Zukerman both [were] incarcerated in a relatively high-risk 
facility, FCI Otisville. [ciWaWion omiWWed.]...[L]ike FCI DanbXU\, OWiVYille¶V internal 
architecture inhibits social distancing. [citation omitted.] The court 
in Zukerman emphasized that an extraordinary risk of severe illness and death from 
COVID-19 can, XndeU ceUWain ciUcXmVWanceV, SUoYide an ³e[WUaoUdinaU\ and 
comSelling UeaVon´ foU UeleaVe aV defined in U.S.S.G. � 1B1.13. n.1(A)(ii)(I), even 
when a significant term of imprisonment remains or the underlying offense is 
egregious.  2020 WL 1659880, at *4, 6. An emphasis on the latter facts, under 
circumstances in which individual COVID-19 risk factors are compounded by an 
extraordinarily hazardous prison environment, ³miVVeV Whe SoinW and XndeUVWaWeV Whe 
gravity of the COVID-19 Sandemic.´ Id. at *4 (emphasis added.) 

 
 See also, Martinez-Brooks v. Easter, No. 3:20-CV-00569 (MPS), 2020 WL  
 
2405350, (D. Conn. May 12, 2020), also involving the FCI-Danbury dormitory, in which  
 
the court noted that,   
 

The cornerstone of the public health response to COVID-19 is to practice ³social 
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distancing.´... In Whe meanWime, Whe YaVW majoUiW\ of Whe 140 inmaWeV aW Whe VaWelliWe 
prison live and sleep in a perpetual large gathering²a single dormitory hall with 
bunk beds separated by four feet or less, with shared common spaces such as 
bathrooms and showers. [citation omitted.] .... Most of the inmates at the camp and 
Whe men¶V SUiVon liYe in doUmV WhaW hoXVe UoXghly 50 people each. [citation 
omitted.]. Put differently, at a time when public health officials are counseling strict 
adherence to social distancing practice, most inmates at FCI Danbury live in close 
contact with between 50 and 140 other inmates, in a facility with a serious, active 
COVID-19 outbreak. ....Put somewhat differently, even with the measures that the 
Warden has put in place, due to the impossibility of adequate social distancing, 
confinement at FCI Danbury²due to the very structure of the facility²continues to 
SoVe a gUaYe UiVk Wo YXlneUable inmaWeV¶ healWh. Id., at *21, 23 (emphasis added.) 

 
 Moreover, the risk of COVID-19 transmission in a dormitory setting is exponentially  
 
heighWed dXe Wo Whe BOP¶V Solic\ of Slacing inmaWeV in 23-hoXU a da\ ³lockdoZnV´ aV a  
 
crude COVID-19 mitigation strategy. While a lockdown may reduce population density in  
 
low, medium and maximum security facilities with one and two-man cells, a dormitory  
 
³lockdoZn´ onl\ increases population density, in the case of FPC-Atwater, by confining all  
 
99 men in Whe 92¶ [ 92¶ Uoom ZheUe Whe\ VleeS, eaW, and SaVV Wime, WhXV den\ing Whem  
 
access to the, albeit equally small areas where they may otherwise dine or recreate, and  
 
eliminating the time they might otherwise spend outdoors.23 

 
At a time when public health officials are counseling strict adherence to social  

 
distancing practice and sanitization, Whe inmaWeV aW MU. DooVW¶V CamS aUe crowded in  
 
a filthy barrack-style dorm and too close to survive the pandemic. 
 
/ / / 
 
/ / / 

 
23 See also, United States v. Asher, No. 1:09-CR-414-MHC-AJB, 2020 WL 3424951(N.D. Ga. June 15, 2020) 
[³AVheU'V VSecific ViWXaWion SUeVenWV e[WUaoUdinaU\ and comSelling UeaVonV Wo do Vo. AVheU conWendV WhaW Whe physical 
layout of the low security satellite camp where he is housed makes it impossible to socially distance. (citation omitted.) 
Asher cohabits a dormitory-style room rather than an individual or two-person cell. Id. Sixty inmates in the unit share 
four sinks, showers, and toilets. Id....In short, Asher...is unable to take the most basic precautions to protect himself 
and his fellow inmates from getting and transmitting the virus. This Court's finding that Asher has demonstrated 
extraordinary and compelling circumstances in light of the COVID-19 pandemic is in accord the holdings of numerous 
other federal district courts within this district, the Eleventh Circuit, and beyond. Id., at *4 (emphasis added.)];  See 
also, Wilson v. Williams, No. 4:20-CV-00794, ±±± F.Supp.3d ±±±±, ±±±±, 2020 WL 1940882, at *1 (N.D. Ohio Apr. 
22, 2020), enforcement granted,  No. 4:20-CV-00794, 2020 WL 2542131 (N.D. Ohio May 19, 2020), and vacated, No. 
20-3447, ±±± F.3d ±±±±, 2020 WL 3056217 (6th Cir. June 9, 2020) [FCI ElkWon'V ³µdorm-st\le¶ design guarantees that 
inmates remain in close proximity to one another,´ Zhich makeV iW neaUl\ impossible for inmates to socially distance.; 
see also United States v. Bass, No. 1:10-CR-166 (LEK), ±±± F.Supp.3d ±±±±, ±±±±, 2020 WL 2831851, at *1 
(N.D.N.Y. May 27, 2020) (³FCI ElkWon haV endXUed an oXWbUeak of COVID-19 that has been exacerbated by features 
of the prison's internal architecture that inhibit social distancing.´)]. 
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(c) FPC-Atwater Presents an Increased Risk of Exposure Due to BOP¶V Failure 

to Conduct Universal Testing  
 

 With the exception of facilities with extreme COVID-19 outbreaks and fatalities, the  
 
BOP has refused to conduct mass testing at any of its facilities, simultaneously crediting the  
 
absence of confirmed cases to the success of its Pandemic Response Plan, a  
 
characterization dismissed by multiple courts for its absurdity, and widely viewed as  
 
disingenuous. 
 

In aggressively opposing every compassionate release case filed by inmates with 
 
COVID-19 vulnerability, the government has consistently argued that the absence of  
 
confirmed COVID-19 positive cases at facilities where the BOP has failed to conduct mass  
 
testing is synonymous with a COVID-19-free prison environment. ThiV coXldn¶W be farther  
 
from the truth.  As the court observed in United States v. Amarrah, No. 17-20464, 2020  
 
WL 2220008, (E.D. Mich. May 7, 2020), 

 
Zero confirmed COVID-19 cases is not the same thing as zero COVID-19 cases. The 
Bureau of Prisons recently discovered this when it found that 70 percent of the inmates it 
tested were positive for the disease. . . . The Southeast Regional Vice President of the 
CoXncil of PUiVon LocalV UefeUUed Wo ³Whe inVide of a[ SUiVon] inVWiWXWion´ aV a ³liWWle SeWUi 
dish...a life and deaWh ViWXaWion [WhaW SUiVon officialV When Wake] home Wo oXU familieV.´ ThiV 
disease spreads asymptomatically, which means the Court and the prison system can take 
no comfort in a lack of confirmed cases, and all parties should be deeply concerned by the 
lack of universal testing of inmates and staff. 
 
Id., at *6.24 

 
24 See also, United States v. Readus, No. 16-20827-1, 2020 WL 2572280, at *3 (E.D. Mich. May 21, 2020) [³No 
inmates have tested positive for COVID-19 at FCI McKean. This fact is meaningless, however, for there is no evidence 
on the record that any inmates have been tested... without testing FCI McKean cannot identify and isolate early 
oXWbUeakV.´]; United States v. Doshi, No. 13-CR-20349, 2020 WL 2556794, aW *3 (E.D. Mich. Ma\ 20, 2020) [³The 
Government has responded that the facility where Doshi is held, FCI Morgantown, has zero confirmed cases of 
COVID-19. This fact is meaningless, however, for theUe iV no eYidence of hoZ man\ inmaWeV haYe been WeVWed.´]; 
United States v. Feucht, No. 11-CR-60025, 2020 WL 2781600, aW *3 (S.D. Fla. Ma\ 28, 2020) [³FiUVW of all, WheUe haYe 
been no confirmed cases of COVID-19 at FCI-Jesup. As Judge Levy in the Eastern District of Michigan recently noted, 
µ[]]eUo confiUmed COVID-19 cases is not the same thing as zero COVID-19 caVeV.´ (ciWaWion omiWWed); United States v. 
Conner, No. CR07-4095-LTS, 2020 WL 3053368, aW *8 (N.D. IoZa JXne 8, 2020) [´HoZeYeU, ZiWhoXW knoZing 
whether the BOP is actively testing inmates and staff members for COVID-19 at Rochester FMC, no active confirmed 
cases does not mean that COVID-19 is not present at the facility. Nor does it mean there will not be a future outbreak 
at the facility. As the Government acknowledges, despite extensive measures to prevent transmission, more federal 
inmates will inevitably contract COVID-19 going foUZaUd.´]; United States v. Agomuoh, No. 16-20196, 2020 WL 
2526113, aW *9 (E.D. Mich. Ma\ 18, 2020) [³AV Wo FCI MoUganWoZn¶V lack of confiUmed COVID-19 cases, the Court 
accords no weight to this statistic without evidence that FCI Morgantown has implemented a universal testing regimen. 
(citaWion omiWWed). To Whe conWUaU\, Whe lack of an\ confiUmed WeVWing aW FCI MoUganWoZn µaggUaYaWeV [Whe CoXUW¶V] 
conceUnV aboXW DefendanW¶V likelihood Wo conWUacW COVID-19 Zhile in fedeUal cXVWod\.¶ Id. As West Virginia 
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The BOP has yet to conduct mass testing at USP and FPC Atwater.  Clearly, not only does  
 
no testing not mean no problem, it presents a heightened risk to vulnerable inmates like Mr.  
 
Doost who are not being protected against the virus and asymptomatic carriers. 
 
 

3. COVID-19 Cases and Risks at FPC and USP Atwater 
 

The coronavirus has indeed arrived at the USP-Atwater prison.  And it is can be  
 
expected to spread rapidly.  At USP-Atwater where Mr. Doost is housed in a camp  
 
dormitory, the BOP has confirmed seven (7) positive cases of the virus as of July 18,  
 
2020.25  As noted above, while on June 24, 2020, the BOP reported one (1) positive case of  
 
a staff member, by July 8, 2020 the number of cases had risen to three (3) staff members at  
 
USP-Atwater who tested positive for COVID-19. And while the total number of cases  
 
remained at three (3) on July 12, 2020, it doubled overnight to six (6) cases as reported by  
 
the BOP on July 13, 2020.26  Inevitably, by July 18, 2020, the BOP reported one (1) inmate  
 
positive case of COVID-19 at USP-Atwater.27 This number will expectedly continue to  
 
grow rapidly over the next few weeks as these staff members and inmate were likely  
 
carriers of the virus before a positive test and have come into contact with other staff and  
 
inmates.  Regardless of the number of COVID-19 caVeV aW an\ giYen Wime, ³infecWion can  
 
VSUead ZiWh a deadl\ VSeed.´ See United States v. Etzel, No. 17-cr-00001-AA, 2020 WL  
 
2096423 (D. Or., May 1, 2020).  As we have witnessed surges of cases in prisons and larger  
 
communities over the past few months, positive cases begin with one or more individuals  
 
and swiftly spread among an entire population.  A devastating example is the recent  
 
outbreak at San Quentin Prison, which had no reported cases through May but, by early  
 
July, a third of its population was infected and three individuals died.28  As such it would be  

 
lawmakers recently urged in a petition to the Bureau of Prisons, increased testing is necessary to contain the otherwise 
UaSid and ofWen aV\mSWomaWic VSUead of WhiV diVeaVe.´ (ciWaWion omiWWed).] 
 
25 https://www.bop.gov/coronavirus/ 
26 Id. 
27 Id. 
28See Covid-19 OXWbUeak DeYaVWaWeV CalifoUnia¶V San QXenWin PUiVon -
https://www.npr.org/2020/07/04/887239267/covid-19-outbreak-devastates-californias-san-quentin-prison.   
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reasonable to assume that both the BOP and the virus will follow the same pattern of every  
 
prison outbreak to date.  As illustrated below, reflecting the COVID-19 data posted by the  
 
BOP, once the virus is introduced by staff, given the absence of decarceration, social  
 
distancing, testing, tracing, or isolation, it will inevitably be transmitted, among inmates  
 
who, if past testing is indicative of future results, will be approximately 70% of  
 
asymptomatic COVID-positive cases, at least initially. 
 

 

Undoubtedly, whereas, once upon a time a given BOP facility may show no or low  
 
reported cases of COVID-19, it suddenly experiences a spike in cases after one or more 
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staff and/or inmates are infected. ³FedeUal coUUecWional inVWiWXWionV Zhich had reported  
 
COVID-19 cases only weeks ago, and despite the steps the BOP has taken to contain the  
 
disease within its facilities, are now reporting numerous virus-UelaWed deaWhV.´ See United  
 
States v. Burrill, No. 17-cr-00491-RS-1, 2020 WL 1846788 (N.D. Cal. April 10, 2020).    
 
AV one jXdge ZUoWe, Whe diVeaVe ³iV VSUeading WhUoXgh oXU naWion¶V SUiVonV like ZildfiUe.´  
 
See United States v. Jackson, No. 14-cr-00576, 2020 WL 1955402 (S.D. Tex. Apr. 23,  
 
2020).  With seven (7) confirmed cases, USP-Atwater is well on its way to a larger- scale  
 
spread of the virus and growing number of reported cases in the next days and weeks. 
 

Social distancing, sanitization, hand washing, 29 and use of face masks30 are  
 
among the CDC-recommended guidance to protect against the spread of the coronavirus.   
 
Social distancing is indisputably impossible.  Due to alcohol content, hand sanitizers are  
 
contraband in a prison facility. And while soap is the only cleaning agent available to  
 
inmates, the Camp is often out of supply or short of supply for days. See Exhibit B. 

 
AccoUding Wo Whe BOP¶V ³CoUUecWing M\WhV and MiVinfoUmaWion AboXW BOP and  

 
COVID-19,´ cloWh face maVkV haYe been iVVXed Wo VWaff and inmaWeV, and ³VWaff aUe noW  
 
required but can opt Wo ZeaU maVkV Zhile Zalking on Whe comSoXnd«´31   Although  
 
inmates and staff are instructed to wear masks at all times, the guidance is most definitely  
 
not enforced at FPC-Atwater where inmates and staff are frequently seen without masks or  
 
face coverings, and inmates in the dormitory do not wear masks when sleeping despite their  
 
close proximity to one another.  Id. 
 

FXUWheUmoUe, Whe BOP¶V ³CoUUecWing M\WhV and MiVinfoUmaWion AboXW BOP and  
 
COVID-19´32 is a disinformation campaign.  The BOP represents that it has issued cloth  
 
masks to inmates and directed them to wear masks where social distancing is not possible.   
 

 
29See CDC Hand Hygiene Recommendations (updated May 17, 2020) -  https://www.cdc.gov/coronavirus/2019-
ncov/hcp/hand-hygiene.html 
30 See CDC Considerations for Wearing Cloth Face Coverings (updated June 28, 2020) 
https://www.cdc.gov/coronavirus/2019-ncov/prevent-getting-sick/cloth-face-cover-guidance.html 
31 See Correcting Myths and Misinformation about the BOP and COVID-19 
https://www.bop.gov/coronavirus/docs/correcting_myths_and_misinformation_bop_covid19.pdf 
32Id. 
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First, social distancing in a prison facility - especially the 100 person barrack-style dorm  
 
where Mr. Doost is housed ± is never possible. It is always impossible.  Second, the Camp  
 
staff and inmates at FPC-Atwater are not adhering to this rule and it is not being enforced  
 
as it should be. Exhibit B. Third, a mask or facial covering is not ever a substitute for  
 
social distancing. Rather, it is complementary to the paramount CDC guidance of social  
 
distancing.33 And lastly, masks are not a panacea for the deadly coronavirus.  If they were,  
 
the nation would resume frequenting congregate events and venues albeit with masks and  
 
face coverings. 
 

The BOP alVo UeSUeVenWV WhaW ³HealWh SeUYiceV WhUoXghoXW Whe BOP aUe condXcWing  
 
rounds and checking inmate temperatures at least once day.´34. This is also not true as for  
 
the inmates at the FPC-Atwater.  Neither he, nor other inmates at in his dorm are having  
 
their temperatures monitored daily. Exhibit B. 
 

Most significantly, in order to detect coronavirus infection among any population,  
 
there has to be mass testing of not only symptomatic individuals but also asymptomatic  
 
individuals who are virus carriers. See Declaration of Mostafa Tabassomi, M.D., Exhibit  
 
C.  According to the World Health Organization, 80% of COVID-19 cases involve  
 
asymptomatic to mild carriers of the virus.35  Because asymptomatic individuals may  
 
unknowingly carry the virus, without universal testing the risk of infection cannot be ruled  
 
out.  It takes one single case of asymptomatic (or symptomatic) infection to rapidly infect  
 
dozens and hundreds of inmates and/or staff in a prison facility where social distancing is  
 
not possible.36  In the densely populated dormitory of 99 inmates where social distancing  
 
is impossible, where sanitization materials² and even soap²are  unavailable, where the  
 

 
33 Id, Note 13, See also No, Face Masks Do Not Replace Social Distancing. Here¶s Wh\  
https://www.huffpost.com/entry/face-masks-do-not-replace-social-distancing-
why_l_5e970b37c5b65eae709d3fc7 
34 https://www.bop.gov/coronavirus/docs/correcting_myths_and_misinformation_bop_covid19.pdf 
35 https://www.who.int/docs/default-source/coronaviruse/situation-reports/20200306-sitrep-46-c ovid-
19.pdf?sfvrsn=96b04adf_4#:~:text=For%20COVID%2D19%2C,infections%2C%20requiring%20ventilation. 

36 See Interim Guidance on Management of Coronavirus Disease 2019 (COVID-19) in 
Correctional and Detention Facilities 

 https://www.cdc.gov/coronavirus/2019-ncov/community/correction-detention/guidance-correctional-detention.html 
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temperature of inmates is not being monitored daily as mandated, where use of face masks  
 
is not enforced, where staff and inmates are going in and out of the facility without testing  
 
or consistent screening, and where, despite at least seven (7) positive COVID-19 cases  
 
among staff and inmates at USP-Atwater, the BOP is not following CDC guidance, or even  
 
its own protocol, the risk of exposure to the coronavirus to vulnerable inmates like Mr.  
 
Doost is extraordinarily high.  At least in facilities where mass testing has been conducted  
 
and cases of infection have been identified responsive steps may be taken to protect  
 
vulnerable inmates and those not infected.    
 
 In United States v. Tigran Sakisyan, No. 15-cr-00234-CRB, 2020 
 
WL2542032 (N.D.C.A., May 19, 2020) at a time when USP-Atwater had no reported  
 
positive COVID-19 cases but had 7 reported symptomatic staff and at least 1 symptomatic  
 
inmate, the government provided the court with information regarding testing protocol at  
 
USP-Atwater.  See Declaration of Claudia Quiroz, Exhibit D.  Ms. Quiroz confirms that  
 
the Health Services staff at USP-Atwater are following the directives of Merced County  
 
Health Officials that inmates and staff should not be tested unless they show symptoms of  
 
COVID-19. Id. The BOP and Merced County Health Officials are clearly operating under  
 
dangerous guidelines as they have evidently directed the USP-Atwater Health Services not  
 
to test seven (7) symptomatic staff and one (1) symptomatic inmate, instead recommending  
 
mere isolation of the inmate for an unspecified period of time. Id. 
 

Furthermore, the BOP¶V oZn gXidance foU WeVWing iV Wo WeVW onl\ symptomatic  
 
inmates.37 The BOP¶V Ma\ 7, 2020 ³BXUeaX of PUiVonV To E[Sand RaSid TeVWing  
 
CaSabiliWieV´ SUeVV UeleaVe iV YagXe and conWUadicWoU\ aW beVW.  While iW confiUmV WhaW onl\  
 
symptomatic inmates Zill be WeVWed, iW alVo VWaWeV ³InmaWeV Zho haYe a Negative test result  
 
and aUe aV\mSWomaWic Zill be Slaced in TXaUanWine foU a foXUWeen (14) da\ SeUiod.´38 This  
 
both begs the obvious question and highlights the need for universal testing: if  
 

 
37 See Bureau of Prisons to Expand Rapid Testing Capabilities (May 7, 2020) 
https://www.bop.gov/resources/news/pdfs/20200507_press_release_expanding_rapid_testing.pdf 
 
38 Id. 
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asymptomatic inmates are not being tested² which they are not²how would they produce  
 
a ³negaWiYe WeVW UeVXlW?´  WiWhoXW WeVWing WheUe aUe no WeVW UeVXlWV.  The goYeUnmenW¶V  
 
declaration in Sarkisyan also confirmed that despite the May 7, 2020 BOP announcement  
 
that symptomatic inmates are tested, USP-Atwater failed to test an inmate who presented  
 
with symptoms, instead isolating him with no testing. Exhibit D.  MoUeoYeU, if iW¶V WUXe WhaW  
 
³HealWh Services has directed clinical staff to administer a COVID-19 test if an inmate  
 
e[hibiWV V\mSWomV of Whe YiUXV,´ When Zh\ -again- was a symptomatic inmate placed in  
 
iVolaWion ZiWhoXW WeVWing? WhaWeYeU Whe BOP¶V UeVSonVe ma\ be, iW doeVn¶W change Whe facW  
 
that no universal testing is being conducted USP-Atwater despite the presence of multiple  
 
growing number of cases during the pandemic.  And one thing is unequivocally clear: USP- 
 
AWZaWeU iV noW eYen folloZing BOP¶V oZn guidance of testing only symptomatic  
 
individuals. 
 

Failing to conduct universal testing of individuals in a congregate environment when  
 
80% of the cases of COVID-19 globally have been found in asymptomatic to mildly  
 
symptomatic individuals places Mr. Doost in a dangerous environment where he cannot  
 
protect himself from the risk of COVID-19 morbidity and mortality if infected.  For an  
 
inmate with multiple illnesses like Mr. Doost, continued incarceration poses substantial and  
 
unacceptable risk.  It is a ticking time bomb.  
 
 IW iV alVo aVWoniVhing WhaW Whe BOP¶V VXUYeillance of COVID-19 at USP-Atwater  
 
includes not a single BOP-ordered test of the then-seven staff who had presented with  
 
symptoms and who were sent home as described by AUSA Quiroz. Exhibit D, Instead, it  
 
was left up to the symptomatic staff to decide whether to be tested or not. Id.  It is evident  
 
from Whe goYeUnmenW¶V aWWeVWaWion that the BOP played no role and received no official  
 
reporting on the outcome of those tests since they were neither ordered by the nor part of  
 
any official BOP activity.   

Clearly, the entire approach taken by the BOP at USP-Atwater utterly fails to  

consider the now well-established fact that an extremely high percentage of COVID-19  
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cases are spread by asymptomatic individuals. See Asymptomatic Transmission: Achilles  

Heel of Current Covid Strategies - New England Journal of Medicine.39   Thus even if  

followed, procedures such as taking staff temperatures upon entering the facility does  

nothing to identify asymptomatic carriers.  Even if this measure was sufficient response, the  

prison population is comprised of not only staff, but inmates.  The inmates leaving and  

entering the Camp are not being consistently screened.  Exhibit B. 

 The USP-AWZaWeU HealWh SeUYiceV¶ is also not conducting ³Zeekl\ cell checkV.´ The  

medical staff at the Camp routinely disregards inmate-initiated emails and requests for  

medical attention. Exhibit B and F.  They are most certainly not conducting staff-initiated  

checks on inmates regarding medical concerns or new symptoms ± neither weekly nor with  

any frequency. Exhibit B. 

 Although test results may be a snapshot in time and universal testing poses  

challenges of cost and availability of tests, it remains the only manner by which the BOP  

can identify cases of infection and take the necessary steps to ensure the safety of the  

crowded prison population.  It is in fact because of the challenges mass testing poses that  

the World Health Organization, CDC, and state and local public health officials have  

implemented social distancing mandates.  Since social distancing is impossible in a  

congregate facility such as a prison, mass testing of all inmates and staff must be  

undertaken to identify positive cases-including asymptomatic ones- and protect vulnerable  

inmates like Mr. Doost. 

 Moreover, it is now widely understood that the BOP¶V UeSoUWing of confirmed inmate  

cases is more likely a result of its lack of WeVWing Whan a lack of Whe YiUXV¶ SUeVence in Whe  

 

39 See Asymptomatic Transmission, the Achilles’ Heel of Current Strategies to Control Covid-19 
 https://www.nejm.org/doi/full/10.1056/NEJMe2009758 
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prison.40  In the case of United States v. Tigran Sarkisyan, U.S. District Court Judge  

Stephen Breyer correctly noted that a lack of reported cases of COVID-19 among  
 
USP-Atwater inmates is a ³meaningless statistic´ without testing. No. 15-cr-00234- 
 
CRB, 2020 WL 2542032  (N.D.C.A., May 19, 2020).  While Whe CoXUW¶V oUdeU ZaV  
 
based on the goYeUnmenW¶V UeSUeVenWaWion WhaW aW Whe Wime no WeVWing had been  
 
conducted of inmates or staff at USP-Atwater, the lack of mass testing that includes  
 
asymptomatic inmates who may be carriers is the equivalent of -and just as meaningless- as  
 
no testing at all. 

 
Under the CARES Act, the BOP was awarded $100 million in funding for urgent  

 
needV, inclXding ³SeUVonal SUoWecWiYe eTXiSmenW, testing materials, home detention,  
 
elecWUonic moniWoUing, and oWheU alWeUnaWiYeV Wo incaUceUaWion Wo imSUoYe SUiVon condiWionV´  
 
ZiWh VSecific UefeUence Wo Whe ³high-risk and high-need populations, the distribution of  
 
infectious disease personal protective equipment and COVID±19 test kits to the Bureau for  
 
use by inmates and personnel of the Bureau.´41  Nonetheless, except when compelled by  
 
court order, or an explosive COVID-19 outbreak, the BOP has proven unable or unwilling  
 
to conduct mass testing at any of its facilities.    

 
As the deadly coronavirus spreads rampantly through federal prisons from coast to  

 
coast, the BOP has failed to provide adequate testing, to wit, universal testing.  Instead it  
 
tests prison populations after a devastating spread of the virus that causes hundreds or more  

 

40 See United States v. Knox, No. 16-cr-116, 2020 WL 3207799 (N.D. Alabama, JXne 15, 2020) (noWing WhaW ³[W]he 
CoXUW doeV noW haYe daWa aboXW Whe e[WenW of COVID WeVWing aW AliceYille FCT´); See also United States v. Santiago, 
No. 10-cr-555, 2020 WL 3121146 (S.D.N.Y., JXne 12, 2020 (³TheUe iV good UeaVon Wo belieYe WhaW Whe nXmbeUV 
UeSoUW[ed] b\ Whe BOP XndeUVWaWe Whe acWXal nXmbeUV of WeVWed SoViWiYe caVeV´); United States v. Pabon, No.  17-cr-165, 
2020  WL 2112265 (E.D.P.A., Ma\ 4, 2020) (³[a]lWhoXgh Whe goYeUnmenW UeSUeVenWV WhaW LeZiVbXUg CamS haV no 
cases of COVID-19, Whe goYeUnmenW neYeU Va\V ZheWheU an\one haV been WeVWed´ and WhaW ³[Z]iWhoXW maVV WeVWing-any 
any detailed information about the current conditions at the Lewisburg Camp- the Court may be getting a false 
SicWXUe´); United States v. Haney, No. 19-cr-541, 2020 WL 1821988 (S.D.N.Y., Apr. 13, 2020)(noting that BOP 
VWaWiVWicV ³mXVW be WUeaWed ZiWh gUeaW caXWion, aV Whe BOP haV Vo faU onl\ WeVWed foU COVID-19 those prisoners who 
Veem Wo be VXfficienWl\ XnhealWh\  aV Wo be in need of SoVVibl\ hoVSiWali]aWion´); United States v. Esparza, 07-cr-294, 
2020 WL 1696084 (D. of Idaho, ASU. 7, 2020) (noWing WhaW ³WeVWing inVide SUiVonV haV been VcanW e[ceSW foU SeoSle who 
self-report symptoms ± which means that statistics about the number of infections already in BOP facilities is largely 
meaningleVV´). 

41 Coronavirus Aid, Relief, and Economic Security (CARES) Act, Pub. L. No. 116-136, § 12003(b)(2) (2020). 

Case 1:17-cr-00109-APM   Document 184   Filed 07/19/20   Page 25 of 47



 

 

26 
 

 
inmates and staff to fall ill and in some cases die.42  The BOP fails to test symptomatic staff  
 
and inmates pursuant to its own protocol.  It has failed to provide proper screening, again,  
 
pursuant to its own guidance.  It has also failed to provide basic supplies such as soap and  
 
hand sanitizer.  And it has failed to enforce the guidance of masks and face coverings.   
 
Time is running out for Mr. Doost whose underlying conditions place him at a higher risk  
 
of severe illness and death due to COVID-19. 

 
In fact, in April Mr. Doost requested a COVID-19 WeVW and Whe BOP¶V UeVSonVe  

 
ZaV WhaW iW ZoXld be adminiVWeUed ³if ZaUUanWed.´  No TXeVWionV ZeUe aVked aboXW Zh\ he r 
 
requested a test, whether he had symptoms, and what his symptoms were.  Exhibits B and  
 
F.  Clearly the rule for testing within the BOP is that testing is the exception to the general  
 
rule of not testing: the less we know, the less we need to do and the less cases we will  
 
report. 

 In sum, the BOP strategy of limiting testing to only symptomatic inmates is  

premised on a dangerous misconception that ³if Ze don¶W WeVW, When iW doeVn¶W e[iVW.´  And  

thus, the emphasis is on avoiding testing whenever possible.  Mr. Doost cannot afford to be  

in any environment where the risk of illness is real but unidentified. 

4. Mr. Doost¶V UndeUl\ing Medical CondiWionV Place Him at High Risk of Severe 
Illness, Morbidity and Mortality as a Result of COVID-19 and Are Individually 
and in CombinaWion ³E[WUaoUdinaU\ and ComSelling ReaVonV´ WaUUanWing 
Early Release 

 
Mr. Doost is a 42-year old man who suffers from moderate persistent asthma (largely  

 
unmanageable due to allergic rhinitis), obesity, a long history of smoking, and potentially  
 
abdominal cancer.  See Exhibits B and C. See also Exhibit E.  Mr. Doost is not expected  
 
to recover from these medical conditions and the BOP is most definitely and demonstrably  
 
not equipped to provide the essential warranted care and treatment to Mr. Doost. Exhibit  

 
42 See Terminal Island Prison Inmates Have Worst Coronavirus Outbreak in Federal System  
https://www.latimes.com/california/story/2020-04-29/coronavirus-terminal-island-prison-inmates-outbreak 
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B.  See also Exhibit F. 
 

Moderate (to severe) asthma, obesity, history of smoking, and compromised  
 
immunity (from cancer or other underlying conditions) are all medical conditions  
 
recognized by the CDC to lead to severe illness, morbidity and mortality due to COVID- 
 
19.43  And the COVID-19 virus does not discriminate by age.  Individuals of any age with  
 
certain underlying medical conditions are at a higher risk of severe illness, morbidity and  
 
mortality if they contract the virus.44  COVID-19 has caused severe illness not only within  
 
Whe eldeUl\ SoSXlaWion, bXW in childUen and adXlWV man\ of Zhom aUe in WheiU 30¶V and 40¶V.   
 
A recent notable example is the death of actor Nick Cordero on July 7, 2020.  He was 41  
 
years old and had no underlying health conditions.  Nonetheless, he battled the virus for 95  
 
days on a hospital ventilator, subsequently undergoing amputation of his leg and finally  
 
died due to COVID-19 complications.45  According to the CDC, hospitalization rates  
 
increase by age category.  At the age of 42 years Mr. Doost is 61% more likely to be  
 
hospitalized for COVID-19 complications than someone in the 30-39 year age category.  
 
Exhibit C.  IndiYidXalV of ³an\ age´ Zho VXffeU fUom enXmeUaWed XndeUl\ing condiWionV aUe  
 
considered at risk for severe illness, morbidity and mortality if infected with the 
 
coronavirus.46  Mr. Doost suffers from not one but four of the CDC-identified underlying  
 
health conditions, namely moderate persistent asthma, obesity, a history of smoking, and  
 
possible compromised immunity due to cancer.  See Exhibit C.  
 
 

(a) Moderate Asthma 
 

According to expert pulmonologist, Dr. Mostafa Tabassomi, Mr. Doost has  
 
moderate persistent asthma.  While his asthma is exacerbated by underlying allergies to  

 
43 https://www.cdc.gov/coronavirus/2019-ncov/need-extra-precautions/people-with-medical-
conditions.html?CDC_AA_refVal=https%3A%2F%2Fwww.cdc.gov%2Fcoronavirus%2F2019-ncov%2Fneed-extra-
precautions%2Fgroups-at-higher-risk.html 
44 Id. 
45See In Nick CoUdeUo¶V DeaWh, a RemindeU of COVID-19¶V UnknoZnV, NeZ YoUk TimeV (July 6, 2020) - 
https://www.nytimes.com/2020/07/06/health/coronavirus-nick-cordero-underlying-conditions.html 
46 See CDC People of Any Age with Underlying Medical Conditions -  https://www.cdc.gov/coronavirus/2019-
ncov/need-extra-precautions/groups-at-higher-risk.html#serious-heart-conditions 
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dust mites and mold and more challenging to control during allergic episodes,  no aspect of  
 
his asthma is in any way mild, occasional or seasonal.  See Exhibits B, C, E, and F. 
 

Mr. Doost was first diagnosed with asthma in 2007 in Afghanistan. Exhibit B. 
 
There are subsequent medical records in 2014 (in Afghanistan) and 2015 (Kaiser  
 
Permanente) that corroborate his asthma condition. Exhibit E.  As Mr. Doost has not  
 
had a designated primary care physician and consistent healthcare coverage in the U.S., his  
 
medical records are largely sporadic and disjunctive.  Exhibit B.  Nonetheless, they  
 
confirm his asthma condition as far back as 2014.  His past medical records, his sworn  
 
declaration regarding the types of inhalers he has used along with corroborating  
 
photographs and declarations, as well as his BOP medical records demonstrating  
 
uncontrolled asthma and the inadequacy of the BOP-prescribed inhalers confirm that he  
 
suffers from moderate persistent asthma.  See Exhibits B, C and E (BOP Medical  
 
Records).  See also Photographs of Asthma Inhalers, Exhibit G; Declaration of Zohra  
 
Razawi, Exhibit H; Declaration of Nangiyalai Khairy, Exhibit I. 
 

Although in its May 6, 2020 ruling denying compassionate release the Court noted  
 
WhaW MU. DooVW¶V UecoUdV UegaUding aVWhma onl\ go back aV faU aV 2015, the onset of asthma  
 
is not limited to children and individuals of younger age.  Adults experience an onset of  
 
aVWhma in laWeU \eaUV, eYen in WheiU 50¶V and 60¶V.  Exhibit C. Mr. Doost was diagnosed  
 
when he was approximately 29 years old. He has consistently used multiple inhalers  
 
including at least one daily combination (ICS + LABA) inhaler and one rescue inhaler.   
 
Exhibits B, C, G and H. 

 
Not only does Mr. Doost suffer from moderate asthma, but he has underlying  

 
allergic rhinitis which exacerbates his asthma during severe allergic responses.  In detailed  
 
laboratory tests performed at Kaiser Permanente in March 2017, it was confirmed that Mr.  
 
Doost is allergic to dust mites and mold. Exhibit E.  He was instructed to avoid dust and  
 
mold and to maintain a highly sanitized and dust-free environment.  Id.  And while allergic  
 
rhinitis is not a high-risk condition in the context of COVID-19, it does exacerbate Mr.  
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DooVW¶V aVWhma and make it difficult to manage, thus heightening his vulnerability should  
 
he contract the virus.  Housed in a dormitory lacking in sanitization, with a dust-caked  
 
HVAC system, no air circulation, and mold in and around the showers and faucets, Mr.  
 
DooVW¶V aVWhma haV been Xnmanaged. Exhibit B. MU. DooVW¶V aVWhma iV fXUWheU Xnmanaged  
 
due to the inadequate types of inhalers he has been prescribed only recently by BOP  
 
medical staff.  Exhibits B, C, and E. For the past thirteen years, Mr. Doost has used a  
 
combination daily inhaler as well as carrying a rescue inhaler for as-needed use. Exhibits  
 
B, G, and I.  Nonetheless, he has not been issued a similar combination daily inhaler while  
 
in custody. Instead, he was prescribed a Mometasone inhaler (steroid inhaler lacking the  
 
LABA component) to use daily in addition to the Albuterol rescue inhaler. Exhibits B, C,  
 
and E.  As such, while his asthma symptoms are heightened due to his allergies triggered  
 
by the abundant dust and mold at FPC-Atwater, he is not on the correct therapy to address  
 
his asthma.  His over-reliance on the Albuterol rescue inhaler is further evidence of this  
 
medical inadequacy and neglect while in the custody of the BOP.  Exhibit C.   
 

Notably, despite having requested an inhaler from health services during his initial  
 
exam in November 2019, he was told that he would be re-examined at a later time and  
 
provided an inhaler.  Exhibit B. MU. DooVW¶V aVWhma therefore remained uncontrolled and  
 
untreated, and by sometime in Dec. 2019, he was experiencing heightened symptoms.  Id.   
 
And months before COVID-19 spread through the nation and a national emergency was  
 
declared, in January and February 2020, Mr. Doost again requested that his asthma be  
 
examined and sought a prescription for inhalers. Id. See also Exhibit F.  Those requests  
 
were likewise ignored.  He was finally seen by BOP health services staff on April 29, 2020  
 
and later on May 13, 2020 when he was inadequately prescribed only a rescue inhaler, to  
 
wit Albuterol. Exhibits B and E. 
 

After multiple emails from Mr. Doost to Health Services stating that he is overusing  
 
the Albuterol inhaler (a rescue inhaler for as-needed use), he was examined on June 24,  
 
2020 at which time he was prescribed a Mometosone inhaler for daily use.  Exhibits B, C,  
 
and E.  From Jan. 4, 2020 to June 24, 2020 Mr. Doost has repeatedly requested medical  
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visits for asthma and inhalers.  Exhibit F.   

 
In iWV OSSoViWion Wo DefendanW¶V EmeUgenc\ MoWion foU ComSaVVionaWe ReleaVe, Whe  

 
government XndeUmineV MU. DooVW¶V aVWhma, largely relying on MU. DooVW¶V PSR ZheUein  
 
Probation Officer Crystal Lustig notes ³He [Doost] stated he suffers from seasonal asthma  
 
bXW doeV noW XVe an inhaleU.´ DkW. No. 177 ( citing to Dkt. No. 73 at pg. 18).  Whether due  
 
to a misunderstanding or otherwise, this notation is simply inaccurate.  Exhibit B.  Mr.  
 
Doost has never characterized his asthma as ³VeaVonal.´  He haV hoZeYeU routinely  
 
described it as harder to manage when he experiences allergic symptoms. Id.  As Dr.  
 
Tabassomi points out, WheUe iV noWhing VeaVonal aboXW MU. DooVW¶V aVWhma oU alleUgieV. See  
 
Exhibit C.  RaWheU, MU. DooVW¶V allergies are triggered by environmental factors (also not  
 
seasonal), and his asthma is moderate and persistent. Id.  While allergies don¶W define the  
 
type of asthma, they do exacerbate MU. DooVW¶V symptoms and make his asthma more  
 
challenging to manage.  Id.  DU. TabaVVomi¶s findings are based a thorough review of Mr.  
 
DooVW¶V medical and photographic records as well as his sworn declaration which confirm  
 
the type of inhalers Mr. Doost has used consistently for years.  DU. TabaVVomi¶V oSinion iV  
 
alVo baVed on Whe XnmanageabiliW\ of MU. DooVW¶V aVWhma Zhile incaUceUaWed, Wo ZiW, Whe  
 
inadequacy of a daily steroid inhaler (Mometosone) lacking the essential so-called ³LABA  
 
component´ present in in the combination inhalers he had used in the past. Id.   
 

Moreover, Dr. Tabassomi confirms that asthma is a condition that is long term  
 
eYen if \oX don¶W e[SeUience V\mSWomV all \eaU UoXnd. Id.  In other words, while symptoms  
 
may worsen in certain seasons, the condition of asthma is not seasonal. If there was any  
 
aVSecW of MU. DooVW¶V aVWhma WhaW ZaV UemoWel\ mild, VeaVonal oU occaVional in an\ Za\, he  
 
would not repeatedly persist on being evaluated for it towards obtaining inhalers since he  
 
was incarcerated in Nov. 2019.  Nor would he have to overuse his BOP-issued inhalers  
 
which are inadequate for moderate persistent asthma.  The goYeUnmenW¶V chaUacWeUi]aWion of  
 
MU. DooVW¶V aVWhma as ³VeaVonal´ iV WheUefoUe diVingenuous and erroneous.  
 

The CDC identifies moderate asthma as a condition that places individuals at high  
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risk for COVID-19 complications. As Dr. Tabassomi explains, ³[t]his is because asthma is  
 
a reactive airway disease that causes sensitivity in the lungs.  Any infection (including s  
 
COVID-19) can trigger asthma exacerbation (attack).  COVID-19 heightens this  
 
inflammatory process and places individuals with moderate to severe asthma at higher risk  
 
of inWXbaWion.´ Id. 

 
Courts around the nation have repeatedly found that asthma-²together with the  

 
COVID-19 virus in the prison setting²is a high-risk factor that warrants early release.47   
 
In United States v. Brown, No. 18-cr-00360-KOB, 2020, WL ----- (N.D. Ala., May 22,  
 
2020), the defendant was 24- years old and suffered from asthma and continued to use an  
 
inhaler until he entered BOP custody.  Likewise, since the onset of his asthma in 2007 and  
 
up until his incarceration when he had access to appropriate therapy.  Mr. Doost routinely  
 
obtained, carried and used multiple combination inhalers.  Exhibits B, E, G and H. 
 
 

(b) Obesity 
 

The CDC warns that individuals with a body mass index (BMI) of 30 or higher,  
 
Zhich iV clinicall\ claVVified aV ³obeVe´  have an increased risk of suffering severe illness  
 
from COVID-19.48  See also Exhibit C.   

 
BMI iV calcXlaWed b\ diYiding an indiYidXal¶V ZeighW diYided b\ WheiU heighW. Id.  At  

 
the time of his intake and physical exam at USP-Atwater in NoYembeU 2019, MU. DooVW¶V  
 
weight was recorded at 234 lbs., indicating a BMI of 33.6%.  See Exhibit E. By the time 
his  
 
weight was next recorded, in approximately April 29, 2020, his weight had inexplicably  
 
dropped to 192, reflecting a loss of approximately 42 pounds. Despite this significant  
 
weight loss, as of July 1, 2020, he weighed 218 pounds.  Exhibit B.  As such, his most  
 

 
47 See United States v. Cardenas, No. 11-cr-0414-APG, 2020, WL ------ (D. Nevada, Apr. 29, 2020) (without any 
VSecificaWion of Whe W\Se of aVWhma in defendanW¶V moYing SaSeUV oU VXSSoUWing e[hibiWV, Whe coXUW gUanWed eaUl\ Uelease 
finding ³CaUdenaV VXffeUV fUom aVWhma, Zhich Whe CenWeUV foU DiVeaVe ConWUol liVWV aV a higheU UiVk facWoU foU 
comSlicaWionV.´). 
 
48 See CDC People of Any Age with Underlying Medical Conditions - https://www.cdc.gov/coronavirus/2019-
ncov/need-extra-precautions/people-with-medical-conditions.html 
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recent BMI of 31.3% still places him above the threshold for clinical obesity. 
 
 AccoUding Wo DU. TabaVVomi, ³[O]beViW\ iV a Vole indeSendenW UiVk facWoU foU  
 
increased morbidity and mortality COVID-19 infecWion.´ See Exhibit C.  He confirms:  
 
³[P]aWienWV Zho aUe obeVe aUe aW gUeaWeU UiVk of VeYeUe illneVV, moUbidiW\ and moUWaliW\ if  
 
infected with the COVID-19 virus for several reasons. Mainly obese patients with COVID- 
 
19 require a higher level of care including higher oxygen support and possible intubation.  
 
While the connection between severe COVID-19 illness in obese patients remains under  
 
ongoing study and research, I know from my own patient case load that all of my COVID- 
 
19 SaWienWV Zho haYe been obeVe SUeVenWed ZiWh moUe VeYeUe illneVV.´ Id. 
 

People with obesity are indisputably more vulnerable to complications from viral  
 
infections such as COVID-19. ³ObeViW\ can incUeaVe inflammaWion and Zeaken a SeUVon¶V  
 
immune system, making iW moUe difficXlW Wo combaW infecWionV.´49 ³E[ceVViYe ZeighW, and  
 
the poor-quality diet that causes it, is strongly associated with insulin resistance, chronic  
 
inflammation and other abnormalities that may lower immunity to viral respiratory  
 
infecWion oU SUediVSoVe Wo comSlicaWionV.´50  ³In geneUal, SaWienWV ZiWh obeViW\ aUe a moUe  
 
challenging SoSXlaWion Wo manage in Whe inWenViYe caUe VeWWing´ and ³Zill haYe less  
 
physiologic reserve if they develop any severe illness, particularly a respiratory infection  
 
like COVID-19.´51 ³Extra weight can also put pressure on the lungs and make it more  
 
difficult to breathe, making complications from COVID-19 ²a respiratory virus²more  
 
likel\.´52 
 

While obesity is independently a COVID-19 risk factor, that risk is significantly 
 
heightened in combination with asthma. As Dr. Tabassomi explains, ³Patients with asthma  
 
and obesity are especially prone to severe illness, morbidity and mortality if infected with  

 
49 See Are People Who Are Obese at Higher Risk of Coronavirus? Here·s What E[perts Sa\., Miami 
Herald (Mar. 26, 2020) -https://www.miamiherald.com/news/coronavirus/article241523151.html 
50 See Americans Are Already Too Diseased to Go Back to Work Right Now, N.Y. Times (Mar. 30, 2020), -  
https://www.nytimes.com/2020/03/30/opinion/obesity-us-health-coronavirus.html  
51 See Obesity May Be Fueling Coronavirus Hospitalizations- An Expert Explains Why, Yahoo Lifestyle 
(Apr. 2, 2020) - https://www.yahoo.com/lifestyle/obesity-may-be-fueling-coronavirus-hospitalizations-
expert-explains-why-194605061.html  
52 Supra Note 49 
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the COVID-19 virus.´ See Exhibit C. This is because asthma is not only associated with  
 
³SUolonged dXUaWion of inWXbaWion foU coUonaYiUXV diVeaVe 2019,´ bXW Whe ³co-occurrence of  
 
asthma with obesity, another predictor of poor outcome in these patients, places obese  
 
patients with asthma at markedly higher risk for a worsened disease course´  
 
from COVID-19.  Id. 
 

Recognizing it as a risk factor in light of COVID-19, courts have granted 
 
compassionate release to inmates who suffer from obesity.  For example, in United States v.  
 
Quintero, No, 08-CR-6007L, 2020 WL 21757171 (W.D.N.Y., May 6, 2020), the Western  
 
District of New York granted early release to the defendant who suffered from  
 
comorbidities including obesity. And in United States v. Furlow, the defendant was granted  
 
compassionate release based on his obesity and diabetes, both individually and as combined  
 
risk factors. No. 2:06-cr-20020-01, 2020 WL 3967719 (W.D. La., July 13, 2020).  See also  
 
United States v. Collins, No. 17-cr-0649-PWG, 2020 WL 3960831 (D. Maryland, July 13,  
 
2020) (the court denied release but found that obesity alone, and in combination with other  
 
medical conditions supports a finding of extraordinary and compelling reasons for release).   
 

Several other circuits have also found obesity to be a contributing factor in analyzing  
 
an extraordinary and compelling reason warranting release during the COVID-19  
 
pandemic.53  
 
 

(c) History of Smoking 
 

For the past twenty four (24) years preceding his incarceration, Mr. Doost has been a  
 
heavy smoke.  See Exhibits B.  Smoking (past and current) is recognized as one of several  
 

 
53United States v. Zuckerman, supra (defendanW¶V age, h\SeUWenVion and obeViW\ VaWiVfied an e[WUaoUdinaU\ and 
compelling reason); See also United States v. Quintero, supra (defendanW¶V diabeWeV, obeViW\, and h\SeUWenVion VaWiVfied 
an extraordinary and compelling reason); United States v. Foreman, No. 3:19- cr-62, 2020 WL 2315908 (D.Conn., 
Ma\ 11, 2020) (defendanW¶V age, h\SeUWenVion, and obeViW\ VaWiVfied an e[WUaoUdinaU\ and comSelling UeaVon); United 
States v. Hernandez, No. 10-cr-1288-LTS, 2020 WL 3893513 (S.D.N.Y., July 10, 2020) (compassionate release was 
granted to a defendant who presented COPD and obesity, the court finding that his need for medical care weighs 
heavily in favor of release); and United States v. Ullings, No. 1:10-cr-00406, 2020 WL 2394096 (N.D.Ga., May 12, 
2020) (finding defendanW¶V h\SeUWenVion and obeViW\ VaWiVfied an e[WUaoUdinaU\ and comSelling UeaVon). 
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underlying conditions that may lead to severe COVID-19 illness and mortality.54  
 

AccoUding Wo Whe WoUld HealWh OUgani]aWion, ³Smoking any kind of tobacco reduces  
 
lung capacity and increases the risk of many respiratory infections and can increase the  
 
severity of respiratory diseases. COVID-19 is an infectious disease that primarily attacks  
 
the lungs. Smoking impairs lung function making it harder for the body to fight off  
 
coronaviruses and other respiratory diseases.  Available research suggests that smokers are  
 
at higher risk of developing severe COVID-19 outcomeV and deaWh.´55  
 

As Dr. Tabassomi explains, ³[I]ndiYidXalV ZiWh a hiVWoU\ of Vmoking aUe in a  
 
high-risk category for serious illness, morbidity and mortality if infected with the  
 
coronavirus. This is primarily because patients with a history of smoking present with  
 
COPD and some also have compromised immunity. 70-80% of COPD¶eUV haYe a hiVWoU\ of  
 
smoking. Numerous epidemiologic studies indicate that tobacco smoking is  
 
overwhelmingl\ Whe moVW imSoUWanW UiVk facWoU foU COPD´ which expectedly leads to  
 
severe illness, morbidity and mortality in the context of COVID-19.  Exhibit C. 
 
 

(d) Potentially Undiagnosed Chronic Obstructive Pulmonary Disease (COPD) 
 

³ChUonic obVWUXcWiYe SXlmonaU\ diVeaVe, oU COPD, UefeUV Wo a gUoXS of diVeaVeV WhaW  
 
cause airflow blockage and breathing-related problems. It includes emphysema and chronic  
 
bronchitis. COPD makes breathing difficult for the 16 million Americans who have this  
 
disease. Millions more people suffer from COPD, but have not been diagnosed and are not  
 
being treated. Although there is no cure for COPD, it can be treated.´56  
 

AccoUding Wo DU. TabaVVomi, ³MU. DooVW¶V UecoUdV UaiVe conceUn WhaW he ma\ VXffeU  
 
from undiagnosed COPD (chronic obstructive pulmonary disease).  This is based on his 24- 
 
year history of smoking at least 1 pack of cigarettes per day.  COPD is a lung condition that  
 

 
54See CDC Being a cigarette smoker may increase your risk of severe illness from COVID-19 
https://www.cdc.gov/coronavirus/2019-ncov/need-extra-precautions/people-with-medical-
conditions.html?CDC_AA_refVal=https%3A%2F%2Fwww.cdc.gov%2Fcoronavirus%2F2019-ncov%2Fneed-extra-
precautions%2Fgroups-at-higher-risk.html#smoking 
55See WHO Tobacco & Covid-19 -  https://www.who.int/news-room/q-a-detail/q-a-on-tobacco-and-covid-19 
56 https://www.cdc.gov/copd/index.html 
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is similar to asthma but is not reversible and is progressive.   Patients with COPD who  
 
contract COVID-19 present with more severe illness and often require ventilator support.   
 
They pose a higher risk of severe illness, morbidity and morWaliW\.´  Exhibit C. 
 

On June 30, 2020, Mr. Doost emailed the Health Services team to request a  
 
pulmonary function test due to the dangers of exposure to COVID-19. The BOP Health  
 
SeUYiceV¶ JXl\ 7, 2020 UeVSonVe ZaV WhaW Whe WeVW ³ZaV noW ZaUUanWed.´ Exhibits B and E. 
 

Individuals with COPD are a high risk of severe illness and mortality due to  
 
COVID-19 infection.57  While Mr. Doost has not been diagnosed with COPD, he is  
 
certainly a candidate who -in light of the deadly pandemic- should undergo testing to  
 
determine his diagnosis in this regard. Exhibit C.  Despite the dangerousness of this  
 
condition against the backdrop of the pandemic, the BOP has refused to test Mr. Doost for  
 
COPD. 
 

 
(e) Undiagnosed Abdominal Cancer and Compromised Immune System 

 
In early May, Mr. Doost identified a growth in his abdomen, on the left side of his  

 
umbilicus. Exhibits B and E.  On May 13, 2020 in a visit with BOP physician Dr. Giron,  
 
Mr. Doost reported the concern and reminded Dr. Giron that he has a family history of  
 
cancer and has lost 42 pounds in a period of six months. Id.  DU. GiUon¶V May 13  
 
assessment stated ³NeoSlaVm of XnVSecified behaYioU of bone, VofW WiVVXe, and Vkin´  
 
ZiWh a diagnoVWic code of ³D492.´ Exhibit E.  ³NeoSlaVm´ iV defined aV an ³abnoUmal  
 
mass of tissue that results when cells divide more than they should or do not die when they  
 
VhoXld.´58 IW iV alVo knoZn aV a ³WXmoU.´  Furthermore, ³[U]nexplained weight loss of 10  
 
pounds or more may be the first sign of cancer.  This happens often with cancers of the  
 
pancreas, stomach, eVoShagXV, oU lXng.´59 And, smoking is a common contributor to cancer  
 

 
57 https://www.cdc.gov/coronavirus/2019-ncov/need-extra-precautions/people-with-medical-
conditions.html?CDC_AA_refVal=https%3A%2F%2Fwww.cdc.gov%2Fcoronavirus%2F2019-ncov%2Fneed-extra-
precautions%2Fgroups-at-higher-risk.html#copd 
58 https://www.cancer.gov/publications/dictionaries/cancer-terms/def/neoplasm 
 
59 https://www.cancer.org/cancer/cancer-basics/signs-and-symptoms-of-cancer.html 
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in individuals with a history of smoking. Exhibit C. 
 

Mr. Doost has a long family history of cancer. His mother is a breast cancer  
 
survivor. His cousin, paternal aunt and maternal uncle have all had leukemia and his uncle  
 
died as a result of it.  His maternal aunt has had GI cancer. Also, his paternal grandfather  
 
has prostate cancer and his paternal aunt also has leukemia.  See Exhibits B and E. 
 

The combination of unexplained weight loss, familial history of cancer, history of  
 
smoking, and the presence of neoplasm is extraordinary and medically alarming.  It  
 
requires immediate and adequate medical attention.  Exhibit C. As detailed by Dr.  
 
TabaVVomi, ³[T]he BOP Sh\Vician noWed a ³neoSlaVm´ and UeTXeVWed an [-ray of Mr.  
 
DooVW¶V abdomen. The SUoSeU diagnoViV foU an abdominal WXmoU UeTXiUeV a CT- scan, not a  
 
conventional x-ray [emphasis added]. The CT-scan will show the anatomical location and  
 
denViW\ of Whe WXmoU«Once Whe WXmoU iV confiUmed in Whe CT-scan, a biopsy is required for  
 
further diagnosis. Therefore, an x-Ua\ of Whe abdomen iV inVXfficienW foU WhiV SXUSoVe.´ Id. 
  

Nonetheless, on May 15th, Dr. Giron ordered inadequate imaging, to wit,  ³GeneUal  
 
Radiolog\ of Whe Abdomen´ Wo be SeUfoUmed b\ JXne 27, 2020.  That date has long passed  
 
and despite numerous requests and inquiries by Mr. Doost, he is yet to be further imaged,  
 
examined, tested, or diagnosed.  Exhibits B, E, and F.   
 

Specifically, beginning May 15, 2020, both verbally and by email, Mr. Doost has  
 
repeatedly inquired about the status of getting a CT-scan of his abdomen and on each  
 
occasion he has been told that because it has to be performed at an outside hospital, it  
 
cannoW and Zill noW be done XnWil Whe ³lockdoZn iV oYeU.´  Exhibits B and F.  Mr. Doost  
 
has understood this to mean that he has to wait for a CT-scan until an unknown date in the  
 
future when the BOP resumes its normal operation and he can be transported to a local  
 
hospital. Exhibit B. 
 

Moreover, the BOP has denied even the inadequate diagnostic recommendation of  
 
its own medical staff. Specifically, despite the May 15 assessment of ³neoSlaVm´, deWailed  
 
deVcUiSWion of Whe ³SUeVence of a YagXe, flaW VXbcXWaneoXV maVV localized just left of the  
 
XmbilicXV«aW 3cm in gUeaWeVW dimenVion,´ and request (albeit inadequate) for ³geneUal  
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radiology´, the Bureau of Prisons Health Services denied its oZn ph\sician¶s findings and  
 
requests. Exhibit B and E.  On July 7, 2020, Mr. Doost received two devastating emails  
 
from Health Services, one denying any pending scan request and the second denying any  
 
notation of needed medical intervention or the neoplasm.  Exhibit F.  The BOP¶V jaUUing  
 
failure to provide immediate and adequate CT-scan imaging and testing of a neoplasm is  
 
significant and dangerous in and of itself. But its continued failure and refusal and  
 
contradictory replies neaUl\ WZo monWhV laWeU iV noW onl\ aVWoniVhing, iW highlighWV BOP¶V  
 
utter ineptitude and callous disregard of medical care that is critical and dire to an inmate.   
 
And given that Mr. Doost checks all the boxes for cancer, BOP¶V calloXV non-response is  
 
incredibly dangerous to his health and ability to care for his medical condition while in the  
 
custody of the BOP.  
 
 As Dr. Tabassomi confirms ³[A]n\ docWoU Zho Ueceives the type of complaint  
 
presented in the May 13, 2020 BOP medical record, should be prompted to immediately  
 
seek radiologic studies including at a minimum a CT-scan of the abdomen. Should a  
 
cancer diagnosis be confirmed through proper imaging and biopsy, Mr. Doost would most  
 
definitely present as an immune-compromised host if infected with COVID-19. It is a  
 
knoZn medical facW WhaW canceU ZeakenV a SaWienW¶V immXne V\VWem and incUeaVeV UiVk of  
 
severe illness, morbidity and mortality from infections including from the COVID-19  
 
YiUXV.´  Exhibit C.  Therefore, the BOP¶V unjustifiable failure and refusal to provide  
 
adeTXaWe medical UeVSonVe Wo MU. DooVW¶V tumor is yet more jarring in the context of the  
 
deadly Sandemic.  If SUoSeU imaging and WeVWing of MU. DooVW¶V abdominal neoSlaVm  
 
confirm a malignant (cancerous) tumor, he is considered immune-compromised and highly  
 
at risk if infected with COVID-19.60  Id.   
 

The ³e[WUaoUdinaU\ and comSelling´ reasons set forth in U.S.S.G. §1B1.13 are  
 
neither exhaustive nor exclusive.  This Court is therefore not limited to the  U.S.S.G.  

 
60 https://www.cdc.gov/coronavirus/2019-ncov/need-extra-precautions/people-with-medical-
conditions.html?CDC_AA_refVal=https%3A%2F%2Fwww.cdc.gov%2Fcoronavirus%2F2019-ncov%2Fneed-extra-
precautions%2Fgroups-at-higher-risk.html 
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§1B1.13 guidance foU ZhaW conVWiWXWeV an ³e[WUaoUdinaU\ and comSelling´ UeaVon foU a  
 
UedXcWion in a defendanW¶V VenWence pursuant to 18 U.S.C. §3582a(c)(1)(A). Instead, the  
 
Court has wide diVcUeWion Wo define ZhaW conVWiWXWeV an ³e[WUaoUdinaU\ and comSelling´  
 
reason.61  The undiagnosed naWXUe of MU. DooVW¶V WXmoU doeV noW change Whe facW WhaW iW  
 
presents an ³e[WUaoUdinaU\ and comSelling´ UeaVon ZaUUanWing a UedXcWion in hiV VenWence.   
 
In the unfortunate event that the tumor is malignant, Mr. Doost is at a minimum  
 
immunocompromised and at high risk of COVID-19 complication, morbidity and mortality.   
 
But even if he dodges his demise to cancer, the very nature of his medical complaint and  
 
the BOP¶V complete disregard of an alarming health concern of this nature and magnitude is  
 
in and of iWVelf an ³e[WUaoUdinaU\ and comSelling UeaVon´ WhaW meUiWV a reduction in Mr.  
 
DooVW¶V VenWence.   

 
In light of the rate of infection and spread of COVID-19 at USP-Atwater and the  

 
BOP¶V inadequate pandemic and medical response, MU. DooVW¶V multiple comorbidities  
 
undoubtedly place him at a higher risk of severe illness, morbidity and mortality if he were  
 
to contract the deadly coronavirus.  Not only are his medical conditions sole independent  
 
factors that elevate his risk for COVID-19 morbidity and mortality, bXW MU. DooVW¶V  
 
combined comorbidities make him uniquely vulnerable to COVID-19 illness, morbidity,  
 
and moUWaliW\.  AV VXch, boWh indeSendenWl\ and in combinaWion, MU. DooVW¶V comorbidities  
 
establish extraordinary and compelling reasons warranting a sentence reduction.  His  
 
serious and undiagnosed conditions of cancer and possible COPD are additional  
 
extraordinary and compelling reasons warranting a reduction in sentence and  
 
compassionate release. 
    
 

5. BOP¶V Callous DiVUegaUd of MU. DooVW¶V HealWh Conditions and Medical Needs 
Is an Independent Extraordinary and Compelling Reason Warranting a 
Reduction in His Sentence  

 
The BOP is required to provide adequate medical, mental health, and dental  

 
61 See United States v. Rodriquez, No. 17-cr-00021-WHO, 2019 WL 6311388 (N.D.Ca., Nov. 25, 2019); See also 
United States v. Chan No. 96-cr-00094-JSW, 2020 WL 1527895 (N.D.Ca., March 31, 2020); United States v. Parker 
No. 2:98-cr-00759-CAS, 2020 WL 2572525 (C.D.Ca., May 21, 2020) .   
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care and treatment to inmates in its custody.  Instead, it has a proven record of callous  
 
disregard for the life and wellbeing of inmates.  The deadly COVID-19 pandemic has both  
 
heighWened and highlighWed BOP¶V VXb-standard and inadequate care of the health and  
 
healthcare needs of inmates in its facilities across the nation.  The DOJ¶V oZn VWXdieV  
 
document that the BOP has struggled to provide adequate medical care to inmates in the  
 
last several years.62  Specifically, the Office of Inspector General found that BOP  
 
experienced chronic medical staff shortages and failed to take adequate measure to address  
 
them, leading to problems meeting the medical needs of prisoners, requiring the use of  
 
outside hospitals, and endangering the safety and security of institutions.63  That was the  
 
OIG¶V aVVeVVmenW of healWhcaUe ZiWhin Whe BOP prior to the pandemic and without the  
 
elevated concerns of COVID-19 VSUead and Whe BOP¶V inability to adequately respond  
 
thereto.  The COVID-19 pandemic has exponentially worsened this inadequate care and  
 
neglect.  United States v. Parramore, No. 18-cr-156-RSM, 2020 WL 3051300 (W.D.  
 
Washington, June 8, 2020) (the court found that the Zhile XndeU BOP¶V caUe during the  
 
health crisis, the defendant has been unable to obtain the necessary treatment for his  
 
medical condition). 
 

Six months and over a dozen requests later seeking medical care for asthma and an  
 
inhaleU SUeVcUiSWion, iW ZaVn¶W XnWil mid-May when Health Services finally examined Mr.  
 
Doost for asthma.  During this period and because of this long delay, Mr. Doost had to take  
 
Whe gUeaW UiVk of XVing anoWheU inmaWe¶V inhaleU Wo keeS hiV aVWhma V\mSWomV aW ba\.  ThiV  
 
amid a deadly pandemic.  And even then, he was not given the type of daily inhaler that he  
 
needs and has been using since the onset of his asthma, to wit a (ICS/LABA) combination  
 
inhaler similar to the Salmicort inhaler he used for years. See Exhibit B and G.  IW ZaVn¶W  
 
until June 24, 2020 when Mr. Doost was seen again and prescribed a Mometasone inhaler  
 
in conjunction with the previously inadequately prescribed Albuterol rescue inhaler.   
 

 
62 See U.S. Dept of Justice Office of Inspector General, ReYieZ of Federal Bureau of Prisons¶ Medical Staffing 
Challenges (Mar. 2016) ± https://oig.justice.gov/reports/2016/e1602.pdf  
63 Id 
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Exhibit E.  To this day, his asthma remains exacerbated and unmanaged as evidenced by  
 
his over-use of the Albuterol inhaler which is an as-needed ³UeVcXe inhaleU.´  Exhibit B and  
 
C.  This is because a steroid inhaler like Mometasone ± without the long-acting beta agonist  
 
component (LABA)- is not medically adequate therapy foU MU. DooVW¶s asthma.  Exhibit C.  
 
This is evidenced by his over-use of the Albuterol inhaler multiple times a day despite  
 
XVing hiV dail\ inhaleU.  AV DU. TabaVVomi conclXded, MU. DooVW¶V modeUaWe SeUViVWenW  
 
aVWhma iV WheUefoUe Xnmanaged and UeTXiUeV ³XS-eVcalaWion´ of WheUaS\. Exhibit C. 
 

FXUWheUmoUe, Vince Ma\ 15, 2020, Whe BOP¶V HealWh SeUYiceV aW USP-Atwater has  
 
been aZaUe of MU. DooVW¶V SoWenWiall\ XndiagnoVed abdominal canceU, calling iW a  
 
³neoSlaVm´ and acknoZledging Whe need foU a Vcan WoZaUdV fXUWheU diagnoViV.  NoneWheleVV,  
 
months later, the BOP continues to fail and refuse to provide Mr. Doost with the adequate  
 
diagnostic protocol, instead contradicting its own Sh\Vician¶V aVVeVVmenW and  
 
recommendations regarding a serious health concerns, to wit cancer.  The pandemic and the  
 
dangeUV iW SoVeV Wo immXnocomSUomiVed indiYidXalV eleYaWeV MU. DooVW¶V diUe need foU  
 
immediaWe WeVWing and diagnoViV.  IW alVo highlighWV Whe BOP¶V calloXVneVV in UeVSonVe.   
 
Each day past May 15 is a day too late for Mr. Doost.   
 
 The BOP¶V failXUe Wo provide essential medical care to Mr. Doost will inevitably  
 
result in a deterioration of his health conditions from which he will not recover. It will also  
 
lead to precipitating long-term damage due to COVID-19 complications if infected.  It  
 
therefore renders him unable to provide self-care while in the custody of the BOP.   
 

In sum, pursuant to 18 U.S.C. 3582 and United States v. Parramore, supra, separate  
 
and indeSendenW of MU. DooVW¶V COVID-19 vulnerabilities under U.S.S.G., §1B1.13, the  
 
BOP¶V failXUe and UefXVal Wo SUoYide adeTXaWe and necessary medical care to Mr. Doost is  
 
an additional extraordinary and compelling reason warranting a sentence reduction.   
 
 

E. REDUCING MR. DOOST¶S SENTENCE AND GRANTING 
COMPASSIONATE RELEASE IS CONSISTENT WITH 18 U.S.C. §3553  

 
When extraordinary and compelling reasons are established, the Court must  

 
consider the relevant sentencing factors in 18 U.S.C. §3553(a) to further determine  
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whether a sentence reduction is warranted.   18 U.S.C. §3582(c)(1)(A)(i).   
 

AccoUding Wo Whe PSR, MU. DooVW¶V WoWal offenVe leYel ZaV 33.  AdoSWing U.S.  
 
PUobaWion¶V Uecommended Guideline calculation, the government sought a sentence within  
 
the range of 135-168 months. Mr. Doost raised several objections to the PSR seeking a  
 
sentence within the 57-71 range at level 25.  The Court adopted a guideline calculation at  
 
level 29 which at criminal history category I results in a guideline range of 87 to 108  
 
months. The Court sentenced Mr. Doost to 54 months in prison.  
 

Mr. Doost surrendered to custody on Nov. 5, 2019.  While by the time of the hearing  
 
on this motion Mr. Doost will have served a little shy of 12 months of his sentence, the time  
 
he has served thus far is sufficient to satisfy the purposes of sentencing. 
 

Here, the overriding factor under §3553(a) not present at sentencing is a deadly  
 
pandemic, the spread of COVID-19 in prison, and the grave danger it poses to inmates and  
 
staff at risk of suffering serious illness or death from its complications.  The sentencing  
 
purpose of just punishment does not warrant a sentence that includes exposure to a life- 
 
threatening illness.  See United States v. Zukerman, No. 16-cr-194 (AT), 2020 U.S. Dist.  
 
Le[iV 59588 (S.D.N.Y. ASU. 3, 2020) (AlWhoXgh ³Whe VeYeUiW\ of ZXkeUman¶V condXcW  
 
UemainV Xnchanged,«[Z]hen Whe CoXUW VenWenced ZXkeUman, Whe CoXUW did noW inWend foU  
 
WhaW VenWence Wo µinclXde incXUUing a gUeaW and XnfoUeVeen UiVk of VeYeUe illneVV oU deaWh¶  
 
bUoXghW on b\ a global Sandemic.´). 
 

As detailed in this motion and its supporting exhibits, Mr. Doost suffers from  
 
multiple underlying medical conditions that indisputably lead to severe illness, morbidity  
 
and mortality if he were to contract COVID-19.  None of MU. DooVW¶V comoUbidiWieV ZeUe  
 
before the Court at the time of his sentencing.  Nor were they as relevant, if at all, in the  
 
absence of the backdrop of a deadly pandemic.  Had MU. DooVW¶V comoUbidiWieV been befoUe  
 
the Court at the time of sentencing, this Court would have considered them towards  
 
faVhioning an aSSUoSUiaWe VenWence WhaW iV ³VXfficienW bXW noW gUeaWeU Whan neceVVaU\´ noW  
 
onl\ Wo ³UeflecW Whe VeUioXVneVV of Whe offenVe,´ ³SUoYide jXVW SXniVhmenW,´ and ³affoUd  
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adeTXaWe deWeUUence,´ bXW Wo alVo aYoid XndXe and cUXel SXniVhmenW that could lead to  
 
death.  And certainly, had the Court known of the unfathomable and unforeseeable global  
 
pandemic, Mr. Doost would have been sentenced against the backdrop of the COVID-19  
 
health crisis and its impact on his unique characteristics, to wit his bevy of illnesses and  
 
poor health.  No court, and certainly not this Court, would have issued a sentence that could  
 
lead to death. 
 

Furthermore, FPC-Atwater is a minimum security facility. While it is situated  
 
on the USP-Atwater prison grounds and is gated, Camp inmates are free to move about the  
 
grounds and the yard from early morning until the evening hours without restrictions.  This  
 
movement is currently restricted due to the pandemic, but is otherwise the norm at FPC- 
 
Atwater.  Mr. Doost is allowed to walk to UNICOR where he works.  Exhibit B.  But for  
 
Whe Sandemic and Whe BOP¶V ³lockdoZn´ WoZaUdV aWWemSWed miWigaWion, CamS inmaWeV  
 
have substantially more freedom of movement than they would at a low or medium security  
 
prison facility. As such, the level of confinement to the dorm setting such as at FPC- 
 
Atwater is not drastically diffeUenW Whan confinemenW Wo MU. DooVW¶V 2-bedroom family  
 
home.   
 

WiWh UeVSecW Wo �3553(a)(3), ³[i]ncaUceUaWion«iV noW Whe onl\ kind of VenWence  
 
aYailable.´ United States v. Brown, 4:05-cr-00227-1, 2020 WL 2091802 (S.D. Iowa Apr.  
 
29, 2020).  To Whe conWUaU\, ³[n]oncXVWodial VenWenceV alVo cXUWail SUi]ed libeUW\ inWeUests  
 
and the Defendant always faces harsh consequences that wait if he violates the conditions  
 
aWWached Wo VXch a VenWence.´ Id. Home confinement of several long months requiring strict  
 
adherence to terms and conditions will certainly not be a walk in the park for Mr. Doost  
 
who will continue to be punished for the offense for which he is currently incarcerated.   
 
The difference: whereas Mr. Doost clearly cannot practice hygiene and social distancing,  
 
and receive adequate medical care and treatment within the confines of the Camp, he can  
 
adhere strictly to public health protocol and seek the immediate and adequate medical care  
 
and treatment he requires if confined to his home.   
 

Moreover, from March 2020 to present, consistently arguing against the satisfaction  
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of §3553(a) factors in the hundreds of compassionate release motions brought by  
 
defendants from coast to coast, the government disingenuously uses flawed math.  Rather  
 
Whan calcXlaWing Whe balance of a VenWence baVed on Whe defendanW¶V eaUl\ UeleaVe daWe, Whe  
 
government argues that the defendant has served less than half of his sentence by using an  
 
artificial calculation based on the date the sentence expires.  Mr. Doost began serving his  
 
54-month sentence on Nov. 5, 2019.  The BOP calculates his release date as Aug. 31,  
 
202364 which appropriately reduces the VenWence Wo UeflecW MU. DooVW¶V ³good Wime´  
 
credits.65  He is eligible for 6 months in RRC (Residential Re-entry Center) and would  
 
therefore be released to a halfway house as early as Mar. 1, 2023.  As Mr. Doost is eligible  
 
for and intends to complete the 500-hour RDAP program, a more likely release date would  
 
be on or about Mar. 1, 2022.  Based on this calculation, Mr. Doost would serve a total of 30  
 
months of actual imprisonment (Nov. 5, 2019 to March 1, 2022).  As of the time of this  
 
motion, he has therefore served approximately a third of his sentence.  Courts have granted  
 
COVID-19-based sentencing reductions in circumstances where the defendant has not  
 
served at least half of his term of imprisonment.66  Likewise, although Mr. Doost has not  
 
served at least half of his term of imprisonment, the extraordinary and compelling reasons  
 
herein weigh in favor of a reduction in his sentence. 
 

Mr. Doost is remorseful and dedicated to rehabilitation.  Beginning Dec. 2019, he  
 

64 https://www.bop.gov/inmateloc/ 
65 IW VhoXld be noWed WhaW Whe ³good Wime´ cUediWV daWe iV UoXWinel\ XVed b\ coXUWV in eYalXaWing �3553 facWoUV, [cites}. 
Nevertheless, in opposing compassionate release motions, the government uses the artificial release date which would 
apply if good time credits did not exist. 
66 See United States v. Curtis, 1:03-cr-00533-BAH, Dkt. 238 (D.D.C. Apr. 22, 2020)  WL 1935543  (the court granted 
a VenWencing UedXcWion Wo a defendanW VeUYing a life VenWence foU Ve[ WUafficking minoUV. DeVSiWe Whe ³heinoXV´ naWXUe of 
Whe cUimeV, ³Whe VSUead of COVID-19 in BOP faciliWieV, and defendanW¶V SaUWicXlaU VXVceSWibiliW\ Wo Whe ZoUVW effecWV  
of WhaW YiUXV addV gUeaW XUgenc\ Wo hiV UeTXeVW.´ Id at 7.)  See also United States v. Ben-Yhwh, 15-cr-00830-LEK, 2020 
WL 1874125 (D. Haw. Apr.13, 2020) (releasing defendant after serving less than a year of 60-month sentence); United 
States v. Park, 16-cr-473-RA, Dkt 73 at 12 (SDNY Apr. 24, 2020) (the court released the defendant after 16 months of 
a 36-month sentence); United States v. Hakim, 4:05-cr-40025-LLP, Dkt. 158 (D.S.D. Apr. 6, 2020) (reducing sentence 
by 40 months in light of extreme danger posed by COVID-19); United States v. Bess, 16-cr-156, Dkt. 97 (W.D.N.Y. 
Apr. 22, 2020) (releasing defendant less than one year into a term of imprisonment of 84 months in light of the 
³VXbVWanWial UiVk´ WhaW XnleVV Whe coXUW ³loZeUV BeVV¶V VenWence«he Zill become VeUioXVl\ ill and, ZiWh an XnVeWWlingl\ 
high degUee of SUobabiliW\, VeUYe a life VenWence´); United States v. Logan, 1:12-cr-307, Dkt 179 (N.D.N.Y. Apr. 22, 
2020) (releasing defendant 5 years into a 148-month sentence due to covid-vulnerability);  and United States v. 
Rodriguez, (insert case #), 2020 WL 1536155 (E.D. Wash. Mar. 1, 2020) (releasing defendant approximately 1 month 
into her prison sentence because COPD made her vulnerable to COVID-19). 
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has worked at UNICOR doing disassembly for the recycling plant.  From Dec. 2019  
 
through Feb. 2020 and until operations were limited due to the pandemic, Mr. Doost has  
 
completed over a dozen educational courses offered at USP-Atwater.  Exhibit B.  He has 
 
also completed a 6-month non-residential drug program in May 2020. See NRDAP  
 
Certificate Exhibit J.  IW iV eYidenW fUom MU. DooVW¶V effoUWV dXUing hiV SeUiod of  
 
incarceration that he is committed to a continued course of stringent rehabilitation. 
 

Therefore based on the foregoing facts and authority, a UedXcWion in MU. DooVW¶V  
 
sentence is consistent with and supported by the sentencing factors under 18 U.S.C.  
 
§3553(a). 
 
 
F.  MR. DOOST IS NOT A DANGER TO THE COMMUNITY 
 

U.S.S.G. �1B1.13 ³imSoVeV an addiWional conVideUaWion of ZheWheU Whe defendanW iV  
 
a dangeU Wo Whe VafeW\ of an\ oWheU SeUVon oU Wo Whe commXniW\.´ See United States v.  
 
Numann, No. 3:16-cr-00025-TMB WL 1977117 (D. Alaska, Apr. 24, 2020). Having  
 
established extraordinary and compelling reasons that warrant a reduction in his sentence,  
 
Mr. Doost also submits that he is not a danger to the community. 
 

MU. DooVW¶V conYicWion iV an abeUUanW YiolaWion of Whe laZ inYolYing non-violent  
 
conduct.  He is a 42-year old hard-working family man who has lived a law-abiding life  
 
otherwise.  Throughout more than two years when he was on pretrial supervision, he was in  
 
full compliance with the terms of conditions of his release and had no violations whatsoever.   
 
He is housed in a minimum security prison camp.  While incarcerated, he has been a model  
 
inmate with no disciplinary infractions or incidents.  He has a minimal PATTERN score  
 
(lowest BOP score for rate of recidivism).   
 

The Court should note that aW Whe Wime of MU. DooVW¶V VenWencing heaUing on SeSW.  
 
19, 2019, it recognized the aberrant nature of his offense and found that he does not pose a  
 
WhUeaW of dangeU Wo Whe commXniW\: ³You've worked all your [l]ife, successfully had at least  
 
one business but otherwise doing odd jobs. And so you are the kind [of] person that  
 
certainly doesn't present as anybody who is a continuing threat to the community or  
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Vomeone Zho haV engaged in WhiV kind of behaYioU foU an e[Wended SeUiod of Wime.´ See  
 
Transcript of Sentencing Hearing Proceedings, Dkt. No. 175 (Sept. 19, 2019) at 86. 

 
Moreover, Mr. Doost has the full support of his family and has presented a solid re- 

 
entry plan that allows for self-quarantine in the home of his in-laws followed by home  
 
confinement pursuant to any and all terms and conditions to be imposed.  He also has an  
 
offer of employment at a car dealership owned by his brother-in-law. See Exhibits B, H,  
 
K, and L. 
 

IW iV WheUefoUe XneTXiYocall\ cleaU fUom Whe naWXUe of Whe offenVe, MU. DooVW¶V hiVWoU\  
 
SUioU Wo incaUceUaWion aV Zell aV Vince, and WhiV CoXUW¶V findingV aW VenWencing WhaW he doeV  
 
not pose a threat of danger the community.  
 

 
G.  MR. DOOST HAS A REASONABLE, DEMONSTRABLE, AND  
VERIFIABLE RE-ENTRY PLAN  
 
 As detailed above, MU. DooVW¶V coXnW\ and ciW\ of UeVidence aUe faU moUe COVID-19  
 
compliant and present better case rates than in the sanctuary city of Atwater and Merced  
 
County.  MU. DooVW¶V home confinemenW dXUing Whe Sandemic iV noW onl\ VafeU foU him bXW  
 
iW¶V VafeU foU Whe commXniW\. 
 
 Once released, Mr. Doost will reside with his wife Zohra and their two young  
 
daughters at the two-bedroom home of his in-laws.  He will have a separate designated  
 
bedroom ZheUein he¶V able Wo quarantine for 14 days. The family will then relocate to a  
 
new home in the same area so that they are closer to their parents and family members. See  
 
Exhibits B and H. 
 
 Mr. Doost has the financial support of his cousin and brother-in-law to include his  
 
employment and his healthcare needs.  See Exhibits K and L. 
 
 

III.  CONCLUSION 
 
 In sum, this motion is not about dodging just punishment on a past crime. It is about  
 
the exercise of humanity given the unprecedented dangers that the COVID-19 pandemic  
 
poses to Mr. Doost in the confines of prison and in light of his underlying health conditions.  
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While a pandemic is not a substitute for punishment, the law recognizes what we all know:  
 
WhaW aW WimeV WheUe aUe ³e[WUaoUdinaU\ and comSelling UeaVonV´ WhaW require unpopular and  
 
unprecedented solutions. This is one such instance. 
 

Undoubtedly, Mr. Doost faces a high risk of severe COVID-19 illness, morbidity  
 
and mortality if he were to contract the virus in prison.  And while the virus is everywhere  
 
and that risk exists in every place, city, county and community, Mr. Doost faces a far  
 
greater risk of infection and consequent morbidity and mortality at FPC-Atwater than he  
 
does within the confines of his family home.  Surely, while Whe CoXUW¶V VenWence intended to  
 
punish and deter Mr. Doost, it was not intended to result in his demise.   

 
Based on the foregoing Mr. Doost respectfully requests that the Court grant this  

 
motion for a reduction of his sentence of imprisonment to time served.  Given the  
 
emergency nature of this motion and MU. DooVW¶V ability to quarantine in his family home,  
 
he also respectfully requests forthwith release. 
 
 
Dated: June 19, 2020    
 
 /s/ Sara Azari   
 Sara Azari, CA Bar No. 237987 
 Law Office of Sara Azari 
 333 S. Hope Street, 40th Floor 
 Los Angeles, CA 90071 
 Tel: (213) 622-5000 
 Fax: (213) 254-0555 
 sara@azarilaw.com 
 
 
 /s/ Allison Baker Shealy   
 Allison Baker Shealy, DC Bar No. 478202  

Shulman, Rogers, Gandal, Pordy & Ecker, 
P.A. 

 12505 Park Potomac Avenue, 6th Floor 
 Potomac, MD 20854 
 Tel: (301) 945-9283 
 Fax: (301) 230-2891 
           AShealy@shulmanrogers.com 
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Certificate of Service 
I, Sara Azari, do hereby certify under penalties of law that in accordance with 

Fed.R.Civ.P.5 and the General Order on Electronic Case Filing (ECF), I caused a copy of the 
above-titled motion to be served upon the all the named attorneys of record by CM/ECF filing 
methods on this the 19th day of July 2020. 

 
/s/ Sara Azari   
Sara Azari 
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