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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF PENNSYLVANIA
THE CRACKED EGG, LLC,

Plaintiff,
V. No. 2:20-cv-1434

COUNTY OF ALLEGHENY, a political
subdivision of the Commonwealth of
Pennsylvania and the ALLEGHENY
COUNTY HEALTH DEPARTMENT,

Defendants.

COMPLAINT

AND NOW, the Plaintiff, The Cracked Egg, LLC, by and through its
attorneys, Robert O Lampl, James R. Cooney, Ryan J. Cooney, Sy O. Lampl,
Alexander L. Holmquist, Dennis M. Blackwell and Nicolette A. Blackwell, files the
within Complaint:

1. The Plaintiff is The Cracked Egg, LLC, d/b/a the Crack'd Egg
(Crack'd Egg), @ Pennsylvania Limited Liability Company located at 4131
Brownsville Road, Pittsburgh, PA 15227.

2. The Defendant, County of Allegheny (the County), is a home rule
county and political subdivision of the Commonwealth of Pennsylvania.

3. The Defendant, Allegheny County Health Department (the ACHD),
is a local health department organized under the Local Heaith Administration

Law.
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Jurisdiction and Venue:

4, This Honorable Court has jurisdiction over this proceeding pursuant
to 28 U.S.C. Section 1331.

5. Venue of this action is appropriate in the Western District of
Pennsylvania pursuant to 28 U.S.C. Sections 1391 (b) (1) and 1391 (b) (2).

Background:

6. The Crack'd Egg operates a family restaurant in the Brentwood
Section of the City of Pittsburgh.

7. The Crack'd Egg serves breakfast and lunch and is open from 7:00
AM to 2:00 PM on Monday through Saturday.

8. The Crack'd Egg has been open for business since Qctober 5,
2015 when the ACHD issued a permit for its operation as a restaurant.

The “disaster” declarations:

9. On March 6, 2020, Pennsylvania Governor Tom Wolf issued a
Proclamation of Disaster Emergency in response to the COVID-19 pandemic. A
true and correct copy of the Proclamation is attached hereto as Exhibit “A."}

10.  The Governor's Proclamation was issued pursuant to the
Emergency Management Services Code, 35 Pa.C.S. 7101 et seq.

11.  The Governor's emergency powers under the Code are set forth in
35 Pa.C.S. 7301 (c), which provides in relevant part, that:

{c) Declaration of disaster emergency. — A disaster

emergency shall be deciared by executive order or pro-
clamation of the Governor upon finding that a disaster

' The Governor has extended the Disaster Proclamation twice. The Proclamation was first
extended on June 3, 2020 and extended for a second time on August 31, 2020. See Exhibits “B"
and "C” hereto.
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has occurred or that the occurrence or the threat of a
disaster is imminent. The state of disaster emergency
shali continue until the Governor finds that the threat or
danger has passed or the disaster has been dealt with

to the extent that emergency conditions no longer exist
and terminates the state of disaster emergency by exec-
utive order or proclamation, but no state of disaster emer-
gency may continue for longer than 90 days unless re-
newed by the Governor.

12.  In connection with the Governor's Proclamation, on July 1, 2020,
the Secretary of the Pennsylvania Department of Health issued an Order
“requiring universal face coverings.” A true and correct copy of the Order is
attached hereto as Exhibit "D.”

13.  In issuing her Order (Exhibit “D"), the Secretary failed to comply
with the mandatory rule making procedure required under the Commonwealth
Documents Law (45 P.S. 1102 et seq.), the Regulatory Review Act (71 P.S.
745.1 et seq.) and the Commonwealth Attorneys Act (71 P.S. 732-101 et seq.).

14. On July 16, 2020, Governor Wolf issued an Order “Directing
Targeted Mitigation Measures.” A true and correct copy of the Order is attached
hereto as Exhibit “E."

15.  Pursuant to the “Targeted Mitigation Measures,” (Exhibit “E"),
among other things, restaurants were limited to the lesser of:

A 25% of fire code stated maximum occupancy for indoor dining; or

B. 25 persons including staff.

16.  In issuing his Order (Exhibit “E"), the Governor failed to comply with

the mandatory rule making procedure required under the Commonwealth
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Documents Law (45 P.S. 1102 et seq.), the Regulatory Review Act (71 P.S.
745.1 et seq.) and the Commonwealth Attorneys Act (71 P.S. 732-101 et seq.).

The “closure” Order:

17. On August 11, 2020, the ACHD conducted an inspection of the
Crack'd Egg’s restaurant.

18.  As the result of its inspection, the ACHD issued a Food Safety
Assessment Report. A true and correct copy of the Food Safety Assessment
Report is attached hereto as Exhibit “F."

19.  As indicated, the ACHD ordered that the restaurant be closed “for
failure to comply with mask or facial covering guidelines.”

20.  The Report did not cite any failure of the Crack'd Egg to comply
with published rules or regulations, but instead, relied solely upon the Secretary’s
Order of July 1, 2020 “requiring universal face coverings.”

21. By its letter dated August 11, 2020, the ACHD suspended the
Crack'd Egg's Health Permit and ordered the Crack'd Egg to close. A true and
correct copy of the letter is attached hereto as Exhibit “G.”

22.  As indicated, the suspension letter asserts that “An inspection of
your facility on 8/11/20 indicates an imminent hazard to public health.”

The state court case:

23.  On September 16, 2020, the ACHD filed a Complaint in Civil

Action-Equity against the Crack'd Egg.
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24.  The Complaint was filed in the Court of Common Pleas of
Allegheny County at Docket No. GD-20-009809. The Crack'd Egg hereby
incorporates the averments of the Complaint herein as if set forth in their entirety.

25.  Inits Complaint, the ACHD has asserted, among other things, that
the Crack'd Egg has:

A. Failed to comply with mask or facial covering guidelines.

B. Failed to sufficiently space its outdoor seating.

26. ACHD's Complaint requests:

A A declaratory judgment declaring that the Crack'd Egg has failed to
comply with “control measure orders.”

B. An injunction to prevent the Crack'd Egg from operating its
business “until a compliance plan is approved by the ACHD."

C. Payment of fines and civil penalties.

27.  In connection with its Complaint, the ACHD has aiso filed an
Emergency Motion for Preliminary Injunction.

28.  The ACHD did not employ the Sheriff to serve the Complaint and
Motion as required by the Pennsyivania Rules of Civil Procedure.

29.  Instead, the Complaint and Mation were improperly served by E-
mail on Thursday afternoon (September 17, 2020) for an emergency hearing
scheduled for Monday morning (September 21, 2020). In fact, the original E-mail
failed to identify the subject or contents, but instead, it simply indicated that “A

package has been posted for you.” See Exhibit “H" hereto.
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30.  Not knowing what the “package” was, the owners of the Crack'd
Egg were afraid to open it. The following day, Counsel for the ACHD sent a
second E-mail which identified the “package” as an Emergency Motion. See
Exhibit “I" hereto.

31.  The Crack'd Egg believes and therefore avers that the failure to
effectuate proper service was calculated to allow the ACHD to obtain its
requested relief in an ex parte manner without any opposition.

32.  On September 18, 2020, the Crack'd Egg filed a Notice of Removal
to this Honorable Court pursuant to 28 U.S.C. Sections 1331, 1441 and 1446.

The within case:

33. The Crack'd Egg now files the within case for violation of its civil
rights pursuant to 42 U.S.C. 1983

34. The ACHD, as an arm of the County (a political subdivision of the
Commonwealth of Pennsylvania), was clearly acting under color of state law for
purposes of 42 U.S.C. 1983.

35.  The ACHD has violated the Crack'd Egg’s civil rights while acting
under color of state law as is more fully set forth below. Among other things:

A. The “orders” which the ACHD has attempted to enforce have no
valid basis in law.

B. The Secretary of Health failed to comply with the mandatory rule
making procedure required under the Commonwealth Documents Law (45 P.S.
1102 et seq.), the Regulatory Review Act (71 P.S. 745.1 et seq.) and the

Commonwealth Attorneys Act (77 P.S. 732-101 et seq.).
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C. The Governor failed to comply with the mandatory rule making
procedure required under the Commonwealth Documents Law (45 P.S. 1102 et
seq.), the Regulatory Review Act (77 P.S. 745.1 et seq.) and the Commonwealth
Attorneys Act (71 P.S. 732-101 et seq.).

D. The sole basis for the ACHD's closure Order was the Universal
Face Covering Order issued pursuant to the Governor's Emergency Declaration
under 35 Pa.C.S. 7301 (c). However, the Governor has illegally extended “the
emergency” contrary to both federal and state law.

E. The Secretary of Health’s Order “requiring universal face coverings”
was issued in violation of the separation of powers doctrine.

F. The Governor's Order “Directing Targeted Mitigation Measures”
was issued in violation of the separation of powers doctrine.

G. There is no rational or scientific basis for the Order requiring
universal face coverings.?

H. There is no rational or scientific basis for the Order “Directing
Targeted Mitigation Measures.”

l. The ACHD's actions have deprived the Crack’d Egg of due process
of law, both procedurally and substantively.

J. The closure order will deprive the owners of the Crack'd Egg of
their right to make a living.

K. The ACHD's actions have deprived the Crack'd Egg of equal

protection under the law.

2 Scientific evidence on the efficacy of face masks is conflicting. For example, Cyril H. Wecht,
M.D., J.D., the former Coroner of Allegheny County, has stated that the mandatory mask order is
“totally absurd.”

7
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L. The ACHD’s actions have violated the Crack'd Eggs rights to

freedom of speech.?
COUNT 1:
The Orders are not enforceable:

36.  The Plaintiff hereby incorporates paragraphs 1 through 35 above as
if set forth in their entirety.

37.  OnJuly 1, 2020, the Secretary of the Pennsylvania Department of
Health issued an Order “requiring universal face coverings.” (See Exhibit “D"
hereto).

38.  Inissuing her Order, the Secretary failed to comply with the
mandatory rule making procedure required under the Commonwealth Documents
Law (45 P.S. 1102 et seq.), the Regulatory Review Act (71 P.S. 745.1 et seq.)
and the Commonwealth Attorneys Act (71 P.S. 732-101 ef seq.).

39.  OnJuly 16, 2020, Governor Wolf issued an Order “Directing
Targeted Mitigation Measures.” (See Exhibit “E” hereto).

40.  Inissuing his Order, the Governor failed to comply with the
mandatory rule making procedure required under the Commonwealth Documents
Law (45 P.S. 1102 et seq.), the Regulatory Review Act (71 P.S. 745.1 et seq.)
and the Commonwealth Attorneys Act (71 P.S. 732-101 et seq.).

41.  The law is clear that:

The Commonwealth Documents Law, the Regulatory Review

Act, and the Commonwealth Attorneys Act establish a manda-

tory, formal rulemaking procedure that is, with rare exceptions,
required for the promulgation of all requlations. See Germantown

? The Crack'd Egg believes that the ACHD's actions have been motivated, at least in part, by the
Crack'd Egg's postings on Facebook.

8
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Cab Co. v. Philadelphia Parking Auth., 993 A.2d 933, 937 (Pa.

Cmwith. 2010), affd, 614 Pa. 133, 36 A.3d 105 (2012). Under the

Commonwealth Documents Law, an agency must give notice to

the public of its proposed rulemaking and an opportunity for the

public to comment. Section 201 of the Commonwealth Documents

Law, 45 P.S. § 1201; Borough of Bedford v. Dept. of Envtl. Prot.,

972 A.2d 53 (Pa. Cmwith. 2009). Under the Regulatory Review Act,

the agency must also submit its proposed regulation to IRRC for

public comment, recommendation from IRRC, and, ultimately,

IRRC's approval or denial of a final-form regulation. Section 5 of

the Regulatory Review Act, as amended, 71 P.S. § 745.5. The

Commonwealth Attorneys Act requires the agency to submit all

proposed reguiations to the Attorney General and Governor's

Office of General Counsel for review of the form and legality.

71 P.S. §§ 732-204(b), -301(10).

Naylor v. Commonwealth, 2012 Pa. Commw. LEXIS 285, 54 A.3d 429, 433-434
(2012). See also, Northwestern Youth Services v. Dep't of Public Welfare, 620
Pa. 140, 66 A.3d 301 (2013).

42.  In enacting the Orders at issue in the present case, both the
Governor and the Secretary of Health wholly failed to comply with these
requirements.

43.  Such failure clearly causes the Orders to be unenforceable as a
matter of law. See, Germantown Cab Co. v. Philadelphia Parking Authority, 614
Pa. 133, 36 A.3d 105 (2012) and cases cited therein.

COUNT 2:
The Defendants (and the Governor)
have improperly extended the “emergency powers"”:
44.  The Plaintiff hereby incorporates paragraphs 1 through 43 above as

if set forth in their entirety.
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45.  On March 6, 2020, Pennsylvania Governor Tom Wolf issued his
first Proclamation of Disaster Emergency (See Exhibit "A”).

46.  Pursuant to 35 Pa.C.S. 7301 (c), the Governor's emergency
powers under the Emergency Management Services Code only last for 90 days
uniess the disaster emergency is “renewed” by the Governor.

47.  On April 13, 2020, the Supreme Court of Pennsylvania issued its
opinion in the case Friends of Devito v. Wolf, 2020 Pa. LEXIS 1987, 227 A.3d
872 (2020). In Devito, the plaintiffs filed a Petition for King’s Bench Jurisdiction
asserting that the Governor lacked the authority to order the closure of “non-life-
sustaining businesses.” The Pennsylvania Supreme Court held that the
Governor's Order was within his emergency powers since the closure was
“temporary. * As stated by the Court:

We consider the appropriateness of the due process
afforded in light of the fact that the /oss of Petitioner's
property rights are temporary and find this signify-
cant. The temporary deprivation impact effects each

of the factors in the Mathews balancing test. While the
private interest, the closure of the business, is important,
the risk of erroneous temporary deprivation does not
outweigh the value of additional or substitute safeguards
which could not be provided within a realistic timeframe.

(emphasis added).

48.  On June 3, 2020, the Governor extended the Disaster Proclamation
for the first time. See Exhibit “B" hereto.

49.  On August 24, 2020, Governor Wolf sent a letter to the Members of

the Senate of Pennsylvania. In his letter, the Governor advised the Senate that:

In July, | extended that initial Order through August 315t.
Unfortunately, given my authority under the Emergency

10
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Services Management Code, an executive order further
extending protections from foreclosure and eviction is
not a viable option. Any further relief must be a product
of the Legislature.
A true and correct copy of the Governor's August 24, 2020 letter to the Senate is

attached hereto as Exhibit “J."

50.  Despite his letter to the Senate, on August 31, 2020, Governor Wolf
extended the Emergency Declaration for a second time. See Exhibit “C" hereto.

51.  The Crack'd Egg believes that the second extension constituted an
abuse of the Governor's emergency powers. In fact, the Governor’s letter (Exhibit
*J") is an admission that he lacked the power to issue a further extension.

52.  In County of Butler v. Wolf, 2020 U.S. Dist. LEXIS 167544 (W.D.
Pa. 2020), the Honorable William S. Stickman, IV held that the second extension
constituted an abuse of power by the Governor. As stated by Judge Stickman:

It is true that under 35 Pa.C.S.A § 7301(c), the Governor's
declaration of emergency, and related measures, will expire
after ninety days. However, the Governor is able to sua sponte
issue a continued emergency declaration. In Wolf v. Scarnati,
_A.3d__, 2020 Pa. LEXIS 3603, 2020 WL 3567269 (Pa. Jul. 1,
2020), the Pennsylvania Supreme Court held that a vote of the
legislature was powerless to vitiate the declaration, unless the
governor signed off (as in normal legislation). See 2020 Pa.
LEXIS 3603, ("because H.R. 836 was not presented to the
Governor, and, in fact, affirmatively denied the Governor the
opportunity to approve or veto that resolution, H.R. 836 did not
conform with the General Assembly's statutory mandate in sec-
tion 7301(c) or with the Pennsylvania Constitution.").

Thus, in practical effect, absent a veto-override, the Governor's
orders can be reissued without limit. Professors Wiley & Vladeck
recognized that this situation could lead to the situation of the per-
manent emergency: "[alt least under federal law, emergencies,
once declared, tend not to end; the President can unilaterally ex-
tend national emergency declarations on an annual basis in per-
petuity, and can be stopped only by veto-proof supermajorities of
both houses of Congress. And unless courts are going to rigorous-
ly review whether the factual justification for the emergency mea-

11
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sure is still present[,] . . . the government can adopt measures that
wouldn't be possible during "normal" times long after the true exi-
gency passed." Wiley & Vladeck, supra page 16, at 187. On August
31, 2020, the Governor renewed the emergency declaration, extend-
ing his extraordinary authority for an additional ninety days. (ECF No.
73-1). Again, absent an extraordinary veto-proof vote of the General
Assembly, there is no limit on the number of times the Governor may
renew the declaration and vest himself with extraordinary unilateral
powers.

53.  In his Dissenting Opinion in the case of Calvary Chapel Dayton

Valiey v. Sisolak, 2020 U.S. LEXIS 3584 (July 24, 2020), the Honorable Justice

Samuel Alito agreed with Judge Stickman as follows:

A public health emergency does not give Governors and
other public officials carte blanche to disregard the Constitution
for as long as the medical problem persists. As more medical and
scientific evidence becomes available, and as States have time to
craft policies in light of that evidence, courts should expect policies
that more carefully account for constitutionai rights.

94.  These principles clearly apply in the present case.
COUNT 3:
The Orders violate the

separation of powers doctrine:

95.  The Plaintiff hereby incorporates paragraphs 1 through 54 above as

if set forth in their entirety.

56.  As set forth above, both the Secretary of Health and the Governor

failed to comply with the mandatory rule making procedure required under the

Commonwealth Documents Law (45 P.S. 1102 et seq.), the Regulatory Review

Act (71 P.S. 745.1 et seq.) and the Commonwealth Attorneys Act (771 P.S. 732-

101 et seq.).

12
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57.  Accordingly, the Orders are nothing more than an attempt to control
the citizens of the Commonwealth of Pennsylvania by executive fiat.

98.  As such, the Orders violate the doctrine of separation of powers.

99. The law is clear that:

The doctrine of separation of powers is concerned with the
allocation of official power among the three co-equal branches

of our Government. The Framers "built into the tripartite Federal
Government . . . a self-executing safeguard against the encroach-
ment or aggrandizement of one branch at the expense of the
other." Buckley v. Valeo, 424 U.S. at 122. Thus, for example, the
Congress may not exercise the judicial power to revise final
judgments, Plaut v. Spendthrift [*700] Farm, Inc., 514 U.S. 211,
131 L. Ed. 2d 328, 115 S. Ct. 1447 (1995), or the executive

power to manage an airport, see Metropolitan Washington Airports
Authority v. Citizens for Abatement of Aircraft Noise, Inc., 501 U.S.
252, 276, 115 L. Ed. 2d 236, 111 S. Ct. 2298 (1991) (holding that "if
the power is executive, the Constitution does not permit an agent of
Congress to exercise it"). See J. W. Hampton, Jr., & Co. v. United
States, 276 U.S. 394, 406, 72 L. Ed. 624, 48 S. Ct. 348 (1928)
(Congress may not “invest itself or its members with either execu-
tive power or judicial power"). Similarly, the President may not
exercise the legislative power to authorize the seizure of private
property for public use. Youngstown, 343 U.S. at 588. And, the
judiciai power to decide cases and controversies does not include
the provision of purely advisory opinions to the Executive, or permit
the federal courts to resolve nonjusticiable questions.

Clinton v. Jones, 520 U.S. 681, 699-700, 117 S. Ct. 1636, 1647, 137 L. Ed. 2d
945, 964 (1997).

60. The case of Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S,
579,72 5.Ct. 863, 96 L. Ed. 1153 (1952) is directly on point. In Youngstown, the
Supreme Court of the United States held that the president, as part of the
executive branch, lacked the power to enact legislative rules. As stated by the

Court:

13
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Nor can the seizure order be sustained because of the several
constitutional provisions that grant executive power to the Pres-
ident. In the framework of our Constitution, the President's power

to see that the laws are faithfully executed refutes the idea that he

is to be a lawmaker. The Constitution limits his functions in the
lawmaking process to the recommending of laws he thinks wise

and the vetoing of laws he thinks bad. And the Constitution is nei-
ther silent nor equivocal about who shall make laws which the Pres-
ident is to execute. The first section of the first article says that "All
legislative Powers herein granted shall be vested in a Congress of
the United States . . . ." After granting many powers to the Congress,
Article | goes on to provide that Congress may "make all Laws which
shall be necessary and proper for carrying into Execution the fore-
going Powers, and all other Powers vested by this Constitution in the
Government of the United States, or in any Department or Officer
thereof."

This same analysis clearly applies to state governments.

61. In County of Butler v. Wolf, 2020 U.S. Dist. LEXIS 167544 (W.D.
Pa. 2020), the Honorable William S. Stickman, IV made the foliowing observation
that is relevant to the separation of powers issue:

There is no question that our founders abhorred the concept of
one-person rule. They decried government by fiat, Absent a ro-
bust system of checks and balances, the guarantees of liberty
set forth in the Constitution are just ink on parchment. There is
no question that a global pandemic poses serious challenges for
governments and for all Americans. But the response to a pan-
demic (or any emergency) cannot be permitted to undermine
our system of constitutional liberties or the system of checks
and balances protecting those liberties. Here, Defendants are
statutorily permitted to act with little, if any, meaningful input
from the legislature. For the judiciary to apply an overly defer-
ential standard would remove the only meaningful check on
the exercise of power.

62. Infact, the Pennsylvania Legislature has attempted to limit or

terminate Governor Wolf's exercise of the emergency powers.

14
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63.  On June 9, 2020, the Pennsylvania Senate and the Pennsylvania
House of Representatives adopted a concurrent resolution that ordered Governor
Wolf to terminate the disaster emergency.

64.  Governor Wolf vetoed the resolution, and on June 11, 2020,
Joseph B. Scarnati, Ill, the President Pro Tempore of the Senate, filed a
Complaint in Mandamus to enforce the resolution.

65.  Inresponse, Governor Wolf filed a Petition for King's Bench
Jurisdiction to the Supreme Court of Pennsylvania.

66.  Inits Opinion, entered on July 1, 2020, the Supreme Court held that
the Legislature could only override the Governor’'s veto by a two-thirds majority
vote. See Wolf v. Scamati, 2020 Pa. LEXIS 3603 (July 1, 2020). In response to
Scarnati's argument that the governor's veto violated the separation of powers
doctrine, the Majority declined to address the constitutional issue.

67.  Justice Saylor, joined by Justice Mundy, authored a Dissenting
Opinion based upon the separation of powers doctrine. As set forth in the
Dissent:

| simply cannot envision that the framers of the
Pennsylvania Constitution contemplated that the
Governor could be invested with a panoply of ex-
ceptional powers - including the delegated power
to suspend laws and commandeer private property
- but that the Legislature nonetheless would be
powerless to implement a counterbalance that was

not then subject to the chief executive's own veto
power.

15
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COUNT 4:
The Plaintiff was
deprived of procedural due process:

68.  The Plaintiff hereby incorporates paragraphs 1 through 67 above as
if set forth in their entirety.

69. The ACHD suspended the Crack'd Egg's health permit without prior
notice and the opportunity to be heard.

70.  Notice and the opportunity to be heard are the touchstones of due
process. See, Armstrong v. Manzo, 380 U.S. 545, 85 S. Ct. 1187, 14 L.Ed. 2d 62
(1965):

A fundamental requirement of due process is "the

opportunity to be heard." Grannis v. Ordean, 234

U.S. 385, 394. It is an opportunity which must be

granted at a meaningful time and in a meaningful

manner.
See also, Fuentes v. Shevin, 407 U.S. 67, 80, 92 S. Ct. 1983, 1994, 32 L. Ed. 2d
556 (1971), Boddie v. Connecticut, 401 U.S. 371, 379, 91 S. Ct. 780, 786, 28 L.
Ed. 2d 113 (1971).

71. The ACHD also violated the Crack'd Egg’s right to due process by
its failure to employ the Sheriff to serve the Complaint and Motion in the state
court action as required by the Pennsyivania Rules of Civil Procedure.

72, Instead, the Complaint and Motion were improperly served by E-

mail on Thursday afternoon (September 17, 2020) for an emergency hearing

scheduled for Monday morning (September 21, 2020). In fact, the original E-mail

16
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failed to identify the subject or contents, but instead, it simply indicated that “A
package has been posted for you.” See Exhibit “H" hereto.

73.  Not knowing what the “package” was, the owners of the Crack'd
Egg were afraid to open it. The following day, Counsel for ACHD sent a second
E-mail which identified the "package” as an Emergency Motion. See Exhibit “I”
hereto.

74,  The Crack’d Egg believes and therefore avers that the failure to
effectuate proper service was calculated to allow the ACHD to obtain its
requested relief in an ex parte manner without any opposition.

75.  The law is clear that citizens are entitled to due process even in
times of emergency or crisis. See, Friends of Devito v. Wolf, 2020 Pa. LEXIS
1987, 227 A.3d 872 (2020):

We cannot agree, however, with Respondents' contention

that Petitioners were not entitled to any procedural due pro-

cess, either before or after the entry of the Executive Order.

Respondents’ Brief at 35 ("Viewing the present public health

emergency through a Mathews lens, it is apparent what bal-

ance is to be struck. — No additional safeguards are feasible,

and the countervailing public interest is beyond debate."). The

Supreme Court has held that at ail times, even when the coun-

try is at war, essential liberties remain in effect. Belf v. Burson,

402 U.S. 535, 542, 91 S. Ct. 1586, 29 L. Ed. 2d 90 (1971).

76.  The ACHD’s violation of the Crack'd Egg's rights to due process of
law is clearly actionable under 42 U.S.C. 1983. See, Lewis v. N.M. Dep't of

Health, 261 F.3d 970 (10" Cir. 2001) and cases cited therein.
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COUNT &:
The Plaintiff was deprived of substantive
due process: The Owners’ right to earn a living

77.  The Plaintiff hereby incorporates paragraphs 1 through 76 above as
if set forth in their entirety.

78.  On July 16, 2020, Governor Wolf issued an Order “Directing
Targeted Mitigation Measures.” A true and correct copy of the Order is attached
hereto as Exhibit “E."

79.  Pursuant to the Targeted Mitigation Measures Order, among other
things, restaurants were limited to the lesser of:

A, 25% of fire code stated maximum occupancy for indoor dining; or

B. 25 persons including staff.

80.  As a result of the “Targeted Mitigation Measures,” the Crack’d Egg
suffered a severe loss of business and income.

81.  According to The Pittsburgh Business Times, the Covid shutdown
has caused more than 130 restaurants to go out of business permanently.

82.  The owners of the Crack'd Egg depend upon the income from the
Crack'd Egg to pay their living expenses. In fact, the income loss suffered as the
result of the Targeted Mitigation Measures Order made it impossible for the
Crack'd Egg to pay its bills.

83. The ACHD has now suspended the Crack’'d Egg’s health license
and ordered it to shut down until a "plan that is satisfactory to the ACHD" is put

into place.

18
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84.  As set forth above, the suspension order was imposed without due
process of law and for reasons unrelated to the spread of Covid.
85.  Accordingly, such order violates the Crack'd Egg's substantive due
process rights.
86. In County of Butler v. Wolf, 2020 U.S. Dist. LEXIS 167544 (W.D.
Pa. 2020}, the Honorable William S. Stickman, IV held that:
A total shutdown of a business with no end-date and
with the specter of additional, future shutdowns can
cause critical damage to a business's ability to survive,
to an employee's ability to support him/herself, and adds
a government-induced cioud of uncertainty to the usual
unpredictability of nature and life.
87.  The same principle clearly applies in the present case.
COUNT 6:
The Plaintiff has been
deprived of equal protection under the law:
88.  The Plaintiff hereby incorporates paragraphs 1 through 87 above as
if set forth in their entirety.
89.  The ACHD (and Governor Wolf) have strictly limited the Crack’d
Egg’s occupancy limits, while at the same time, they have condoned and
participated in large gatherings, including public protests and political gatherings.
90. These actions clearly violate the Crack'd Egg's right to equal
protection under the law.
91.  In County of Butler v. Wolf, 2020 U.S. Dist. LEXIS 167544 (W.D.

Pa. 2020), Judge Stickman made the following observations which are relevant

to the equal protection issue:
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While permitting commercial gatherings at a percentage
of occupancy may not render the restrictions on other
gatherings content-based, they do highlight the lack of
narrow tailoring. See Ramsek, 2020 U.S. Dist. LEXIS
110668, ("retail stores, airports, churches and the like
serve as an inconvenient example of how the Mass
Gatherings Order fails at narrow tailoring."). Indeed,
hundreds of people may congregate in stores, malls,
large restaurants and other businesses based only on
the occupancy limit of the building. Up to 20,000 people
may attend the gathering in Carlisle (almost 100 times
the approved outdoor limit))—with Defendants’ blessing.

Ostensibly, the occupancy restriction limits in Defendants'
orders for those commercial purposes operate to the same
end as the congregate gathering limits to combat the spread
of COVID-19. However, they do so in a manner that is far less
restrictive of the First Amendment right of assembly than the
orders permit for activities that are more traditionally covered
within the ambit of the Amendment—political, social, cultural,
educational and other expressive gatherings.
COUNT 7:
The Plaintiff is entitled to
recover attorneys’ fees pursuant to 42 U.S.C. 1988:
92.  The Plaintiff hereby incorporates paragraphs 1 through 91 above as
if set forth in their entirety.
93. 42 U.S.C. 1988 provides in relevant part that a plaintiff in a civil
rights action may cover reasonable attorneys' fees as part of the costs.
94.  The Crack'd Egg hereby requests recovery of its reasonable
attorneys’ fees pursuant to 42 U.S.C. 1988.
WHEREFORE, the Plaintiff respectfully requests this Honorable Court to

enter judgment in favor of the Plaintiff and against the Defendants for the

following relief: (1) a declaratory judgment finding that the “emergency orders”
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are unconstitutional, and that the Defendants have violated the Plaintiff's civil
rights by attempting to enforce such orders ; (2) an injunction to prevent further
violations; (3) damages; (4) attorneys’ fees pursuant to 42 U.S.C 71988; and (5)
any other relief that is just and appropriate.
Respectfully Submitted,
/s/ James R. Cooney

JAMES R. COONEY
PA 1.D. #32706

ROBERT O LAMPL
PA1.D. #19809

RYAN J. COONEY
PA 1.D. #319213

SY O. LAMPL
PA.I.D. #324741

ALEX L. HOLMQUIST
PA 1.D. #314159

Benedum Trees Building
223 Fourth Avenue, 4" Floor
Pittsburgh, PA 15222

(412) 392-0330 (phone)
(412) 392-0335 (facsimile)

DENNIS M. BLACKWELL
PA 1.D. #61040

NICOLETTE A. BLACKWELL
PA I.D. #325640

The Blackwell Law Firm
Benedum Trees Building
223 Fourth Avenue
Ninth Floor

Pittsburgh, PA 15222
(412) 391-5299 (phone)

Attorneys for the Plaintiff
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QFFICE OF THE GOVERNOR

PROCLAMATION OF DISASTER EMERGENCY
Muarch 6, 2020

WHEREAS, a novel coronavirus (now known as “COVID-19"} emerged in Wuhan,
China, began infecting humans in December 2019, and has since spread 1o 89 coumtries,
including the United States; and

WHEREAS, the Warld Health Organization amd the Centers for Disease Control and
Prevention (“CDC"} have declared COVID-19 a “public health emergency of international
concern,” and the U.S. Department of Health and Human Services (“HHS") Secretary hay
declared that COVID-19 creates a public kealth emergency; and

WHEREAS, the Commaonwealth of Pennsylvania (“Commaonwealth ") has been working
in collaboration with the CDC, HHS, and local health agencies since December 2019 to monitor
and plan for the contaimment and subsequent mitigation of COVID-19; and

WHEREAS, on February 1, 2020, the Commonwealth’s Department of Health activated
its Department Operations Center at the Pennsylvanio Emergency Management Agency’s
headyuarters to conduct public health and medical coordination for COVID-I2 throughout the
Commaomvealth; and

IWHEREAS, on March 4, 2020, the Director of the Pennsylvania Emergency
Munagement Agency ordered the activation of its Commonwealth Response Coordination
Center in support of the Departiment of Health'’s Department Operations Center, 10 maintain
situational awareness and coordinate the response to any patential COVID-19 impacts across
the Commonwealth; and

WHEREAS, as of March 6, 2020, there are 233 confirmed and/or presumed positive
cases of COVID-19 in the United States, including 2 preswmed positive cases in the
Commuopnwealth; and

WHEREAS, while it is anticipated that a high percentage of those affected by COVID-
19 will experience mild influenza-like symptoms, COVID-19 is a disease capable of causing
severe symptoms or loss of life, particularly to older populutions and thoese individuals with pre-
existing conditions; and

IFHEREAS, it is critical to prepare for and vespond to suspected or confirmed cases in
the Commonwealth and to implement measures to mitigate the spread of COVID-1%; and

WHEREAS, with 2 presumed positive cases in the Commonwealth as of March 6, 2020,
the possible increased threat from COVID-19 constitutes a threat of imminent disaster to the
health of the citizens of the Commonwealth; and

WHEREAS, this threat of imminent disuster and emergency has the potential to cause
significant adverse impacts upon the population throughout the Commonwealth; and

WHEREAS, this threat of imminent disaster and emergency has already caused schools

to close, and will likely prompt additional local measures, including affected county and
municipal governments to declare local disaster emergencies becanse uf COVID-19; and

EXHIBIT A
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WHEREAS, this threat of imminent disaster and emergency situation throughoeut the
Commonwealth is of such magnitude and severity as to render essential the Commanwealth’s
supplementation of emergency resources and ntnal aid to the coungy and municipul
governments of this Commaomwealth and to require the activation of all applicable stare, county,
and municipal emergency response plans,

NOW THEREFORE, pursuant to the provisions of Subsection 7301 (c) of the Emergency
Management Services Code, 35 Pa. CS. § 7101, et seq., I do herehy proclaim the existence of a
disaster emergency throughout the Conmonwealith,

FURTHER, I hereby anthorize the Pennsylvania Emergency Management Agency
Director or his desigiree, to assume command and control of all statewide emergency operations
and authorize and divect that all Commomwealth departments and ugencies utilize all availabie
resources and personncel as is deemed necessary to cope with this emergency situation.

FURTHER, I herehy transfer up to $5,000,000 in unused appropricted funds to the
Pennsylvania Emergency Management Agency for Emergency Management Assistance
Compuact expenses related to this emergency, to be decreased as conditions require, pursuant to
the provisions aof section 7604(a) of the Emergency Management Services Code, 35 Pa. C.8. §
7604¢a). In addition, I hereby transfer up to $20,000,000 in unused appropriated funds, to be
decreased as conditions require, to the Pennsylvania Emergency Management Agency pursuant
to section 1508 of the Act of April 9, 1929 (P.L.343, Nuv. 176) (the Fiscal Code), 72 P.S. § 1508,
The aforementioned funds shafl be used for expenses authorized and incurred related to this
emergency. These funds shall be credited to g special acconnt established by the Office of the
Budget. I hereby direct that any funds transferred herein that remain anused after all costs
related to this emergency have been satisfied shall be returned to the General Fund.

FURTHER, All Commanwealtl agencies purchasing supplies or services in response fo
this emergency are authorized to utilize emergency procurement procedures set forth in Section
516 of the Commaonwenlth Procurement Code, 62 Pa. C.S. § 516. This Proclamation shall serve
as the written determination aof the basis for the emergency under Section 516,

FURTHER, I hereby suspend the provisions of any regulatory statute prescribing the
procedures for conduct of Conmanwealth business, or the orders, rules or regulutions of any
Conumonwealth agency, if strict compliance with the provisions of any statute, order, rule or
regulation would in any way prevent, hinder, or delay necessary action in coping with this
emergency. Commaonwealth agencies may implement emergency assiginments without regard 1o
procedures required by other laws, except mandatory constitutional requirements, pertaining to
performance of public work, entering inte contracts, incurring of obligations, employment of
temporary workers, rental of equipment, purchaose of supplies and materials, and expenditures
of public funds.

FURTHER, pursuant to the powers vested in me by the Constitution and laws of the
Cammonwealth pursuant to 51 Pa. CS8. § 508, I hereby authorize the Adjutant General uf
Pennsplvania to place on state active duty for the duration of the emergency disuster
proclamation, such individuals and nunits of the Pennsylvania National Guard, for missions
designated by the Pennsylvania Emergency Munagement Agency, as are needed to address the
consequences of the aforementioned emergency,

FURTHER, I authorize the Commissioner of the Pennsylvania State Police to use alf
available resources and personnel in whatever manner he deems necessavy during this
emergency to assist the actions of the Pennsylvania Emergency Management Agency in
addressing the consequences of the emergency,

FURTHER, I hereby authorize the Secretary of the Pennsylvania Department of Health,
in her sole discretion, to suspend or waive any provision of law or regulation which the
Pennsylvania Department of Health is authorized by law to administer or enforce, for such
length of time us may be necessary to respond to this emergency.
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FURTHER, I heveby authorvize the Secretuary of the Pennsylvania Department of
Education, in his sole discretion, to suspend or waive any provision of law or reguiation which
the Penasylvania Department of Education is autharized by law to adminisier or enforce, for
such lengeh af time as niay be necessary to respond to this emergency.

FURTHER, if investigations made on my behalf determine that the Conumonwenlth
needs greater flexibility in the application of state and federal motor carrier regulations to
acconmodate truck drivers involved in emergency activities during this emergency, I hereby
direct the Commanwealth Department of Transportation to waive or suspend any laws or federal
or siare regulations velated to the drivers of commercial vehicles,

FURTHER, I hereby divect that the applicable emergency response and recovery plans
af the Commanwealth, counties, municipalities and other entitivs be activated as necessary wnd
that actions twhken to implement those plans be coordinated through the Pennsylvania
Emergency Management Agency.

STILL FURTHER, I hereby urge the governing hodies and execntive officers of all
pelitical subdivisions affected by this emergency to act as mecessary to mect the curremt
exigencies as fegally authorized wnder this Proclamation, namely, by the employment of
temporary workers, by the rental of equipwent, and by emtering into such contracts and
agreements as mdy be requived to meet the emergency, all withenr regard to those time
consuming procedures and formalities normally prescribed by lw, mandatory constitutional
requirentent excepted.

GIVEN aniler my hamd and the Seal of the
Governor, at the City of Harrisburg, this
sixth day of March in the year of our Lord two
thousand nventy, and of the Commaonwealth the nvo
hundred and forty fourth.

x’

TOM IVOLF
Governar
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AMENDMENT TO
PROCLAMATION OF DISASTER EMERGENCY

June 3, 2020

WHEREAS, on March 6, 2020, I declared a disaster emergency due to the coronavirus
disease 2019 (COVID-19) pandemic that is devastating the country, including the
Commonwealth of Pennsylvania and its citizens;

WHEREAS, my Proclamation of Disaster Emergency of March 6, 2020, will automatically
expire on June 4, 2020, uniess renewed by Amendments;

WHERFEAS, as of June 3, 2020, 72,894 persons have tested positive or meet the requiremenis
to be considered as presumed probable cases for COVID-19 in the Commonwealth in all 67
counties, and 5,667 persons are reported to have died from the virus; and

WHEREAS, the COVID-19 pandemic continues to be of such magnitude or severity that
emergency action Is necessary fo protect the health, safety and welfare of affected citizens in
Pennsylvania.

NOW THEREFORE, pursuant to the provisions of section 7301¢c) of the Emergency
Management Services Cede, 35 Pa. C.5, §7301(c), I do hereby order and direct as follows:

1. The Proclamation of Disaster Emergency of March 6, 2020, is renewed for a period of
ninety days, and shall continue to apply to the Commonwealth of Pennsyivania,

2. All directives, authorized actions and provisions of the March 6, 2020, Proclamation of
Disaster Emergency shall remain in full force and effect until either rescinded by me or
ferminated by law.

This Proclamation Amendment shall take effect immedintely.

GIVEN under my hand and the Seal of the
Governor, at the city of Harrisburg, on this third
day of Junte nwo thousand twenty, the year of the
commonwealth the two hundred and forty-fourth.

Ao 0

TOM WOLF
Governor

EXHIBIT B
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Gouernor's Office

AMENDMENT TO
PROCLAMATION OF DISASTER EMERGENCY

August 31, 2020

WHEREAS, on Marck 6, 2020, I declared a disaster emergency due to the coronavirus disease 2019
(COVID-19) pandemic that is devastating the country, including the Commanwealth of Pernsyivania
and its citizens;

WHEREAS, the March 6, 2020, Proclemation of Disaster Emergency would have automatically
expired By aperation of law on June 4, 2020, unless further extended by my official action;

WHEREAS, I renewed the Proclamation of Disaster Emergency dated Muarch 6, 2020, by
Amendment to Proclamation of Disaster Emergency (1° Amendment) on June 3, 2020, for an additionnl
ninety days;

WHEREAS, the June 3, 2020, Amendment to Proclamation is set to automatically expire by
operation of law on September 1, 2020, unless further extended by my official action;

WHEREAS, as of August 31, 2020, 134,025 persons have tested positive or meet the requirements to
be considered probable cases for COVID-19 in the Commonwealth in all 67 counties, and 7,495 persons
are reported to have died from the virus; and

WHEREAS, the COVID-19 pandemic continues fo be of such magnitude or severity that emergency
action is necessary to protect the health, safety, and welfare of affected citizens in Pennsylvania,

NOW THEREFORE, pursuant to the provisions of section 7301(c) of the Emergency Management
Services Code, 35 Pa. C.8. § 7301(c), I da hereby order and direct as follows:

1, The Proclamation of Disaster Emergency of Marclh 6, 2020, renewed by Amendment to
Proclamation of Disaster Emergency dated June 3, 2020, is renewed for a period of ninety days,
and shall continue to apply to the Commonwealth of Pennsylvania.

2. AH directives, anthorized actions, and provisions of the March 6, 2020, Proclamation of Disaster
Emergency and June 3, 2020, Amendment to Proclamation shall remain in full force and effect
until either rescinded by me or terminated by law.

3. This Proclamation Amendment (2™ Antendment) shall take effect immediately.

GIVEN under my hand and the Seal of the Governor, at
the city of Harrisburg, on this thirty-first day of August
two thousand twenly, the pear of the commonwealtl the
two hundred and forty-fifih.

ot 0

TOM WOLF
Governor

EXHIBIT C
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% pennsylvania

! DEPARTMENT OF HEALTH

Order of the Secretary of the Pennsylvania Department of
Health Requiring Universal Face Coverings

COVID-19 is a contagious disease tha is rapidly spreading from person to person. People
infected are capable of exposing others to COVID-19 even if their symptoms are mild,
such as a cough, or even if they are asymptomatic. Additionally, exposure is possible by
touching a surface or object that has the virus on it and then touching one’s mouth, nose,
or eyes. Symptoms of COVID-19 may include fever, cough, shortness of breath, chills,
repeated shaking with chills, muscle pain, headache, sore throat, and new loss of taste or
smell. Early symptoms may also include chiils, body aches, sore throat, headache,
diarrhea, nausea or vomiting, and runny nose. Older adults and people who have serious
chronic medical conditions are at a higher risk for serious illness.

The first cases of COVID-19 were reported in the United States in January 2020. Since
then, multiple areas of the United States have experienced “community spread” of COVID-
19, meaning that thc illness is being transmitted through unknown contact, and not from
contacts with known cases. On March 6, 2020, afier the first cases of COVID-19 in the
Commonwealth of Pennsylvania were confirmed, the Governor issued a Proclamation of
Disaster Emergency. Since that date, the number of positive cases has continued to rise,
and community spread has continued in the Commonwealth as well. Case counts rapidly
increased throughout the Commonwealth in March and April, 2020. As of July I, 2020,
every county in the Commonwealth has been affected, the number of cases is 87,242, and
6,687 individuals have died from COVID-19.

In order to slow the spread and protect the people of the Commonwealth, the Governor and
Lissued Orders on March 19, 2020, closing all Commonwealth businesses that are not life
sustaining. See Order of the Governor of the Commonwealth of Pennsylvania Regarding
the Closure of All Businesses That Are Not Life Sustaining, as amended; Order of the
Secretary of the Pennsylvania Department of Health Regarding the Closure of All
Businesses That Are Not Life Sustaining, as amended. On April 1, 2020, the Governor and
Iissued Orders directing all individuals in Pennsylvania to stay at home. See Order of the
Governor of the Commonwealth of Pennsylvania for Individuals to Stay at Home, as
amended; Order of the Secretary of the Pennsylvania Department of Health 1o Stay at
Home, as amended.

In addition, I issued an Order on April 15, 2020, requiring mitigation mcasures to be
applied at businesses thal are permitted to engage in in-person operations, including a
requirement that all customers wear masks while on premises of businesses that serve the
public within a building or a defined area and directs businesses to deny entry to individuals
not wearing masks, unless the business is providing medication, medical supplies, or food,
in which case the business must provide alternative methods of pick-up or delivery of such
goods. Individuals who canniot wear a mask due to a medical condition (including children
under the age of 2 years per CDC guidance) are permitted to enter the premises and are not

EXHIBIT D
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required to provide documentation of such medical condition. See Order of the Secretary
of the Pennsylvania Department of Health Directing Public Health Safety Measures for
Businesses Permitted to Maintain In-person Operations.

Those mitigation efforts slowed the spread of the disease, protected our hospitals from
being overwhelmed, and enabled our hospitals to care for our ill residents. Accordingly,
in Orders on May 7, 2020, the Governor and I suspended restrictions for certain areas
instituted in the orders on March 19, 2020, as amended, and April 1, 2020, as amended.
See Order of the Governor of the Commonwealth of Pennsylvania for Limited Opening of
Business, Lifting of Stay at Home Requirements, and Continued Aggressive Mitigation
Efforts, as amended; Order of the Secretary of the Pennsylvania Department of Health for
a Limited Opening of Businesses, Lifting of Stay Home Requirements and Continued
Aggressive Mitigation Efforts, as amended.

These mitigation strategies, practiced by all persons in the Commonwealth, have been
successful in slowing the spread of the virus, and have allowed the phased and considered
reopening of the Commonwealth, see Order of the Governor of the Commonwealth of
Pennsylvania for the Continued Reopening of the Commonwealth of May 27, 2020, as
amended; Order of the Secretary for the Continued Reopening of the Commonwealth of
May 27, 2020, as amended. Person-to-person spread does continue however, and with the
reopening, the Commonwealth is beginning to see increases in new cases, Mindful of the
need to slow this increase, in order to avoid the types of stringent Commonwealth-wide
mitigation strategies that were discontinued a short time ago, and in order (o avoid the
resurgence that is overwhelming the health care systems and public health systems in other
states, | am ordering that all persons in the Commonwealth wear face coverings in
accordance with this Order. Face coverings can decrease the spread of respiratory droplets
from people. See hitps://www.cde.oov/coronaviris/2019-ncov/ revent-settine-sick/cloth-
face-cover-ouidance.html#recent-studies. When used in public settings, face coverings
will work to reduce the spread of COVID-19 in the Commonwealth.

COVID-19 is a threat to the public’s health, for which the Secretary of Health may order
general control measures, including, but not limited to, closure, isolation, and quarantine,
This authority is granted to the Secretary of Health pursuant to Pennsylvania law. See
section 5 of the Disease Prevention and Control Law, 35 P.S. § 521.5; sections 2102(a) and
2106 of the Administrative Code of 1929, 71 P.S. §§ 532(a), and 536; and the Department
of Health’s regulations at 28 Pa. Code §§ 27.60-27.68 (relating to disease control measures;
isolation; quarantine; movement of persons subject to isolation or quarantine; and release
from isolation and quarantine). Particularly, the Department of Health has the authority to
lake any disease control measure appropriate to protect the public from the spread of
infectious disease. See 35 P.S. § 521.5; 71 P.S. § 532(a), and 1403(a); 28 Pa. Code § 27.60.

Accordingly, on this date, July 1, 2020, to protect the public from the spread of COVID-
19, T hereby order:
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Section 1: Face Coverings Defined

“Face covering” means a covering of the nose and mouth that is secured to the head
with ties, straps, or loops over the ears or is wrapped around the lower face. A
“facc covering” can be made of a variety of synthetic or natural fabrics, including
cotton, silk, or linen. For purposes of this order, a face covering includes a plastic
face shield that covers the nose and mouth. “Face coverings™ may be factory-made,
sewn by hand, or be improvised from household items, including but not limited to,
scarfs, bandanas, t-shirts, sweatshirts, or towels. While procedural and surgical
masks intended for healthcare providers and first responders meet these
requirements, such as N95 respirators, these specialized masks should be reserved
for appropriate occupational and health care settings.

Section 2: Face Coverings Required

Except as provided in Section 3, individuals are required to wear face coverings if

they are:

A. outdoors and unable to consistently maintain a distance of six feet from individuals

who are not members of their household;

B. in any indoor location where members of the public are generally permitted;

C. waiting for, riding on, driving, or operating public transportation or paratransit or

while in a taxi, private car service or ride-sharing vehicle;

obtaining services from the healthcare sector in settings including, but not limited
to, a hospital, pharmacy, medical clinic, laboratory, physician or dental office,
veterinary clinic, or blood bank; or

engaged in work, whether at the workplace or performing work off-site, when
interacting in-person with any member of the public, working in any space visited
by members of the public, working in any space where food is prepared or packaged
for sale or distribution to others, working in or walking through common areas, or
in any room or enclosed area where other people, except for members of the
person’s own household or residence, are present when unable to physically
distance.

Section 3: Exceptions to Face Covering Requirement

A. The following are exceptions to the face covering requirement in Section 2:

i.  Individuals who cannot wear a mask due to a medical condition, including
those with respiratory issues that impede breathing, mental health condition,
or disability;
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ii.

iii.

iv.

B.

Section 4:

Section 5:

Individuals for whom wearing a mask while working would create an unsafe
condition in which to operate equipment or executc a task as determined by
local, state, or federal regulators or workplace safety guidelines;

Individuals who would be unable to remove a mask without assistance;
Individuals who are under two years of age;

Individuals who are communicating or seeking to communicate with someone
who is hearing-impaired or has another disability, where the ability to see the
mouth is essential for communication;

Individuals are not required to show documentation that an exception applies.

Prior Orders

This Order is intended to be read in concert with my Order Relating to Public Health
Safety Measures for Businesscs Permitted to Maintain In-person Operations, dated
April 15, 2020, and with the Governor’s and my Orders for the Continued
Reopening of the Commonwealth, dated May 27, 2020.

Effective Date

This Order is effective immediately and will remain in effect until further notice.

CCR

Rachel Levine, MD
Secretary of Health
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COMMONWEALTH OF PENNSYLVANIA
QFFICE OF THE GOVERNOR

ORDER OF
THE GOVERNOR OF THE COMMONWEALTH OF PENNSYLVANIA
DIRECTING TARGETED MITIGATION MEASURES

WHEREAS, the World Health Organization amd the Centers for Disease Control and
Prevention declared the coronavirus disease 2019 (“COVID-19"} a pandemic; and

WHEREAS, the COVID-19 pandemic has created a national emergency in the United States of
America; and

WHEREAS, pursuant 1o section 7301(aj of the Emergency Management Services Code, 35 Pa.
C.8. § 7301(a), | am charged with the responsibility to address dangers facing the Commonwenlth
of Pennsylvania (“Commonwealth") that result from disasters; and

WHEREAS, on March 6, 2020, pursuant to section 7301(c) of the Emergency Management
Services Coile, 35 Pa. C.8. § 7301(c), I procinimed the existence of a disuster emergency throughort
the Commonweanlth as a result of COVID-19, and further extended the disaster emergency by
Amendment on June 3, 2020; and

WHEREAS, in execating the extraordinary responsibility outlined above, I am authorized
during a disaster emergency to issue, amend and rescind execntive orders, proclamations and
regulations and those directives shall have the force and effect of law pursnant to 35 Pa. C.S. §
7301(h); and

WHEREAS, in addition to the authorities to which I am granted by law, my Secretary of Health
has the authority to determine and employ the most efficient and practical means for the prevention
and suppression of disease pursiaant to 71 P.S. § 532(a) and 71 P.S. § [403(a); and

WHEREAS, these means include isolation, guarantine, and any other control measnre
needed pursuant 1o 35 P.S, § 521.5; and

WHEREAS, I previously issued an Order closing all businesses that are not life sustaining in
the Commonweaith; see Order of March 19, 2020, as amended; and

WHEREAS, I previously issued an Order directing all individuals in Pennsylvania to stay
at home; see Order of April 1, 2020, as amended; and

WHEREAS, while the Contmomwealth’s mitigation efforis to date have helped curtail the
spread of COVID-19 without everwhelming medical resources, the number of positive cases
continues to rise; and

WHEREAS, as of July 15, 2020, the Commonwealth has 97,665 positive cases of COVID-
19 in all sixty-seven counties and 6,957 deaths from COVID-19; and

WHEREAS, the Pennsylvania Department of Health has seen new increases in cases due fo
community spread; and

WHEREAS; my Secretary of Health issued an Order on July 1, 2020, requiring universal face
coverings 1o be worn by all persons in the Conunonwealth; and

WHEREAS, despite the Secretary of Health's July 1, 2020 Order, there remains an urgent need

to further cfforts to slow this new increase in cases to avoid the more-siringent mitigation strategies
pursuant to previeus Orders recently discomtinued; and

EXHIBITE
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WHEREAS, in addition to ny general powers, during a disaster emergency | am authorized
specifically to:

1) suspend any regulatory statute prescribing the procedures for conduct of Commonwenlith
business, or the orders, rules or regulations of any Commonwealth agency if strict
compliance with the provisions of any statute, order, rule or regulation wonld in any way
prevent, hinder or delay necessary action in coping with the emergency;

2) utilize all resources of the Commonwealth and each political subdivision as
reasonably necessary;

3} transfer the direction, personnel, or functions of Commonwealth agencies or units thereof
Jor performing or facilitating emergency services;

4) commandeer any private or public proaperty if necessary to cope with the disaster;

3) direct and compel the evacaation of all or part of the population from any stricken or
threatened area;

6) prescribe routes and modes of transportation and destinations;

7) control ingress and egress to and from a disaster area and the mavement of persons within
the area and the occupancy of premises therein;

8) suspend or limit the sale, dispensing, or transportation of alcoholic beverages, firearms,
explosives, and combustibles.

35 P C.5. § 7301(p.

NOW THEREFORE, pursuant to the authority vested in me and my Administration by the laws
of the Commonwealth of Pennsylvania, I do hereby ORDER and PROCLAIM as follows:

Section 1: Businesses in the retail food services industry, including bars, restaurants, and private
carered events

A, Bars

All bars are prohibited from conducting operations unless they offer sit-down, dine-in
meals or tnke-out sales of alcoholic beverages. Alcohol only can be served for on-premises
consumption when in the same transaction as a meal, Al service must be at a table or booth; bar
service is prohibited. Take-out sales of alcohol for the purposes of off-site consumption are
permitted subject to any limitations or restrictions imposed by Pennsylvania law. For purposes of
this Order, occupancy requirements shall be the following:

i. Limited to 25% of stated fire code maximum eccupancy for indoor dining.

i, A discrete indoor event or guthering within a bar is limited to 25 persons.
B. Restaurants & Private Catered Events

i\ The Guidance for Businesses in the Restaurant Industry Permitted to Opermte During
the COVID-19 Disaster Emergency to Ensure the Safety and Health of Employees and
the Public, dated May 27, 2020, as updated June 17, 2020 (the “Guidance”), is
incorporated herein by reference, with the exception of occupnncy requirements. For
purposes of this Order, occupancy requirements shall be the following:

a. Limited to 25% of stated fire code maxinmm occupancy for indoor dining.

b. A4 discrete indoor event or gathering in a business in the retail food services industry
is limited to 25 persons.

if, All  businesses in the retail food services industry, including restonrants,
wineries, breweries, private clubs and bars, are permitted to provide take-omt and
delivery sales of food, as well as dine-in service in both indoor and oeutdoor seating
areas so long as they strictly adhere to the requirements of the Guidance, as required by
this Order, including the following:
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a. Non-bar seating in ontdoor areas (i.e., tables or counter seats that do not line up to
a bar or food service area} may be used for customer seating,

b, Customers being served must be seated at a table.
¢ The maximum occupancy linit includes staff.

i, Secial distancing, masking, and other mitigation measures must be employed to protect
workers and patrons.

i Alcohol only can be served for on-premises consumption when in the same transaction
as a meal. Toke-out sales of alcohol for the purpeses of off-site consumption are
permitted subject ta any limitations or restrictions imposed by Pennsylvania law,

Section 2: Nightclubs

All nightclubs, as defined by the Clean Indoor Air Act, 35 P.5. § 637.2, are prohibited from
conducting operations.

Section 3: Events and gatherings other than those in businesses in the retail food services industry
addressed by Section 1

A. Indoor evenis and gatherings of more than 25 persons are prohibited.

B. Outdoor events and gatherings of more than 250 persons are prohibited.

C. For the purposes of this Order, Yevent and gathering" is defined as:

A temporary grouping of individuals for defined purposes, that takes place over a limited
timeframe, such as hours or days. For example, events and gatherings include fairs,
Jestivals, concerts, or shows and groupings that occur within larger, more permanent
businesses, such as shows or performances within amusement parks, individual showings of
movies on a single screen/auditorium within a multiplex, business meetings or conferences,
or each party or reception within a multi-room venne,

The term does not include @ discrete event or pathering in a business in the retail food
services industry addressed by Section 1.

D. The maximum occupancy limit includes staff.
Section 4: Teleworking

Unless not possible, all businesses are required to conduct their operations in whole or in
part remotely through individual teleworking of their employees in the jurisdiction or jurisdictions
in which they do business Where telework is not possible, employees may conduct in-person
business operations, provided that the businesses fully comply with all substantive aspects of: the
Order  of the  Secretary  ofthe  Pennsylvanin  Department  of Health Directing
Building Safety Measures, issued April 5, 2020; the Order of the Secretary of the Pennsylvania
Department of Health Directing Business Safety Measures (to keep employees and customers safe),
issued April 15, 2020; and all existing and future applicable guidance isstued by my Administration,
the Department of Health and the Centers for Disease Control and Prevention,

Section 5: Gyms and fitness facilities

All gyms and fitness facilities, while permitted 1o continne indoor operations, are directed fo
priaritize outdoor physical fitness activities, Outdoor activities must follow masking requirements
as provided by the Order of the Secretary of the Pennsylvania Department of Health Requiring
Universal Face Coverings, dated July 1, 2020, and mast provide for socinl distancing requirements
of persons being at feast 6 feet apart, as well as being limited by section 3 above, related to
gatherings.
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Section 6: Other Oriders

Any provisions af the my prior Order for the Continued Reopening of the Commonwealth,
dated May 27, 2020, and of the Order for a Limited Opening of Businesses, Lifting of Stny Home
Requirements and Continned Apgressive Mitigation Efforts, effective May 8, 2020, that are in
canflict with this Order are hereby superseded.

Section 7: Enforcement

Enforcement of this Order will begin on the effective date. All Conumonwealth agencies
involved in the licensing or inspection of any of the above-described facilities are directed to increase
their enforcement efforts to ensure compliance with these critical mitigation measures. All local
officials currently invelved ar able to be involved in the Commonwealth's enforcement efforts are
called upon to enforce these critical mitigation measures.

Section 8: Effective Date

This order shall take effect at 12:01 a.m. on July 16, 2020, and continue until further notice.

GIVEN under my hand and the Seal of the Governor,
af the city of Harrisburg, on this fifteenth day of July
two thousamd twenty, the year of the commonwealth
the two hundred and forty-fifth.

)

TOM WOLF
Governor
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ALLEGHENY COUNTY HEALTH DEPARTMENT

FOOD SAFETY PROGRAM FOOD SAFETY ASSESSMENT
3901 PENN AVE,

PITTSBURGH, PA 15224 REPORT

PHONE: 412.578-8044 Fax: 412.578-8190

Client ID: 201510290005 Client Name: The Crack'd Egg

Address: 4131 Brownsville Road Inspection Date: 08/11/2020
City: Pittsburgh State: PA  Zip: 15227 Purpose: - Partial Reinsp
Municipality:  Brentwood Inspector: Nakkeow , Varangkorn Permit Exp. Date: 10/31/2020
Category Code: 211-Restaurant without Liquor Priority Code: H

Re- Inspection: Pending - Inspector Re- Inspection Date:

Food Safety Assessment Categories Assessment Status Vijolation Rigk

¢ | S [ NO|NA| Vv [[High]Med. | Low

1 [Food Source/Condition
2 Cooking Temperatures #
3 Consumer Advisory .
4 Rehealing Temperatures #
5 Cooling Food #
B {Hot Holding Temperatures #
7 Cold Holding Temperatures #
8 [Facilities to Maintain Temperature
8 Date Marking of Food
10 Probe-Type Thermometers
11 Cross-Conlamination Prevention #
12 Employee Health #
13 Employee Personal Hygiene #
14 Cleaning and Sanitization #
15 Water Supply
16 Waste Water Disposal
17 Plumbing
18 Handwashing Facilities
19 |Pest Management #
20 [Toxic ltems
21 Certified Food Proteclion Manager
22 Demonstration of Knowledge
23 [Contamination Prevention - Food, Ulensils and Equipment
24 Fabrication, Design, Installation and Maintenance
25 [Toilet Room

0 0 ] 0 0 0 0 0
General Sanitation Assessment Status Violation Risk
’ S INO|NA| V High| Med. | Low

26 Garbage and Refuse

27 [Fioors

28 \Walls and ceilings

29 Lighting

30 Ventilation

31 ;Dressing rooms and Locker rooms
32 General Premises

33 ‘Administrative X
0 0 0 0 1 0 0 0
# U.S. Centers for Disease Controi and Prevention “high risk" 0 0 0 0
for
& - Diamon erved NA - Not Applicable V- Violation
Client # 201 202008110058 «

EXHIBIT F



Case 2:20-cv-01434-RJC Document 1-7 Filed 09/23/20 Page 2 of 2

ALLEGHENY COUNTY HEALTH DEPARTMENT

FOOD SAFETY PROGRAM FOOD SAFETY ASSESSMENT

3901 PENN AVE,
PITTSBURGH, PA 15224 REPORT

PHONE: 412-578-8044 Fax: 412-578-8190

INSPECTION DETAILS

Inspector Name: Nakkeow , Varangkorn Balance Amount: $0.00

Placarding: Closure/lmminent Hazard Contact: Kimberly & Don Waigar
Start Time: 12:30:00 PM End Time:01:45.00 PM Phone: {412) 881-3000
Violation: 33 Administrative

Comments: 330.1b

- Failure to comply with mask or facial covering guidelines. 4 employees who take orders and
deliver food to guests observed not wearing facial coverings. Facility owner observed not wearing
a facial covering. Observed one guest enter the facility without a8 mask or facial covering and
proceeded to seat himself,

- Facility will remain closed for 7 days. Do nol conceal or remove the closure placard. A
reinspection must be requested and an inspection must be conducted prior to permit
reinstatement.

337.1
- Summary Suspension/imminent Hazard If the Director finds there is imminent danger to the
public health the permit shall immediately be suspended.

PA Disease Prevention and Control Law, Section 521.5

Order of the Secretary of the Pennsylvania Department of Health for Universal Face Coverings,
dated July 1, 2020
Food Code Section(s): 330

Corrective Action: Employees and patrons are to properly wear face covering as described in the Order of the
Secretary of the Pennsylvania Department of Health for Universal Face Coverings, dated July 1,
2020.

The facility must provide a written copy of its COVID-19 prevention plan prior to reopening. The
facility must provide information on how it will comply to all COVID-19 orders and guidance
issued by the Commonwealth and the Allegheny County Health Department.

Other Assesment observations and comments:

Exceptional Observations:

General Comments:

Facility ordered closed per the Food Safety Program. Appeals can be sent to the address listed below. EH Supervisor,
Janet Russo, and EH Specialist |, Zachery Prokocki-Loomis, present for the inspection.

Address:

Dr. Debra Bogen
542 Fourth Ave
Pittsburgh, PA 15219

Partial re-inspection conducted in response lo violations pertaining to COVID-19 orders and guidance issued by the
Commanwealth and the Allegheny Counly Health Department.

Client # 201510290005 Page 2 of 2 202008110058
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COUNTY OF ALLEGHENY

RICH FITZGERALD
COUNTY EXECUTIVE

August 11, 2020

The Crack'd Egp
Kimberly & Don Waigand
4131 Brownsville Road
Pittsburgh,PA 15227

Re: Client# 201510290005
The Crack'd Egg
4131 Brownsville Road
Brentwood, 15227
Dear Kimberly & Don Waigand,
An inspection of your facility on 08/11/2020 indicates an imminent hazard to the public heaith.
THEREFORE, IN ACCORDANCE WITH ARTICLE [Il, SECTION 337, YOUR HEALTH PERMIT IS SUSPENDED AND YOU

ARE ORDERED TO CLOSE THE FACILITY IMMEDIATELY UPON RECEIPT OF THIS NOTICE.
ITISILLEGAL TO OPERATE A FOOD FACILITY IN ALLEGHENY COUNTY WITHOUT A HEALTH PERMIT.

Failure to close will result in immediate initiation of an enforcement action. Notice of permit suspension shall be posted in plain view
and shall nol be removed or concealed except by direction of the Department.

In order to have the health permit reinstated, you musl correct all emergency violations and submit to this office the attached form
requesting an inspection and reinstatement of the health permit.

Article X1 - "Hearings and Appeals" provides for your right for a hearing if aggrieved by this notice. Requests for a hearing must be
made in writing and filed with the Department within thirty (30) days upon receipt of this notice.

Please Contact me at (412)578-7919 to resolve this matter.

Sincerely,

jb-u.u‘/&wo

J Russo
Environmental Health Supervisor

Food Safety Program
3901 Penn Avenue, Building |

Pittsburgh, Pennsylvania 15224-1318 EXHIBIT G

Phone: (412) 578-8044

Fax: (412) 578-8190 l ,
www achd,net

RONALD A, SUGAR, ESQ., MBA, INTERIM DIRECTOR
ALLEGHENY COUNTY HEALTH DEPARTMENT
542 4TH AVE « PITTSBURGH. PA 15219
PHONE (41 2) 687-2243 » FAX(412)578.8325 » WWW.ACHD.NET
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Jim Coonex

From: The Crack'd Egg Restaurant <thecrackedegg250@gmail.com>
Sent: Tuesday, September 22, 2020 3:38 AM

To: Jim Caoney; Sy Lampl

Subject: Fwd: New Package Notification

This was the first attempt to serve me. I didn’t open it.

---------- Forwarded message ---------

From: Vijya Patel via Allegheny County Notification Service <moveitftp@alleghenycounty.us>
Date: Wed, Sep 16, 2020 at 8:58 PM

Subject: New Package Notification

To: <thecrackedepg?50@gmail.com>

New Package Notification

A package has been posted for you.

From: Vijya Patel

Subject: GD-20-9809 - Emergency Motion for Preliminary Injunction

EXHIBIT H
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Please use the following URL to view this package over a secure connection. After viewing this package, you
may also download any associated attachments or compose a reply using your favorite web browser.

(

htips://moveit.alleghenycounty.us/human.aspx?0rgID=5901&language=en&Username=thecrackedegz250%40

gmail.com&Arp06=704574170& Argl2=message

)

Use the following credentials when prompted:

Username: thecrackedegg250@gmail.com

Password: dbéeif

If you need assistance, please contact Allegheny County - Computer Services at 412-350-HELP /
ServiceDesk@AlleghenyCounty.US.

Regards,

Allegheny County Notification Service

Confidentiality Notice: This e-mail message, including any attachments, is for the sole use of the intended
recipient(s) and may contain confidential and privileged information. Any unauthorized review, use, disclosure,
forwarding, or distribution is prohibited.
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Hello,

Yesterday evening | emailed a copy of the
Emergency Motion and proposed court
order for GD-20-9809 to you through
FTP. It is a valid email so you may open it
and view the documents. | could not
send it to you through outlook because
the file size was too large. Attached is a
pdf copy of the email | sent to you
yesterday so that you may easily identify
it. Please do not hesitate to contact me
if you have any questions.

Thank you,

EXHIBIT |
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COMMONWEALTH OF PENNSYLVANIA
OFFICE OF THE GOVERNOR

Auvgust 24, 2020

Dear Members of the Senate of Pennsylvania:

As you may be aware, on May 7, 2020 [ issued an Executive Order suspending notice provisions
under the Landlord and Tenant Act of 1951 and the Manufactured Home Community Rights Act,
effectively suspending evictions and foreclosures across the commonwealth in order to protect
Pennsylvania renters and property owners affected by the COVID-19 pandemic. In July, [ extended that
initial Order through August 31%. Unfortunately, given my authority under the Emergency Services
Management Code, an executive order further extending protections from foreclosure and eviction is not a
viable option. Any further relief must be a product of the Legislature.

In addition, I wish to make you aware of a number of serious defects in Act 24 of 2020 that are
preventing funding allocated by the General Assembly for assistance to renters and mortgage holders from
achieving their intended purpose. In order to prevent serious negative consequences for Pennsylvania
renters and homeowners, I urge the General Assembly to take action as soon as possible to both extend the
moratorium and fix Act 24.

My May 7" Executive Order was issued pursuant to authority under the Emergency Services Code,
35 Pa. C.8. § 7302(a), which allows me to temporarily suspend or modify the requirements of statutes or
regulations necessary to provide temporary housing for disaster victims. Pursuant to this authority, I
suspended certain preconditions for foreclosure and eviction actions under the Loan Interest Protection
Law, 41 P.S. § 101, et seq., the Homeowners Emergency Assistance Act, 35 P.S. § 1680.41, et seq., the
Landlord and Tenant Act of 1951, 68 P.S. § 250.101, et seq., and the Manufactured Home Community
Rights Act, 68 P.S. § 398.1 et seq. Unfortunately, the statutory language of Section 7302(a) contains a
narrow limitation on the amount of time that suspensions may be exercised related to temporary housing,
preventing me from further extending the moratorium beyond the end of this month.

The expiration of the moratorium would be less significant if the programs established to assist
renters and homeowners in Act 24 were functioning as intended to provide payment assistance.
Unfortunately, there are a number of provisions of the legislation that are creating significant administrative
and programmatic challenges for the Pennsylvania Housing Finance Authority (PHFA), which is charged
with administering the programs. In particular, the $750 cap on assistance has proven too low for landlords
to go through the process necessary to participate in the program. 1 have attached a letter from PHFA's
Executive Dircctor Robin Wiessmann further outlining the issues her agency belicves must be addressed in
order for the program to be successful.

The General Assembly must act to fix these problems immediately to provide meaningful
assistance to this vital sector of the economy and prevent the displacement of Pennsylvanians as we continue
to fight the COVID-19 virus. The Legislaturc should raise the $750 a month payment to at least 130% of
HUD limits which would actually assist landlords in higher cost arcas] lead to greater participation in the
program and incrcase the number of tenants assisted. In addition, the program should allow participants

EXHIBIT J
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that nced assistance to get rental assistance without being in arrears. Pennsylvanians should not have to
forego food or medicine in order to remain current on rent and to be eligible for relief. Finally, landlords
and tenants should be permitted to enter into repayment agreements for amounts not paid.

Without these urgently needed changes, payment assistance is not reaching residents who badly
need it and these funds will ultimately be returned to the federal government at the end of the year. Upon
the expiration of the moratorium at the end of the month, notices of eviction and foreclosure will again be
able to be sent. This begins a process that takes time, but that ultimately concludes with our fellow
Pennsylvanians being removed from their homes. I understand that members of the General Assembly have
been working with affordable housing advocates and representatives of landlords on issues including
forbearance flexibility, and I certainly hope that work continues. In the interim, [ urge the General Assembly
to act immediately to prevent evictions and foreclosures by passing legislation to temporarily extend the
existing moratorium and fix the PHFA rent and mortgage programs so they can provide the assistance
desperately needed to keep Pennsylvanians in their homes during this unprecedented time.

Thank you for your consideration.
Sincerely,

X

TOM WOLF
Governor





