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A Prosecutor’s Perspective



that order, Justice Wiley granted defendant’s motion to dismiss 

the People’s prosecution was 

barred by New York’s statutory double jeopardy prohibition. 



Is the People’s prosecution of defendant permitted under CPL §

—

New York’s statutory double jeopardy prohibition, CPL §

This prosecution stems from defendant’s scheme in New York County, 

rney’s Office commenced a grand



defendant’s criminal activities. That investigation was halted due to the 

—all stemming from defendant’s scheme to 



York’s statutory double jeopardy bar. 

State’s double jeopardy statute applied to the state prosecution

Wiley, J.) granted defendant’s motion and dismissed the indictment. In a written 



, and thus are not barred by the State’s 

ppendix (“A.”) 



that overstated the company’s income

vastly overstated the company’s . Citizens Bank ultimately declined defendant’s 



profit and loss statements for one of his companies that overstated the company’s 

In November 2016, the bank approved defendant’s loan application, and defendant 

bank in connection with his prior loan applications. The bank approved defendant’s 

On February 22, 2018, the Special Counsel’s Office of the United States 

Department of Justice (“ ”) filed a superseding indictment in a federal 



“Federal Indictment”)

defendant’s businesses, his finances, and certain properties owned by him

pertained to defendant’s mortgage



defendant’s jury trial on the Federal Indictment commenced

before the Honorable T.S. Ellis III in the Eastern District of Virginia (the “Federal 

Proceeding”)

) relating to defendant’s mortgage application on the 

—

—

unable to reach a unanimous verdict (the “Hung Counts”

“address dismissal of the [Hung] counts” (



the court indicated that the Hung Counts were “dismissed with prejudice” (

f defendant’s guilty plea in that

—

“admitted to the conduct constituting [the Hung Counts] ” and noted that it would be 
“part of the related conduct” that the court would “consider[ ] . . . in sentencing” 

would “dismiss the [Hung] counts . . . without prejudice” (

“dismis prejudice” (

Relying on the court’s statements that 

the federal prosecution was not a “previous prosecution” under CPL §



rney’s Office commenced a 

tion into defendant’s mortgage

defendant’s trial ’s Office

barred by New York’s



criminal transaction where “each of the offenses as defined contains an element which 

evil.”

designed to prevent “very different kinds of harm or evil” than the s
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defendant’s motion to dismiss the indictment in its entirety, concluding that the state 

—as even defendant did not “seriously 

dispute”—

. As to the exception’s second prong, however, 

prevent “very different kinds of harms” were all “designed to combat

”

Fraud was intended to protect “financial entities” from “financial fraud,”

“mortgage lending businesses” 

dismissed that view of the statute’s purpose as too narrow and 

the “overarching reason” for protecting those financial institutions 

“promote stability in the overall economy”

was “aimed at combating 

”



—

—were enacted “ ”

York’s was part of legislation to “address the 

”

concluded that the “purpose” of 

“was to address the 2008 financial crisis and to assist in preventing 

”

New York’s crime of 

to commit this crime, a defendant must have the “intent to defraud that 

” “another crime”

that the “basic harm the 

” 

“the crime of falsifying business records provides a 

” “c

” explained, “in this case, the bank fraud was 

”



Falsifying Business Records was directed at “the same broad category of harm” as 

was too “limited” 

York’s Scheme to Defraud statute “has been applied to disparate fraudulent schemes” 

“designed to combat fraud”—the “same broad type of evil” 

the “federal bank fraud statute was directed at combating financial fraud in 

lending institutions” in order “to prevent overall economic damage to our society” 

and “[t]he purpose behind the scheme to d ”

“both the 

” “look[ed] at the objectives of”

“the targeted 

harm” — ly, “preventing finan ”
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tate’s 

’s determination that the different



 

40.20 provides that “[a] person may not be separately prosecuted for 

two offenses based upon the same act or criminal transaction.”

nine exceptions under which “sequential prosecutions 

for offenses arising from the same criminal transaction” are permitted. 

—

—

the same “criminal transaction” where two conditions are satisfied. 

First, each offense “as defined contains an element which is not an 

other,” and second, “the statutory provisions defining such offenses are designed to 

prevent very different kinds of harm or evil.” CPL §

he Court of Appeals has explained that “the 

harm or evil” that an offense was designed to prevent for purposes of CPL 

40.20(2)(b) must “be analyzed by reference to the statutory provisions defining such 

s charged.” 



way, CPL § 40.20(2)(b) “looks not to the evil toward which the particular prior 

question was addressed.” 

is the one the “penal legislation was 

to prevent”)

A.D.3d 1293, 1295 (3d Dep’t 2008) (explaining that the different

40.20(2)(b) requires an examination of the “statute[s] as worded” to determine 

whether the statutes “seek[ ] to address a different kind of harm”)

, 170 A.D.2d 43, 48 (3d Dep’t 1991) (looking at “ ” “

annotations” to determine harm sought to be prevented by statute); 

224 A.D.2d 824, 825 (3d Dep’t 1996) (examining legislative h

“purposes” of federal 



49 (4th Dep’t 2019) ( “ ”

islative “objective[s]” of marih

statutes target “very different

” 

3d Dep’t 1984) (

“directed to controlling availability and use of the 

nce” and the other was “intended to prevent the propagation of the plant 

within [the] State”)

t “different classes 

”

xplaining that the “evil or harm” a statute was desig

“correspond[ ]” to a “general category of ‘ ’”)

state homicide offense was “focuse[d] exclusively on the prevention 

of the killing of police officers” and the federal bank robbery offense was enacted for 

“the protection of financial institutions”); 

concluding that Scheme to Defraud statute was a “consumer protection measure” 



“very different” within the meaning of CPL § 40.20(2)(b), even if they relate to the 

—one “directed to control

of” marihuana and another “intended to prevent the propagation of the plant within 

[the] State”—

was “entirely 

different” than the harm

“a consumer 

” the Offering a False Instrument for Filing statute “was enacted 

” and the Falsifying Business Records 

statute was intended to “prevent a business entity from being defrauded by means of 



records.”

Title K, as “Offenses Involving Fraud,” and the two false records offenses are 

grouped in Article 175, as “Offenses Involving False Written Statements.”

Dep’t 1999) (holding that prosecution under 

People v. O’Neill, 285 A.D.2d 669, 671 (3d Dep’t 2001) 

“[t]he evil sought to be prevented by the [State] conspiracy statute is the deterrence of 



concerted activity in furtherance of a criminal purpose,” which is distinct from the evil 

O’Neill

the “State conspiracy laws . . . have a more general aim at deterring concerted activity 

in furtherance of a criminal purpose”).

The People’s 

did not “seriously contest[ ]” below (A.17, 19),

 

“knowingly execute



r promises.” 18 U.S.C. § “

institution” is defined in 18 U.S.C. 

“

” ition of “finan ”

A “mortgage 

lending business” is “an organization which finances or refinances any debt secured 

of such organizations, and whose activities affect interstate or foreign commerce.” 

he statute requires that the target of the fraud be a “financial institution.” 

18 U.S.C. § 1344 (barring a scheme “to defraud a financial institution” or to obtain 

property “under the custody or control of a financial institution”).

Consistent with the statute’s text, the legislative history further demonstrates 

“not 



specifically designed to reach” fraud perpetrated against those institutions, such as 18 

Fraud Statute: A Prosecutor’s Perspective

address “complex frauds aimed at financial institutions”

The Supreme Court held that a “bad ” was not a “statement” within the 

kiting schemes, “the most pervasive form[ ]” o

“closely related” to 



revealed a “serious gap[ ]” in

“crimes committed against federal ”

creating a “plain need” for a “assure effective 

mitted” against banks

. The statute “protect[s] the financial integrity of [banking] institutions” by 

Fraud statute was intended to “criminalize 

banks”). In that respect, the statute reflects a “strong federal interest in protecting the 

s.” S. Rep. No. 98

amended the Bank Fraud statute to broaden the definition of a “financial institution” 

de a “mortgage lending business.” 



“[F]raudulent mortgages” affected “the health of the banking 

system and the overall economy.” 

he financial crisis had caused “banks and 

losses associated with the subprime mortgage industry,” resulting in the collapse “of 

[the] Nation’s largest and most venerable financial institutions.” S. Rep. No. 111

“responsible for nearly half the 

residential mortgage market before the economic collapse,” were “

outside the scope of traditional Federal fraud statutes.” 

“unscrupulous mortgage brokers and Wall Street financiers” to commit financial 

, forcing “[t]axpayers” to “bear the burden of [the] financial downturn ”

“Given the impact of these businesses on federal

regulated institutions,” Congress determined that expanding the definition of 

“financial institutions,” 

“to cover new conduct by new actors” that it 

“ ” 



. Consistent with Congress’s purpose when it enacted the 

provides that a “person who attempts or 

conspires to commit” certain crimes—

—“shall be subject to the same penalties as 

ission of which was the object of” the conspiracy.

guarantees the “same penalties” for conspiracy to commit bank 

persons agreed to commit bank fraud; and (2) with knowledge of the agreement’s 

criminal objective, the defendant “willfully joined the conspiracy with the intent to 

further its unlawful purpose.” 



“were afforded a potential windfall in terms of their sentence, vis

” which carried greater 

 



— — —

“engages

from one or more such persons.”  

financial institution’s



—

As reflected in the statute’s legislative history, the State 

“protect consumers” from “a growing number of frauds” that “involve[d] the fleecing 

of many victims” of small amounts of money, through pyramid, chain

by the bill’s sponsor indicates that the

were falling prey to “get rich quick schemes ” where “goods and 

services [were] promised and paid for but without the expected performance.” 

The creation of the Scheme to Defraud offense “was thought 



scams often escaped successful prosecution.” 

the “larceny promise statute”); 

“consumer protection measure” and thus designed to prevent a very different kind of 

than a statute that was “enacted to prevent persons from defrauding the State.”

“both 

designed to punish thieves and to protect property owners from thefts”). 



been “applied to disparate fraudulent schemes,” including schemes perpetrated 

Legislature’s purpose in enacting the statute 

t of Appeals’

, that the “statutory provisions defining 

articular criminal acts charged” determine the “harm or evil” 

“the 

question was addressed” “evil or harm that the 

to prevent.” 



“both the state 

—

” that “the federal bank fraud statute was 

overall economic damage to our society,” and the “purpose behind the scheme to 

” . But, as the statute’s legislative 

“generally,” Justice Wiley’s contrary conclusion 

lature’s principal purpose 

was to protect individual consumers from “being bilked of small amounts of money 

.” 

—



, “fraud ”

—

—

“a prosecution for cocaine possession . . . satisfies an objective 

osecution for marihuana possession.” 

ty. 2006) (defendant’s guilty



aff’d without opinion 1st Dep’t 

Dep’t 2014), 

intended “to prevent the post office from being used to

schemes,” whereas the state crime 

prevent “the waste of the time and resources of law enforcement.” 



statutes targeted conduct that would “defraud” the victim, the court 

(Scheme to Defraud was “a consumer protection measure;” 

Justice Wiley’s 

as “offenses involving fraud.” Yet, those crimes 

In that regard, the “general 

“ ”
170.45, Criminal Simulation, when “with intent to defraud, he makes or alters 

authorship which it does not in fact possess.” And, Penal Law §
the Government, penalizes a “public servant or party officer” who engages in a 
scheme to “defraud the state or to obtain property, servi
the state . . . by false or fraudulent pretenses, representations or promises.”  



]” of the Penal Law is to “proscribe conduct which unjustifiably and 

.” Penal Law 

New York’s crime of 

requires that a person, “with intent to defraud” and to “commit 

or to aid or conceal the commission thereof:” 

175.05, 175.10. “Enterprise” is defined as “any entity of one or more 

political or governmental activity.” Penal 



175.00(1). A “business record” is “any writing or article . . . kept or maintained 

by an enterprise for the purpose of evidencing or reflecting its condition or activity.” 

an “intent to commit another 

crime or to aid or conceal the commission thereof.” Penal Law § 17

New York’s Falsifying Business Records statute also satisfies the different



(explaining that statute was intended to prevent fraud “by means of false entries in 

[entity’s] books or records”). T

, 241 A.D.2d 126, 148 (1st Dep’t 1998) (

(1st Dep’t 2007) (

was “exposed to an actual or 

potential risk of loss”).

—



of “any entity of one or 

”

71 (2006) (explaining that the Legislature “intended to 

protect outsiders, as well as insiders, from fraudulent falsification of an enterprise’s 

records” in enacting Penal Law §

The statute’s legislative history further demonstrates that th

. 1030. The new statute “embrace[d] and 

somewhat expand[ed]” on Penal Code §



that the “basic harm 

aims to combat is fraud,” the “same broad category of harm” that the federal 

raud statute “seeks to combat” (

—

’s explanation for

“the crime of falsifying business records 

illary crime to the bank fraud” ontrary to Justice Wiley’s conclusion 

), even a crime that could be deemed “ancillary” to another crime, can still be 



“ ” “

”



“[n]o individual who applies for a residential mortgage loan and intends to occupy 

such residential property which such mortgage secures” is liable for committing the 

crime of Residential Mortgage Fraud, unless that individual “acts as an accessory” to 

As with the other state offenses, New York’s Residential Mortgage Fraud 

“written statement.” Pena

w the written statement contained “false 

information” or concealed a “material” fact. 



defendant’s knowledge and intent as it pertains to a written statement. Additionally, 

raud punishes “fraudulent ‘ ’” and not “completed 

frauds,” defendant need not succeed in obtaining 

The “harm or evil” addressed by an attempt under Penal Law 
110.00 is equivalent to that of the “substantive” offense that th

“charged with attempting to commit.”



to the protected class of “financial 

institutions.”

New York’s 

187, was enacted in 2008, as part of legislation to address the “mortgage 

foreclosure crisis” then facing the state. 

. “Many families [had] lost their homes 

rhoods [had] been devastated.” Senate Mem., 

market that “contributed to many mortgage foreclosures,” and to prevent a 

(explaining that “comprehensive 

legislation” was enacted “to address the fraud which contributed in great part to the 

‘sub prime’ lending crisis”)



—

— crisis was “affecting tens of thousands of 

families” and the “

so many people in this state.” L. 2008, Ch. 472 

provides “essential consumer protections to prevent lenders and brokers from taking 

advantage of borrowers eager to realize the American dream of homeownership.” 

“have been duped, [and] taken advantage of with teaser rates”). 

“intend[ ] to occupy,” the homeowner “acts as an accessory” to 

187.01. That exemption shows that the Legislature’s intent was to protect individual 
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“residential mortgage loans” obtained on “residential real property.” Penal Law 

statute’s reach 

who then overvalued property “so the mortgage broker [could] sell a bigger loan and 
make a maximum . . . profit for themselves.” 

were sold “adjustable rate mortgage[s]” and were wrongly told that if the interest rate 
increased, they would “be able to refinance based on the new
home.” 

protecting “American taxpayers” from fraud perpetrated by 
“unscrupulous mortgage brokers and corrupt financiers.” 

10, at 2 (noting that “many 
thousands” of Americans were “losing their homes to foreclosure”)

of Bank Fraud. Congress believed that “some Mr. and Mrs. Main Street Americans 
[had] played a role” in the fraudulent practices by making “fa

a mortgage that they could not afford,” and Congress responded with “an even
handed approach” in order to “stamp out fraud” whether it occur[red] on 

”

(Continued…)



erent harms because the federal offenses protected “financial institutions in which 

the government has an interest” and the state offenses focused on preventing “the 

killing of police officers”); 

(…Continued)

Senate debate on the bill. In that debate, a senator notes that the “banks in 
many cases aren’t the holders of the mortgage[s]” that were now the subject of 

sidential Mortgage Fraud covers “
” 



—



conspiracy offense. The State’s conspiracy statute thus satisfies the first prong of CPL 

New York’s 

As this Court has held, “[t]he evil 

”

O’Neill 671 (concluding that the “State conspiracy laws . . . 

purpose”). That “is an offense separate from 

the crime that is the object of the conspiracy.” 



—

—

—

— —



Dep’t 2001), this Court held that a federal prosecution for conspiracy to commit 

—

’s

O’Neill



New York’s Fourth

was intended to “protect

agreements,” he that legislative intent and “look[ed]” 

actual “objectives” of the particular conspiratorial conduct charged in the 

On that basis, Justice Wiley found that “the 

federal and state prosecutions here” targeted the same harm—“preventing financial 

fraud” (A

to prevent is measured by “the statutory provisions defining such offenses 

rather than . . . the particular criminal acts charged.”

(Continued…)



“concerted ” 

(…Continued)
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