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Defendants PRINCESS CRUISE LINES, LTD, CARNIVA
CORPORATION, and CARNIVAL PLC (“Defendants”) filéais Motion to Dismiss
the First Amended Complaint (“FAC”) under Federallés of Civil Procedure
12(b)(1), 12(b)(6), 12(f) and 23(d)(1)(D). This noot is made following the L.R. 7;
3 conference on September 25, 2020.

INTRODUCTION

This is a would-be class action of cruise-ship pagsrs impacted by
COVID-19, but it is brought by an individual whoeonot allege facts to establis
causation—indeed, who does not allege contractimey disease on Defendant
vessel—and who contractually waived her right timdp a class action. Plaintiff
Kathleen O’Neill alleges that she was a passengethe Coral Princesswhen it
embarked on a cruise from South American. Dedpiefact that transmission g
COVID-19 continues to this day, including amonggkarsophisticated institutions
O’Neill nonetheless seeks to hold Defendants liédnidailing to anticipate and stoy
a COVID-19 outbreak in early March 2020, at theyveutset of what became th
global COVID-19 pandemic. O’Neill's claims are anable and fail for severa

reasons.

First, O’Neill does not plausibly allege facts tstablish causation. While

O’Neill alleges that she tested positive for COVID- several days afte
disembarking from th€oral Princessshe tellingly does not allege that she actua

contracted the disease on the vessel. As othetscouthis District have found in

COVID-19 related litigation directed against Defants, this failure alone is

sufficient basis to dismissSee Dachinger v. Princess Cruise Lines Lib. 2:20-
cv-03847-RGK-SK, slip op. at 8 (C.D. Cal. Sep. 82@). And given O'Neill's
allegations that her COVID-19 symptoms did not hegntil several days after sh

returned to her home, and that she spent the ilessttd six days of the cruise

confined to her room with her husband who did rest fpositive for COVID-19,

O’Neill’s allegations do not “tend[] to exclude tlaiernative plausible explanation

1
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that she contracted COVID-19 after disembarkingnfithe Coral Princess Rueda
Vidal v. Bolton 2020 WL 5652492, at *1 (9th Cir. 2020). O’Naeilifailure to allege
facts to establish causation requires dismisstiefFAC.

Beyond this failure to allege causation, the FA&bauffers numerous othear
significant deficiencies. O’Neill's allegationsatih Defendants failed to develop
effective procedures in the early stages of thedeamc to stop the spread of
COVID-19 fall well short of the “extreme and outesgis conduct” required to
plead a claim fointentional infliction of emotional distress. O’Neill’'s altexgo
claims fail as to Carnival Corporation and Carnipdd as a matter of law. And
O’Neill’s express consent to a class-action waweher passenger ticket contragt
prevents her from bringing any class claims. MnaO’Neill's request for

injunctive relief fails because she lacks standiagseek prospective injunctivg

1%

relief.
BACKGROUND

[.  O’Neill’'s Experience Aboard the Coral Princess
O’Neill alleges the following: Kathleen O’Neill @nher husband were
passengers aboard tioral Princesswhen it departed from Chile on March b,
2020. (FAC {1 67). As th€oral Princesssailed toward Argentina, the COVID-19
crisis escalated around the world to the point gwats refused to allow the cruise
ship to dock. (FAC  72). Theoral Princesswas forced to remain at sea, during
which time an outbreak of COVID-19 occurred abdhelvessel. (FAC | 73).
O’Neill makes the following additional allegatiomdout her experience op
the Coral Princessand specifically with COVID-19:
* O'Neill and her husband mixed freely among the pagsrs and crew for
approximately 26 days until March 31 when passengere instructed tg
return to their cabins. (FAC { 87 (alleging thatMarch 31 passengers wefe
told to return to their cabins “after everyone hen socializing and making

purchases for about 26 days in an environment kntwrCarnival and

2
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Princess to be susceptible to contagiord);{78 (alleging that passengers
the Coral Princesswere able to continue engaging in activities arat tthe
party went on”).

* O’'Neill and her husband spent the next five todays together in their room

on a chartered flight, and then were driven hoifC 1 88, 93).

* O'Neill and her husband began a 14-day home quasawn April 8, were
tested on April 9 at a drive-through testing centard were informed on

(FAC 11 94, 95).
* Beginning after she returned home, tested posfoveCOVID-19, and was
“isolated in her room,” O’Neill suffered “acute sptoms of COVID-19” for

throat, mood swings, brain fog, chills, and fatigweextreme she could bare
make it out of bed.” (FAC { 96).
* O’'Neill was informed on April 23 that “she was nonfer at risk for
transmitting COVID-19.” (FAC 1 97).
[I.  O’Neill Agrees to a Class Action Waiver

As she acknowledged in her original Complaint, Olleticket contract

Passengers are prompted to read and accept the ¢értime Passage Contract aff
booking their cruise. SeeEx. A, Decl. of Collin Steinke (“Steinke Decl.”) §.

Upon making their reservation, all passengers vecai “Booking Confirmation

following notice: 1MPORTANT NOTICE: Upon booking the Cruise, eag
passenger explicitly agrees to the terms of the s&®ps Contract

(http://www.princess.com/legal/passage contyact/ Please read all section

carefully as they affect the passenger’'s legaltsigh Id. § 4. The Booking

3

“21 paces from end to end,” until April 6, whenyhgisembarked, flew home

April 10 that O'Neill had tested positive while hkeusband tested negative.

14 days, including “difficulty breathing, a 102-deg fever, a cough and sor

(“Passage Contract”) contains a class-action wai¢€ompl. 11 87-89, ECF No. 1).

Email” that includes a “Booking Confirmation PDF.Id. The PDF contains the

\U

y

er

174

h

S

DEFENDANTS’ MEMO. OF PTS. & AUTHORITIES SUPP. MOTO DISMISS 2:20-CV-06218-GW-MRW



Case 2:2D-cv-06218-GW-MRW Document 35-1 Filed 10/02/20 Page 11 of 33 Page ID #:299

Confirmation Email further instructs the passeng®ersnanage their booking o

—

Princess’s website, at which point they are prohpteread and accept the Passage
Contract. Id. 9 6-11. All passengers receive seven additienalails prior to
departure prompting them to manage their bookirigpenid. 6.

Passengers cannot proceed with managing their hgakitil they expressly

accept the terms of the Passage Contract:

Passage Contract Print

© 00 N o o A~ W N PP

Princess Cruise Lines, Ltd Passage Contract

IMPORTANT NOTICE TO GUESTS: PLEASE CAREFULLY READ THE FOLLOWING PASSAGE CONTRACT TERMS THAT GOVERN ALL
4 DEALINGS BETWEEN YOU AND CARRIER, AFFECT YOUR LEGAL RIGHTS AND ARE BINDING ON YOU, TO THE FULL EXTENT
e PERMITTED BY LAW; PARTICULARLY SECTION 12 GOVERNING THE PROVISION OF MEDICAL AND OTHER PERSONAL SERVICES,
Lf SECTIONS 13 AND 14 LIMITING CARRIER'S LIABILITY FOR YOUR DEATH, ILLNESS, INJURY, OR DAMAGE CLAIMS RELATING TO
\ BAGGAGE OR PERSONAL PROPERTY, AND SECTICON 15 LIMITING YOUR RIGHT TO SUE, REQUIRING ARBITRATION AND WAIVER OF
= JURY TRIAL FOR CERTAIN CLAIMS, AND WAIVER OF YOUR RIGHT TO ARREST OR ATTACH CARRIER'S SHIPS.

I
N B O
=

|

1. INTRODUCTION; DEFINITIONS; GOVERNING LAW.

(BN
W

| accept the Passage Contract on behalf of; (check all that apply)

14| @ =

Bonnie Parker

&
A e s
a

=
o o
4

(BN
\l

Id. 1 9. The Passage Contract emphasizes the bimdihge of its terms and

(BN
(o0]

specifically directs the reader’s attention to theess-action waiver provision, one of

(BN
(]

the few provisions in all capital letterdd. § 10-15. Upon accepting the terms, a

N
(@]

notation is contemporaneously and automaticallyeddd the passenger’'s booking

N
=

record maintained by Princess in the ordinary a@waifsbusiness recording the date

N
N

and time when the Passage Contract is expressgptezt online.Id. Princess’s

N
w

booking records show that O’Neill booked her cruise September 6, 2018, and
accepted the terms of the Passage Contract onnSegt®5, 2019.d. | 16.
LEGAL STANDARD

To survive a Rule 12(b)(6) motion, a complaint malktge “enough facts ta

N DN N DN
~N o o b

state a claim for relief that is plausible on asd.” Bell Atl. Corp. v. Twomb|y550

N
(0]
—n

U.S. 544, 570 (2007). “Factual allegations mustbeugh to raise a right to relig

4
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above the speculative level, . . . on the assumpgtiat all the allegations in thg

complaint are true (even if doubtful in fact)ltl. at 555. The plausibility standar

Ashcroft v. Igbal 556 U.S. 662, 678 (2009). “When faced with twosgible

Something more is needed, such as facts tendiegdiude the possibility that thg

alternative explanation is true, in order to rengtintiffs’ allegations plausible

729 F.3d 1104, 1108 (9th Cir. 2013) (quotighal, 556 U.S. at 678).
ARGUMENT
I. O’'Neill Fails to State a Claim Because She Fails #llege Facts to
Establish Causation
The Court should dismiss the FAC because O’Neilk fio allege facts to
establish an essential element of her claims—ceumsatSimply put, O’Neill does

not allege that she contracted COVID-19 on @wal Princessand there are nd

contracted the disease after disembarking.
For a disease-based negligence claim, O’'Neill nallsge facts to establisk
that she was exposed to the disease and that xpss@e was a substanti
contributing factor in causing subsequent physicgliries. See Mcindoe v
Huntington Ingalls Ing. 817 F.3d 1170, 1175 (9th Cir. 2016). And to plbly
allege causation in COVID-19-related litigation, esffically, plaintiffs must
“actually allege that they contracted COVID-19,"damust “allege the time the)
began experiencing symptomsParker v. Princess Cruise Lines LtdNo. 2:20-cv-
03788-RGK-SK, slip op. at 6 (C.D. Cal. Sep. 18,@082ee alsArcher v. Carnival
Corp, No. 2:20-cv-04203-RKG-SK, slip op. at 7-8 (C.DalCSep. 22, 2020)

5

“asks for more than a sheer probability that a nédmt has acted unlawfully.?

explanations . . . plaintiffs cannot offer allegas that are ‘merely consistent with

their favored explanation but are also consisteitl e alternative explanation.

within the meaning ofgbal andTwombly” In re Century Aluminum Co. Sec. Litig|.

factual allegations in the FAC that exclude theeralative possibility that she

(same). As Judge Klausner explained in anothex saslving a cruise passenge

D

[®X

1%
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=
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establish causation if it is “impossible to detammif [plaintiff] caught the virus
during their post-cruise government managed tramsj@n or quarantine.”
Dachinger v. Princess Cruise Lines Ltdlo. 2:20-cv-03847-RGK-SK, slip op. at
(C.D. Cal. Sep. 8, 2020) (quoting Mot. at 11, ECé: R5). Allegations of this sor

are necessary to “alloj[the court to draw the reasonable inference’ titet
defendant’s conduct caused the alleged harRatker, slip op. at 6 (quotinggbal,
556 U.S. at 678). These COVID-19 cases stem ftoenprinciple that “plaintiffs
cannot offer allegations that are ‘merely consisteith’ their favored explanation
[of injury] but are also consistent with [an] aliative explanation.”In re Century
Aluminum Co. Sec. Litig729 F.3d 1104, 1105 (9th Cir. 2013) (quotlgbal, 556
U.S. at 678, andiwombly 550 U.S. at 554).

The Ninth Circuit recently applied ti@entury Aluminunmule in Rueda Vidal

v. Bolton 2020 WL 5652492 (9th Cir. 2020). In a motiondiemiss the plaintiff's

reasonable suspicion or probable cause, defendaftsr[ed] the ‘obvious
alternative explanation’ that the officers were esvaf her immigration status
giving them reasonable suspicion and probable cfmudeer arrest.”ld. at *1. The
Ninth Circuit noted that a “judicially noticed Nog& to Appear (‘NTA")” was issued
for plaintiff the day of her arrest and that thaitig of the NTA “tends to support
rather than exclude an inference that the officeln® seized and arrested Rue
Vidal were aware of her immigration status, by aading that the enforcemen
authorities alleged that day that she was undoctedén Id. The court further
noted that the plaintiff's allegations in the coaipt about the circumstances of h
arrest “do not give rise to an inference that theers were sent out without an
check on Rueda Vidal's immigration status” and thia¢ complaint needed to haVv

alleged some factual basis to conclude that itplassible, not merely possible, th;

6

who allegedly contracted COVID-19, a complaintdai sufficiently allege facts to

before embarkation, at some port of call, througlagymptomatic individual ... of

Bivens action alleging that immigration officers seizeddaarrested her without

8
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such a check was not runltl. The court thus concluded that the allegationthén

probable immigration status when they seized arestad her.”ld. (citing Century
Aluminum 729 F.3d at 1108).

O’Neill’s allegations fall woefully short. O’Neiltdoes not allegevhenshe
contracted COVID-19 and, as noted above, she mavex alleges that she actual
contracted COVID-19 on th€oral Princess If O’Neill did not contract COVID-19

own compels dismissal of the FA@achinger slip op. at 8.

Beyond failing to allege that she contracted COM®-on the Coral

Is required unde€entury AluminunandRueda Vidal By O’Neill's own account,

only “21 paces from end to end,” for 5 to 6 daydiluApril 6, when they

despite sharing extremely close quarters for nearlyeek, O’Neill, butnot her
husband, tested positive for COVID-19, (FAC 1 88-85). Moreover, while
O’Neill alleges that she “developed a cough, heodh became scratchy, and s
began to feel feverish” “
symptoms of COVID-19 or when specifically they oced. (FAC 1 92). In fact,

the only COVID-19 symptoms O’Neill alleges that shdfered did not begin unti

7
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complaint “do not meet th€entury Aluminunstandard of tending to exclude the

alternative plausible explanation that the officevere aware of Rueda Vidal’

on the vessel, then she has no plausible factledadions to support even an

inference that Defendants’ conduct caused heredlagjuries. This failure on itg

Princess O’Neill's allegations do not “tend[] to excludaeg alternative possible

explanation” for her injury—that she contracted ADM9 after disembarking—as

she and her husband mixed freely among passengersrew for approximately 26

days until March 31, when they were confined togetin their cabin, which was

disembarked and traveled home to their home bgradrcar. (FAC Y 87, 88). Y&
even as she alleges that COVID-19 is “extremelytagious,” (FAC { 24), and

[w]hile on board,” she domot allege that these wetfe

after she tested positive and began to self-isolate ol AQ, which was four days

UJ
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after she disembarked. (FAC 1 93, 96). Thosat&édsymptoms, O’Neill alleges
then continued for 14 days. (FAC { 96).

The FAC fails for the same reason as the complaifRueda Vidal Just as
Rueda Vidal's allegations and the judicially noticddTA tended to support, rathg
than exclude, an inference that officers had regaWwer immigration status befor
her arrest, O’'Neill's allegations here tend to supprather than exclude, a
inference that she contracted COVID-19 after disakibg and during or after he
trip home. Based on the allegations in the FAQ\ &l could not have contracte
COVID-19 on theCoral Princessunless it was before March 31, when passeng

were directed to remain in their rooms. But ifttltlawhat happened, then O’Nei

together in their room or in the time they speav#ling home. There are no su

begin until after April 10, which was several dafter she disembarked from th
Coral Princessand traveled home, reinforces that she has nogeatldacts to
exclude an inference that she did not contract @BPIA on the vessél. Because
O’Neill alleges no facts to exclude the alternatithat she contracted COVID-1
after disembarking, the FAC does not establish ataus and her negligence claim
must be dismissed.
[I.  O’Neill Fails to State a Claim for Intentional Infliction of Emotional
Distress
The Court should dismiss O’Neill's claim for intesrtal infliction of

emotional distress (IIED) because O’Neill has fillo allege that Defendant

1 One of the CDC guidance documents on COVID-19 @ibleill cites (FAC 25 n.17) states that
the median time between exposure to onset of sympts four to five days. Interim Clinical
Guidance for Management of Patients with Confirr@edonavirus Disease (COVID-19 trs.

for Disease Control & Prevention (updated Sept.2020),
https://www.cdc.gov/coronavirus/2019-ncov/hcp/daliguidance-management-patients.html

8

would have to allege facts to establish why herbhod did not contract this

“extremely contagious” disease from her during flve to six days they spent

allegations in the FAC. O’Neill's allegations thHar COVID-19 symptoms did not
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committed “extreme and outrageous conduct” thatetitionally or recklessly

306 F.3d 827, 841 (9th Cir. 2002) (quoting Restatein(Second) of Torts § 46
(applying Restatement standard to IIED claims urfdderal maritime law). This
standard is “extremely difficult to meetd. at 842. “It has not been enough that t
defendant has acted with an intent which is togioueven criminal, or that he hg
intended to inflict emotional distress, or even tthas conduct has bee
characterized by ‘malice,” or a degree of aggravatwhich would entitle the
plaintiff to punitive damages for another tort.” Sk&tement (Second) of Torts48§,
cmt. d. Rather, “[lliability has been found only &re the conduct has been
outrageous in character, and so extreme in deg®do go beyond all possibl
bounds of decency, and to be regarded as atrocams,utterly intolerable in 3
civilized community.” Wallis, 306 F.3d at 841 (quoting Restatement (Second
Torts § 46).

comparable or more outrageous than those alleged. He Brown v. Royal
Caribbean Cruises, Ltdfor example, the court dismissed an [I[ED clainsdzhon
allegations that a cruise line “knew of the pregent Legionnaires’ disease” an
“acted with deliberate and wanton recklessness@osing not to advise passengs
of the presence of the disease prior to the slipfgarture,” because, although tt
complaint “describe[d] truly objectionable behayitire allegations simply d[id] no
rise to the level of outrageousness required byaghd@icable case law.” 2017 WI
3773709, at *2-3 (S.D. Fla. Mar. 17, 2017). Likesyian Negron v. Celebrity
Cruises, Inc. the court dismissed cruise-ship passengers’ Ifddms based on

allegations that they were “expos|ed] to areasamirtated with Ebola” after being

condition. 2018 WL 3369671, at *1 (S.D. Fla. July ZD18). And inGarcia V.

Carnival Corp, the court dismissed a cruise-ship passengerB tdEim based on

9

causeld] [Plaintiffs] severe emotional distresSée Wallis v. Princess Cruises, In¢.

Courts thus routinely dismiss IIED claims based faots that are either

forced to disembark and travel to a local hospitad to another passenger’'s medi¢

e ——g
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allegations that crew members assaulted her anemied her from leaving he
room. 838 F. Supp. 2d 1334, 1339 (S.D. Fla. 20%&2¢ also, e.gWallis, 306 F.3d

at 842 (dismissing cruise-ship passenger’s IIEDntlalleging that an employes

=

\U

said, after the passenger’s husband disappearedtire vessel, that the husban

by the propellers, and probably not be recovereddyk v. Commodore Cruise Lineg
Ltd., 863 F. Supp. 159 (S.D.N.Y. 1994) (dismissing sEtship passenger’s IIED

law).
O’Neill’s allegations here fall well short of thextremely difficult” standard
of “extreme and outrageous” conduct and are cleladg egregious than the oth

cruise cases wherein IIED claims were dismissetNedl's allegations rest on thq

"2 -4

failure to anticipate and stop an outbreak of tbgeh coronavirus, COVID-19, in

early March 2020. Notwithstanding the fact thatboebfks at large institutions

U7

outrageous conduct” by failing to “have effectiveasures to medically screen fo

examine, or treat COVID-19 symptoms”, “to cleamisiae, or disinfect the ship ir

(FAC 11 141-43). Even if these allegations weue tDefendants’ alleged condu

()

was simply not “beyond all possible bounds of deggn“atrocious,” or “utterly

intolerable” as required to plead an IIED claifallis, 306 F.3d at 841 (internal

==

guotations omitted). Th€oral Princessembarkecine daysefore the CDC issuec

a No Sail Order restricting cruise-ship operatiomghe United Statesandthree

2 SeeU.S. Dep't of Health & Human Servs., Order Undect®ns 361 & 365 of the Publi¢
Health Service Act (42 U.S.C. &4, 268) and 42 Code of Federal Regulations Part

10
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“was probably dead and that his body would be sdick&ler the ship, chopped Up

claim alleging ship failed to notify authorities afuise passenger’s rape claim, shi

made misrepresentations to examining doctor, ai rsiisrepresented applicable

continue to this day, O’Neill insists that Defenttarengaged in “extreme and

=S

case of viral contagion”, and to “have an emergepley for containing the spreagd

of the virus and/or for disembarking infected onnfiected passengers or crew,”

d

P

D
p4

(Interstate) and Part 71 (Foreign): No Sail Ordet &ther Measures Related to Operations (Mar.
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daysbefore the World Health Organization declared CODNIB a pandemic (FAGC
183). O’'Neill admits that, even today, COVID-19 fisvel” and that its effects arq

“not well known.” (FAC 1 26} O’Neill notably does not allege that Defendants dli
anything inconsistent with what the CDC (or Soutmekican authorities) had

recommended at the time. In fact, O’Neill admitattRrincess took precautions {o

contain the spread of COVID-19 onboard by directatigguests to return to thei

cabins for the duration of the cruise. (FAC ‘87 these extremely uncertain arjd

unprecedented circumstances—at the very outsetpaEtndemic thastill remains
out of control—Defendants’ conduct was not “outag® as a matter of law.

Nor has O’Neill adequately alleged that Defendaftit#entionally” or
“recklessly” caused her emotional distre$§allis, 306 F.3d at 841 (quoting
Restatement (Second) of Tortgl®). Nowhere does O’Neill allege that Defendan
intended to cause her harm or emotional distresswould such allegations by
plausible, considering that Defendants have nonitioe whatsoever to intentionally
inflict emotional harm on their guests. And O’Nailbnly allegation of “reckless”
conduct is Defendants’ decision to sail theral Princessin light of encountering
illness on other vessels. (FACL44). This does not amount to recklessness ur
Walllis and the Restatement. Rather, O’Neill must allegesf demonstrating “tha

such risk is substantially greaterthan that which is necessary to make

14, 2020), https://www.cdc.gov/quarantine/pdf/sduneanifest-order_031520.pdf.

3 There tremendous uncertainty even to this daytal@OVID-19, including for example

whether aerosol transmission of COVID-19 is comm@RC Publishes—Then Withdraws
Guidance on Aerosol Spread of Coronavid®R (Sept. 21, 2020), https://www.npr.org/sediot
coronavirus-live-updates/2020/09/21/915351325/agldiphes-then-withdraws-guidance-on-
aerosol-spread-of-coronavirus.

4 O'Neill alleges that she visited the ship’s doadm March 26 and that, “[u]nbeknownst” t
her, “many people were extremely ill in sick bayitlthere was no announcement about “t
spread of illness until four days” later. (FAC &)8 O’Neill, however, does not allege that tH
“extremely ill” people in sick bay had COVID-19 when the ship’s doctor, much less Prince
became aware that passengers on @uoeal Princesshad COVID-19 before directing al
passengers to remain in their cabins.

11
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defendant’s] conduct negligent.” Restatement (Seérai Torts 8 500 (emphasi

added). That she cannot do. The fact that CDCf ithdInot issue a No-sail Order

UJ

until a week after th€oral Princessset sail—as well as the measures Defendants

did undertake to limit the spread of the diseas®((M 88), foreclose a finding of
recklessness as a matter of faw.
If O’Neill has stated a claim here, then any ondh&f more than 7 million

Americans who have contracted COVID-19 to date @¢duing an IIED claim

against any business, institution, or person whghinhave exposed them to the

disease for failing to implement sufficient measur®® prevent infection—

notwithstanding that governments, schools, unitiessi and other institutions ar

still struggling to control the pandemic. Defendafailure to anticipate and prevent

the outbreak of a disease tmatbodywas able to anticipate or prevent does not
beyond all possible bounds of decency” so as “tadgarded as atrocious, ar
utterly intolerable in a civilized communityWallis, 306 F.3d at 841. Moreover, i
O’Neill’'s theory is correct, recovery would not bmited to persons who actually
contracted COVID-19; rather, anyone who happendaktpresent in a place whel
someone later was found to have been diagnosedG@¥ID-19 could also bring

an IIED claim. That is simply not the law. “Givehet prevalence of COVID-19 i

today’s world,” a rule under which a passenger @¢avcover for purely emotional

damages “without manifesting any symptoms ... woaddl to a flood of trivial

suits, and open the door to unlimited and unpradletliability,” Weissberger2020

5> One court has permitted IIED claims to proceesedaon similar allegations as hegeeln

Chambers Order at 8-&rcher v. Carnival Corp. & plcNo. CV 20-4203 (C.D. Cal. Sept. 22,

2020), Dkt. 82. That decision is wrong. It failem recognize that the standard for extreme &
outrageous conduct is “extremely difficult to méeWallis, 306 F.3d at 842. It failed td
acknowledge that courts regularly dismiss [IED rokiat the motion-to-dismiss stage. It failed
address—and is entirely irreconcilable with—the eubus cases cited above in which IIE
claims were dismissed based on similar or moreagetwus conduct. And it failed to consid
whether the plaintiffs had adequately alleged intenmecklessness.

12
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WL 3977938, at *4. Such liability is precisely whhe Supreme Court foreclosed
Metro-NorthandAyers See id Plaintiffs’ IIED claims must be dismisséd.
[Il.  O’Neill Has Made No Plausible Allegation of Alter Ejo Status

O’Neill's allegations that Carnival and Princessedcas alter egos (FAC
22) are conclusory and should be dismissed, agae@eurts in this District have
already done with virtually identical allegationBoutounchian v. Princess Cruis
Lines Ltd, 2:20-cv-03717-DSF-AGR, slip op. at 5 (C.D. CalugA 17, 2020);
Archer v. Carnival Corp.2:20-cv-04203-RGK-SK, slip op. at 6-7 (C.D. Cakp.
22, 2020);Maa, 2020 WL 5633425, at *10. It is undisputed thain&ess is a
separate corporate entity from Carnival Corporadod Carnival plc. (FAC § 14)
Under maritime law, disregarding corporate sepaede “requires that thg
controlling corporate entity exercisaetal dominationof the subservient corporatior

to the extent that the subservient corporation feats no separate corporatg

1997) (emphasis added) (quotiKgkenny v. Arco Marine In¢.800 F.2d 853, 859
(9th Cir. 1986)Y.

The alter ego allegations here are virtually idetto those dismissed ir
ToutounchianArcher, andMaa, and should be dismissed. O’Neill does not alle
anything approaching the requisite corporate dotimnamuch less a “commor
scheme to perpetrate fraud on third parties” thatlcc warrant piercing the vell
Chan 123 F.3d at 1294. The allegations of shared tlirecexecutive officers, anc

assets; monitoring of subsidiaries for compliancghwa plea agreement; an

® The Complaint fails to clearly specify whether @iNseeks punitive damagesSeeFAC 1 106
(asserting that “[w]hether Defendants’ conduct wats the imposition of punitive damages” is
qguestion of law and fact common to the putativesgla To the extent any claims survive a
Plaintiff does seek punitive damages, Defendargerve the right to argue that they are n
available as a matter of law undére Dutra Group v. Battertori39 S. Ct. 2275 (2019).

" O'Neill's reference to Defendants as “agents” \ikee is not supported by factual allegatiof
that go beyond the typical parent-subsidiary (@iliae) relationship.

13

interests of its owi Chan v. Soc’y Expeditions, Ind23 F.3d 1287, 1294 (9th Cir.
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involvement of a parent company in responding ©G©OVID-19 outbreak (FAC 1
15-21) are nowhere near sufficient under the gamgratandard. A plaintiff cannof
rely on “naked assertion[s] devoid of further fadtanhancement” to plead an alt
ego theory. Toutounchian slip op. at 5 (C.D. Cal. Aug. 17, 2020). “Rathar
plaintiff must allege specifically ... the elementEaiter ego liability, as well ag
facts supporting each.CSX Transp., Inc. v. California Railcar Coy®2010 WL
11597958, at *3 (C.D. Cal. Aug. 9, 201(ee also, e.g.Wehlage v. EmpRe
Healthcare, Inc. 791 F. Supp. 2d 774, 782-83 (N.D. Cal. 2011)ddat,” “general”
alter-ego allegations insufficient). Where, as héne only non-conclusory factug
allegations in the FAC point to a typical parenbsdiary relationship, allowing
Plaintiff's claims against Carnival to proceed webtiirn the piercing doctrine on it
head, converting it into the rule rather than tkesption.

The FAC contains no allegation of corporate domamatand certainly no

elsewhere—has “no separate corporate interestsfi {@arnival Corporation and

Carnival plc. Chan 123 F.3d at 1294. The absence of any specifiegations

reason except their corporate relationship to lBeac
IV. O’'Neill's Class Claims Are Barred Under the Class Ation Waiver

Even if O’'Neill could state a valid individual ciaj her class allegations fa

law, which governs enforceability of contracts bed¢w carriers and passengers, {

communicated” and “fundamentally fair.Oltman v. Holland Am. Line, Inc538

reasonably communicated to the Plaintiff and ared&mentally fair under

controlling precedent. Numerous courts have eefbreirtually identical class

action waivers and this Court should do the same. he

14
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indication that Princess—a separate company incatpd and headquartered

against the Carnival entities indicates they hagenbincluded in this suit for ng

under the class-action waiver cited repeatedlyhan €omplaint. Under maritime

terms of a passenger ticket contract are enforeedblthey are “reasonably

D
—

he

F.3d 1271, 1276 (9th Cir. 2008). The terms ofPlassage Contract here were both
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A. The Passage Contract was Reasonably Communicated
The Ninth Circuit employs a two-pronged “reasonabteanmunicativeness

test” to “determine under federal common law anditin@e law when the passenger

of a common carrier is contractually bound by time forint of a passenger ticket/
Oltman 538 F.3d at 1276. The Passage Contract satisdidsprongs.

1. “The first prong of the test focuses on the physataracteristics of the
ticket and requires courts to assess features asidize of type, conspicuousness

and clarity of notice on the face of the ticketddhe ease with which a passenger

© 00 N o o A~ W N PP

can read the provisions in questiond. The Ninth Circuit held that the statute of

(BN
o

limitations provision of a cruise ticket contractasvsufficiently conspicuous where
the contract instructed passengers to “READ TERMSDA CONDITIONS

CAREFULLY” and further stated: “lIMPORTANT NOTICE TBASSENGERS . . |
THIS DOCUMENT IS A LEGALLY BINDING CONTRACT.” Id. The contract
also directed the passengers to the statute ofalimms provision, specifically, by
stating that “YOUR ATTENTION IS ESPECIALLY DIRECTEODO CLAUSES
Al, A3 .. . WHICH CONTAIN IMPORTANT LIMITATIONS ON YOUR
RIGHT TO ASSERT CLAIMS AGAINST US.” Id. The referenced clausg

“clearly” provided that passengers could “not mainta lawsuit . . . unless . . . the

e R S N T e e
© 0O N o O b~ W N P

lawsuit is commenced not later than one (1) yetar dhe day of death or injury.’

N
(@]

Id. Based on these physical characteristics, thehNircuit held that the ticket

N
=

contract’'s terms were “sufficiently conspicuous gnuet] the first prong of the
test.” Id.; see also Dempsey v. Norwegian Cruise L2 F.2d 998, 999 (9th Cir.

1992) (holding similar terms in cruise ticket weeasonably communicated).

N N DN
A WDN

At least one court in this district has held thgbreor version of Princess’s

N
(6}

Passage Contract—which is virtually identical te ttersion at issue here—satisfied

N
(o))

the first prong of the “reasonable communicativehagst. See Loving v. Princes!
Cruise Lines, Ltd.No. CV 08-2898-JFW, 2009 WL 7236419, at *3-4 (CTal.
Mar. 5, 2009). That contract provided, in all-¢apietters:

N N
o
52}
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IMPORTANT NOTICE TO PASSENGERS: PLEASE CAREFULLY
READ THE FOLLOWING PASSAGE CONTRACT TERMS
WHICH GOVERN ALL DEALINGS BETWEEN YOU AND
CARRIER, AFFECT YOUR LEGAL RIGHTS AND ARE BINDING
ON YOU . . . PARTICULARLY . .. SECTION 15 THROUGHS
LIMITING THE CARRIER’S LIABILITY AND YOUR RIGHTS
TO SUE.

Id. at *4. The Court held that, in light @dltman Princess’s Passage Contrd
satisfied the first prong of the reasonable comicameness test. ld. (citing
Oltman 538 F.3d at 127@empsey972 F.2d at 999).

The virtually identical Passage Contract here alsfies the first prong. A
in OltmanandLoving the Passage Contract’s first lines clearly, lrcapital letters,
emphasize the binding nature of its terms and @dirl® passenger’s attention to t

specific provision at issue here—the class-actiaiver:

IMPORTANT NOTICE TO GUESTS: PLEASE CAREFULLY READ THE FOLLOWING PASSAGE
CONTRACT TERMS THAT GOVERN ALL DEALINGS BETWEEN YOU AND CARRIER, AFFECT
YOUR LEGAL RIGHTS AND ARE BINDING ON YOU, TO THE FULL EXTENT PERMITTED BY LAW;
PARTICULARLY SECTION 12 GOVERNING THE PROVISION OF MEDICAL AND OTHER
PERSONAL SERVICES, SECTIONS 13 AND 14 LIMITING CARRIER'S LIABILITY FOR YOUR
DEATH, ILLNESS, INJURY, OR DAMAGE CLAIMS RELATING TO BAGGAGE OR PERSONAL
PROPERTY, AND SECTION 15 LIMITING YOUR RIGHT TO SUE, REQUIRING ARBITRATION AND
WAIVER OF JURY TRIAL FOR CERTAIN CLAIMS, AND WAIVER OF YOUR RIGHT TO ARREST OR
ATTACH CARRIER’S SHIPS.

(Steinke Decl., Ex. A, § 12). Section 15 then pides, again in all-capital letters:

C. WAIVER OF CLASS ACTION: THIS PASSAGE CONTRACT PROVIDES FOR THE EXCLUSIVE
RESOLUTION OF DISPUTES THROUGH INDIVIDUAL LEGAL ACTION ON YOUR OWN BEHALF
INSTEAD OF THROUGH ANY CLASS OR REPRESENTATIVE ACTION. EVEN IF THE
APPLICABLE LAW PROVIDES OTHERWISE, YOU AGREE THAT ANY ARBITRATION OR
LAWSUIT AGAINST CARRIER WHATSOEVER SHALL BE LITIGATED BY YOU INDIVIDUALLY
AND NOT AS A MEMBER OF ANY CLASS OR AS PART OF A CLASS OR REPRESENTATIVE
ACTION, AND YOU EXPRESSLY AGREE TO WAIVE ANY LAW ENTITLING YOU TO
PARTICIPATE IN A CLASS ACTION. IF YOUR CLAIM IS SUBJECT TO ARBITRATION UNDER
SECTION 15(B)(ii) ABOVE, THE ARBITRATOR SHALL HAVE NO AUTHORITY TO ARBITRATE
CLAIMS ON A CLASS ACTION BASIS. YOU AGREE THAT THIS CLASS ACTION WAIVER SHALL
NOT BE SEVERABLE UNDER ANY CIRCUMSTANCES FROM THE ARBITRATION CLAUSE SET
FORTH IN SECTION 15(B)(ii) ABOVE, AND IF FOR ANY REASON THIS CLASS ACTION
WAIVER IS UNENFORCEABLE AS TO ANY PARTICULAR CLAIM, THEN AND ONLY THEN
SUCH CLAIM SHALL NOT BE SUBJECT TO ARBITRATION.

(Id. 1 15). Most of O’'Neill's Passage Contract is moall capital letters, therefory

highlighting the importance of the provisions &ue here even more.
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As was true irOltmanandLoving the physical characteristics of the Pass
Contract here clearly satisfy the first prong o theasonable communicativenes
test. Numerous other courts, too, have held thdbally identical language ir
cruise-ship passenger contracts satisfies theplisig. See, e.g.Mcintosh v. Royal
Caribbean Cruises, LtdNo. 17-cv- 23575, 2018 WL 1732177, at *3 (S.[a.FApr.
10, 2018) (enforcing a virtually identical clasdtae waiver in case alleging clag
was put in harm’s way while Texas was under a sthéanergency due to Hurrican
Harvey and rejecting arguments that class waives wad based on public polic
and was unenforceable as unconscionalide).uca v. Royal Caribbean Cruise
Ltd., 244 F. Supp. 3d 1342, 1349 (S.D. Fla. 2017) (enfg class-action waiver ir

case alleging physical and emotional injuries thiégedly occurred when vess

Lankford v. Carnival Corp.No. 12-24408, 2014 WL 11878384, at *4 (S.D. H
July 25, 2014) (enforcing class-action waiver isealleging injuries arising fron
bacterial infections allegedly contracted from ewninated hot tub on vessel).

2. “The second prong requires [courts] to evaluate tieumstances
surrounding the passenger's purchase and subsequetention of the
ticket/contract,” including “the passenger’s famuity with the ticket, the time anq

incentive under the circumstances to study theipiavs of the ticket, and any oth¢

The Ninth Circuit held that this prong was satidfieven where passengers or
received the contract at the time of departurelth@ugh the [passengers] may n
have read the terms and conditions before depaitiey were free to read them
their leisure and presented no evidence that thenel booklets were taken awe
from them during or after their cruise shipld. at 1276-77see also Loving2009
WL 7236419, at *4 (Princess’s Passage Contracfsatithe second prong where
“was mailed to Plaintiffs . . . approximately thne@eeks prior to embarkation”

This case is no different. O’Neill had ample ogpoity to study the

1/

encountered storm and rejecting public policy amgdomscionability arguments);

notice that the passenger received outside ofitkett” Oltman 538 F.3d at 1276]
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provisions of the Passage Contract, including tlasseaction waiver. As part g
booking her cruise online, which O’Neill completed September 2018, O’Neil
provided Princess with her contact information g@mdmptly received a “Booking
Confirmation Email” after making her cruise bookin¢Steinke Decl., Ex. A, 11 3
16). The Booking Confirmation Email contains ataehed .pdf document whic
states: “IMPORTANT NOTICE . . . Upon booking theue, each Passeng
explicitly agrees to the terms of the Passage @on
(http://www.princess.com/legal/passage contraPthase read all sections carefu
as they affect the passenger’s legal right$d. { 4). It further directs the passeng
to manage their booking online, at which point tlaeg again prompted to both re:
and accept the Passage Contractld. {f 5-11). On September 25, 201
approximately six months before departure, O’'Neaiticepted the terms of th
Passage Contractld( § 16) O’Neill thus had well over a year after kiong her
cruise and some six months after agreeing to timestand conditions to review an
become familiar with the Passage Contradtl. { 16). Unde©Oltmanand Loving,
O’Neill had ample opportunity to become meaningfutiformed as to the contract’
terms. The Passage Contract satisfies this promgthe “reasonablg
communicativeness” test.

Another Court in this district recently enforcedyisions found in anothe
Passenger Contract in COVID-19-related litigati®@ee Maa v. Carnival CorpNo.
2:20-cv-06341-DSF-SK, 2020 WL 5633425, at *6 (C@al. Sep. 21, 2020). I

had an opportunity to review the contract before boarding See id(emphasis in
original). But see Oltman538 F.3d at 1277 (holding it sufficient for pasgers to
receive the contract during the cruise itself). e Tdourt thus enforced the Prince
federal forum selection clause found in the ticklet. Other courts, too, have he
that cruise-ship passengers had ample opportunitgdd the terms under similg
circumstances.Mclntosh 2018 WL 1732177, at *3DelLucg 244 F. Supp. 3d 4

18

Maa, the Court observed that “many cruise line casgsire only that the passenger
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1349: Lankford 2014 WL 11878384, at *4. And, @arnival Cruise Lines Inc. v

their travel agent, until after they purchased tluket and were subject to
cancellation clause without a refund. The Pas€agdract thus satisfies the seco
prong of the “reasonable communicativeness” test.

B. Enforcement Would Not Be Fundamentally Unfair

Cruise ship contract clauses are also “subject udicial scrutiny for
fundamental fairness.’Oltman 538 F.3d at 1277 (quotirfghute 499 U.S. at 595).
This inquiry turns on “whether the clause was ideld because of ‘bad-faitl
motive’ and whether the clause was ‘a means ofodisging cruise passenge

from pursuing legitimate claims.1d. (quotingShute 499 U.S. at 595). Courts als

clause by fraud or overreachingld. (quoting Shute 499 U.S. at 595). The FAC
here alleges no bad-faith or that Defendants obthiRlaintiff's accession to thg
agreement through fraud or overreaching.

Nor can it be said that a class-action waiver disages passengers frot
pursuing legitimate claims. Class-action waivers aommon in the cruise-shi
industry and beyond and the U.S. Supreme Court taedNinth Circuit have
affirmed that class-action waivers are enforce&bdnd the fact that more than 13
plaintiffs have filed individual capacity lawsuiggjainst this cruise line relating t
COVID-19 in just the first few months of the pandershows that a class waive
does not discourage such claimg&.g., Weissberger2020 WL 3977938, at *1;

8 See AT&T Mobility LLC v. ConcepcioB63 U.S. 333 (2011Carter v. Rent-A-Center, Inc718
Fed. Appx. 502, 504 (9th Cir. 2017) (“We have ipteted Concepcionas foreclosing any
argument that a class action waiver, by itselfumconscionable under state law or that
arbitration agreement is unconscionable solely i@ contains a class action waiverKjlgore
v. KeyBank Nat. Assn718 F.3d 1052, 1058 (9th Cir. 2013) (sam@&hnmohammadi v.
Bloomingdales, In¢.755 F.3d 1072, 1074 (9th Cir. 2014) (similar).

19

Shute 499 U.S. 585, 597 (1991), the Supreme Court eatbia contractual forum

selection clause in a cruise ticket even thougtag not sent to plaintiffs, by way of

consider whether the cruise line obtained the pagsé&s “accession to the . .|.
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Parker v. Princess Cruise Lines LtdNo. 2:20-cv-03788-RGK-SK (C.D. Cal. Sej

18, 2020);cf. Maiava v. Princess Cruise Lines Lt#:20-cv-04393-DSF-JC, slip op.

(C.D. Cal. Aug. 31, 2020)Toutounchian v. Princess Cruise Lines Lt#:20-cv-
03717-DSF-AGR, slip op. (C.D. Cal. Aug. 17, 2020).
C. The Class Action Waiver Should be Enforced at the IPading Stage
This Court enforce the class-action waiver now stniéke or dismiss the clas

allegations with prejudice. Federal Rule of Civib&edure 23 authorizes the Col

to strike class action allegations by issuing ateofrequiring that the pleadings be

amended to eliminate allegations about representati absent persons.” Fed. |
Civ. P. 23(d)(2)(D). As a leading treatise notasjer Rules 23 and 12(f) “the cou
has the authority to strike class allegations ptmrdiscovery if the complaint
demonstrates that a class action cannot be maaakdinl McLaughlin on Class
Actions 8§ 3:14 (16th ed. Oct. 2019 updat®e id.(“Class allegations also may b
stricken when they are asserted in contravention ofear legal bar against clas
treatment of the action.”)Pilgrim v. Universal Health Card, LLC660 F.3d 943,
949 (6th Cir. 2011) (“Rule 23(c)(1)(A) says thaetHistrict court should decids
whether to certify a class ‘[a]t an early practieabime’ in the litigation, and
nothing in the rules says that the court must awanotion by the plaintiffs.”).
Courts routinely dispose of class actions pursti@ardlass-action waivers @

the pleading stage, including in litigation invalgi cruise lines.See, e.g.Carter v.

Rent-A-Center, In¢.718 Fed. Appx. 502 (9th Cir. 201 Daver v. Credit Suisse Sec.

USA, LLC 2018 WL 3068109 (N.D. Cal. June 21, 2018)povencher v. Dell, Ing¢.
409 F. Supp. 2d 1196 (C.D. Cal. 2006)uz v. Cingular Wireless, LL (48 F.3d
1205 (11th Cir. 2011)Carretta v. Royal Caribbean Cruise343 F. Supp. 3d 130(
(S.D. Fla. 2018) (granting motion to dismiss clafiegations based on waiver i
cruise line’s passage ticket contradidgintosh 2018 WL 1732177 (same(rusan
v. Carnival Corp, 13-CV-20592-KMW (S.D. Fla. 2015) [ECF No. 41]fs&). The
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Court should enforce the class-action waiver amt¢ahse amendment cannot cyre
the legal defects, dismiss with prejudice or sttlke class allegatiorfs.
What's more, much of the benefit of the class-actwaiver is lost if a

decision on its enforceability is deferred. Defanmid bargained for the right tp

litigate on an individual basis to avoid the coassociated with class certification
and the uncertainty surrounding whether the cadebeitreated as a class actiop.
As is true with an arbitration agreement or forwatestion clause, the enforceability
of the Passage Contract’s class-action waiver shbal resolved at the pleading
stage to ensure that the parties receive theirfb@h¢he bargain.

D. The Class Action Waiver is Enforceable by All Defedants

The class action waiver applies to O’Neill's claimgainst all Defendants|.
The Passage Contract states that all affiliatedpeones of Princess are entitled to

all of Princess’s rights, exemptions from liabij/igefenses, and immunities:

® One court recently decided to withhold decisiontlom enforceability of a similar class waiver
until the certification stage, but in that case doeirt had ordered expedited class-certificatipn
briefing, which both overlapped with defendants’time-to-dismiss briefing and also raised the
same class-waiver issugeeln Chambers Order at 4-Brcher v. Carnival Corp. & plcNo. CV
20-4203 (C.D. Cal. Sept. 22, 2020), Dkt. 82. H&ajntiffs have not yet filed a motion to certify
a class, and there is no reason for this Courtai fer them to do so before deciding the legal
guestion of whether the class waiver they agread amforceable. To the contrary, deciding the
applicability of the class-action waiver now wilhve@ substantial party and judicial resources
related to briefing a motion for class certificatioAdditionally, the casé@rcherrelied on for the
proposition that motions to strike class allegati@ne “disfavored” involved arguments that the
proposed class could not satisfy the requiremenBute 23. Id. (citing In re Apple, AT&T iPad
Unlimited Data Plan Litig. No. C-10-02553 RMW, 2020 WL 2428248, at *2 (N@al. June 26,
2012)). But this case, améircher for that matter, is different because Defendantg o0& a
contractual class waiver, rather than Rule 23'stutiive provisions (although, to be sure, if the
Court does not dismiss the case and/or the cleggatibns, Plaintiff will not be able to satisfyrhe
burden to prove that the proposed class satisfigs &3).
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You and Carrier agree and intend that certain third party beneficiaries derive rights and
exemptions from liability as a result of this Passage Contract. Specifically, all of Carrier’s rights,
exemptions from liability, defenses and immunities under this Passage Contract (including, but
not limited to, those described in Sections 4, 6, 7,12, 13, 14, and 15) will also inure to the benefit
of the following persons and entities who shall be considered “Carrier” only for purposes of
such rights, exemptions from liability, defenses and immunities: Carrier’s employees, agents,
Alaska Railroad Corporation, the ship named on the booking confirmation/statement and/or
boarding pass (or any substituted ship), the ship’s tenders, the ship's owners, operators,
managers, charterers, and agents, any affiliated or related companies thereof and their officers,
crew, pilots, agents or employees, and all concessionaires, independent contractors, physician
and medical personnel, retail shop personnel, health and beauty staff, fitness staff, shore
excursion providers, tour operators, shipbuilders and manufacturers of all component parts,

(Steinke Decl.), Ex. A 1 13).

Where contract terms are intended to benefit ngmasories to a contract
those parties may claim the benefit of a claswactiaiver.SeeGemCap Lending |,
LLC v. Pert] No. CV 19-1472-JFW, 2019 WL 6468580 (C.D. Cal.gAQ, 2019)
(considering whether the parties to a contract were notice of its potential
application”); see also Santos v. Costa Cruise Lines,, 19t.F. Supp. 3d 372, 37
(E.D.N.Y. 2015) (allowing a non-signatory to enfera forum selection claus
where it was “foreseeable to the signatory agaulstm the non-signatory wishes {
enforce the forum selection clause”) (quotikizgi XXI v. Stato della Citta de
Vaticanq 714 F.3d 714, 723 (2d Cir. 2013)).

In Santos a passenger of a cruise operated by Costa Crines brought a
negligence claim against Costa Cruise Lines angatent companies, Carnivé
Cruise Lines and Carnival plc. The passenger tickatract, like the contract a
issue here, “allow[ed] both parents and agents l&mc ‘all of the defenses
limitations and exemptions . . . relating to thep@nsibility of the Carrier that may
be invoked by the Carrier by virtue of [the] Cocttd Santos 91 F. Supp. 3d af
379. In light of this language, the Court heldtthja]ll Defendants are clearly ablg
to enforce the forum-selection clause as their reefoent was foreseeable |
Plaintiffs.” Id. Indeed, “[a]s the Passage Ticket Contract contlegsall defense

and limitations in the contract are available tee[Carrier’s] parents, it is reasonab

22

D

o

U

o

ly

DEFENDANTS’ MEMO. OF PTS. & AUTHORITIES SUPP. MOTO DISMISS 2:20-CV-06218-GW-MRW



Case 2:4

© 00 N o o A~ W N PP

N N DN DN DN DNDNNDNRR R R R R B B B
0w ~N o O h W N EFP O © 0N O 0 N WNRFLP O

D-cv-06218-GW-MRW Document 35-1 Filed 10/02/20 Page 30 of 33 Page ID #:318

foreseeable that Defendants Carnival Cruise Litas, and Carnival PLC would
seek to enforce the forum-selection clause agthesPlaintiffs.” Id.

This case is no different. The Passage Conttatéssthat “any affiliated of
related companies” of Princess will enjoy the safmghts, exemptions from
liability, defenses and immunities” as Princesslits (Steinke Decl., Ex. A, § 1)
As the parent and corporate affiliate of Princeaffiliations Plaintiff herself
recognizes (FAC qY 10-11, 14), the Carnival ertitan invoke the class waive
Dismissing or striking the class allegations nowinsthe interests of judicia
economy as it will avoid unnecessary discoverynelate the need for the court t
delve into factual issues relating to class cesdtion, and will make clear to th

public that if they intend to pursue claims relgtio their voyage they must do g

than relying on this purported class action.
V. Plaintiff Lacks Standing to Seek Injunctive Relief

Even if O'Neill’s claims are allowed to proceed,rrequest for injunctive
relief must be dismissed under Rule 12(b)(1) foklaf standing. To satisfy Articlg
lII's “case or controversy” requirement to shownrstmg for injunctive relief—a
prospective remedy—the plaintiff has the burdemprmve a threat ofuture injury.
Summers v. Earth Island Insb55 U.S. 488, 493 (2009)hat threat must be “actus
and imminent, not conjectural or hypotheticdd’ In other words, the “threatene
injury must becertainly impendingo constitute injury in fact” and “allegations ¢
possible future injury are not sufficientClapper v. Amnesty Int'l US/A68 U.S.
398, 409 (2013) (emphasis added). And it must be that “injunctive relief will
vindicate the rights of the particular plaintifffiot merely “the rights of third
parties.”"Chapman v. Pier 1 Imports (U.S.) In631 F.3d 939, 949 (9th Cir. 2011).

Under these principles, O’Neill has no standingtain injunctive relief. All
four components of the injunction that Plaintiffeke relate to Princess’s futur

business conduct. (FAC at 47-48). But being a pastomer does not provid
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standing to enjoin a business’s conduct going fodw&ather, O’Neill would need

vessel in the future, but also that, when she dBescess’s conduct would b

“certain]” to cause them injury.Clapper, 568 U.S. at 409. Courts will den

the future; “profession of an intent ... is simplyt emough.”Levay Brown v. AARP
Inc., 2018 WL 5794456, at *3 (C.D. Cal. Nov. 2, 2018)dtingLujan v. Defenders
of Wildlife, 504 U.S. 555, 565 (1992)). Likewise, a plaingff“some day’
intentions—without any description of concrete glam indeed any specification @
when the some day will be—do not support a findifig.. ‘actual or imminent’
injury.” 1d.

The FAC does not even allege a “some day interjtiofgt alone future

injury that is certainly impending. There is noeghtion that O’Neill intends tg

pandemic ends. There also is no plausible alleg&iincess would act negligentl

should follow the decisions of other courts in thistrict that have dismisse
virtually requests for injunctive relief in COVIDAllitigation for this very reason
See, e.gArcher, slip op. at 10.
CONCLUSION
For the foregoing reasons, Defendant requestshbatourt grant its motion

to dismiss the complaint.

DATED: October 2, 2020 ARNOLD & PORTER
KAYE SCHOLER LLP

By: s/ Jonathan W. Hughes
Jonathan W. Hughes
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to plausibly allege not only that shll (not simply mighf) travel on a Princess

standing even when a plaintiff alleges an “intenptirchase” from the defendant in

travel on a Princess vessel, much less that swteltwould occur before the

so as to harm O’Neill in the way she alleges she lnarmed in the past. This Court
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