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Introduction

On February 29, 2020, New York City saw its first confirmed case of COVID-19. One week
later, there were 7 cases. After another week, there were 642. By March 18, the count
ballooned to nearly 3,000. New York City had rapidly become the epicenter of the most
serious global pandemic in 100 years. Over the ensuing months, as COVID-19 infections
spread across the country, the city’s case count continued to rise, reaching almost 260,000
cases, 60,000 hospitalizations, and 20,000 confirmed deaths by early November.! Coming as
no surprise to correctional healthcare providers and advocates, jails and prisons became
among the most dangerous transmission hotspots, both in New York City and nationwide.?

The COVID-19 Outbreak at Rikers Island

March 18 holds particular significance in New York City’s timeline, because it marked the
first reported case among someone held at the notorious Rikers Island jail complex.® By
nightfall, The Intercept reported on unsanitary conditions throughout the city’s jails and
predicted a rapid outbreak, absent steps to release people to safety.* That is precisely what
transpired in the days and weeks that followed.

By April 18, one month after the first case was detected, an individual held at Rikers had
died while in custody,” and the city’s jails had become the site of more than 1,200 COVID-
19 infections, including 363 incarcerated individuals and 848 Department of Correction or
Correctional Health Services staff.® The infection rate among incarcerated people was almost
six times that for New Yorkers as a whole and more than 40 times the national rate at the
time.’

Black New Yorkers disproportionately shouldered this high risk of infection at Rikers,®
comprising 24 percent of the city’s general population but 57 percent of those trapped in the
city’s jails. While the introduction of new testing, cleaning, and social distancing measures
might have mitigated the health risks, there is little evidence that such steps were
implemented. Instead, reports from the summer of 2020 suggest that testing protocols at the
jails remained inadequate, and in violation of official policy, New York City correction
officers were routinely not wearing masks and neglecting to practice social distancing.®

About This Report

This research brief summarizes what we know about New York City’s jail population since
the COVID-19 outbreak. The data point to a 30 percent reduction in the city’s daily jail
population from March 18 to April 29—attributable to urgent efforts to gain people’s release
as well as to declining arrests, as people sheltered indoors at the start of the pandemic. Since
then, the use of jail re-increased, reversing over half of the prior reductions. If the current
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trend continues, the jail population will return to its pre-COVID-19 level by mid-February
2021.

The COVID-19 era has also seen considerable variations in the jail trends applicable to
different subgroups, with the numbers held in pretrial detention progressively rising, even as
incarceration has remained low among people convicted and serving sentences of one year or
less.

After reviewing key emergency release strategies adopted at the outset of the pandemic, this
research brief documents overall jail trends and more specific changes in the composition of
the jail population from mid-March to the beginning of November 2020.

Releasing People to Safety

On the days before and after the first reported COVID-19 case at Rikers Island, local
officials and agencies began weighing in, with the City Council Speaker,'° Public
Advocate,'! Board of Correction,*? public defender agencies,'® and Rikers’ chief medical
officer'* all calling for the prompt release of large numbers of people whose lives were
endangered by the increasingly unsafe jail conditions.

Populations Considered for Release

Although specific recommendations varied, most stakeholders who took a position advocated
for releasing, at a minimum, four key subgroups:

e High Risk for COVID-19: People ages 50 and older or with preexisting health
conditions, making them especially vulnerable to complications from COVID-19.

e City Jail Sentences: People convicted and sentenced to jail for one year or less, where
prior research found that serving such short sentences at Rikers tends to increase people’s
post-release recidivism.*

e Technical Parole Violations: People sent to jail while awaiting the adjudication of a
violation of technical parole conditions, such as missed appointments or positive drug
tests—where no new crime has been alleged.

e Incarceration for Administrative Reasons: People held in detention for missing a court
date or for other reasons unrelated to alleged or proven criminal behavior.

Some organizations proposed additional categories for release, including more people held
during the pretrial period—without a conviction—because they are unable to afford bail.®

COVID-19 and the New York City Jail Population Page 2



Early Release Policies and Practices in March and April 2020

At the beginning of the crisis, city and state officials adopted a range of measures to secure
people’s release. These officials acted on several of the recommendations cited above as well
as responded to a surge of media reporting and advocacy across the city and the country.

The Early Release (6A) Program. Within days of the first COVID-19 case at Rikers,
Mayor Bill de Blasio launched the Early Release (6A) Program for people held on a jail
sentence of one year or less.!” Designed by the Mayor’s Office of Criminal Justice and
Department of Correction in partnership with three nonprofit agencies—the Center for Court
Innovation,*® CASES, and NYC Criminal Justice Agency—this program led to the release of
296 sentenced individuals from March 22 to March 27. The program included a wide range
of offenses, with 54 percent convicted of a felony and 46 percent of a misdemeanor, largely
mirroring the distribution of charges in the overall sentenced population. Participants had to
attend daily remote check-ins (including weekends) with social workers or case managers
from the three nonprofit agencies. As needed, the city paid for phones to ensure participants
could comply with daily check-in requirements. Some participants also received remote job
training or other services from local reentry providers. The city provided housing at hotels
near La Guardia Airport for people who lacked a place to stay. This last step both addressed
people’s need for housing and minimized the likelihood that participants would contract
COVID-19 or transmit it to others if unstably housed or in crowded shelters. Re-arrest rates
while participating were 2 percent after one month and 9 percent after six months. Less than
1 percent—two people—were re-arrested for a violent felony.*

People Held on Parole Violations. On March 27, Governor Andrew Cuomo ordered the
state Department of Corrections and Community Supervision (DOCCS) to review the cases
of 1,100 people held in jail for technical parole violations, including about 400 in New York
City. In a May 27 report, DOCCS indicated that 300 people from those held in the city had
been released.”® (Some of these releases may have taken place past March and April.) In
addition, lawsuits won by the Legal Aid Society led to the release of 106 people held on
parole violations on March 27,2 28 people on April 9,22 and 51 on April 13.2% In these cases,
the lawsuit was the direct cause of release. It is plausible, then, that some of the 300 people
reported to have been released through the DOCCS reviews were, in fact, released before
these reviews were complete, driven instead by the outcome of the lawsuit.

Additional Releases. Public defenders secured a significant number of additional
releases, both through lawsuits?* and by arguing bail writs before judges who presided over
the individual cases of people held in pretrial detention. New York City’s District Attorneys
and other city officials also facilitated an unquantifiable number of releases, based largely on
reviewing the cases of people ages 50 and older or with serious health conditions.?

Sustainability. The above-noted measures, however, were largely not institutionalized past
March and April. For instance, while continuing to serve its existing participants, the Early
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Release (6A) Program has not enrolled new releases since late March; and DOCCS has not
implemented an ongoing policy during the pandemic to review cases and identify people
held on parole violations who meet the criteria considered to make them suitable for release.

Jail Trends Since the COVID-19 Outbreak

New York City’s daily jail Exhibit 1. The NYC Jail Population After the
population plummeted by COVID-19 Outbreak at Rikers

30 percent over a critical

42-day stretch beginning ~ &900 5,419

on March 18. The 5,000 4,669
population of 3,809 reached \\1/30% 3,809 .

on April 29 was the city’s 4,000 AN _MN23%

lowest since the 1940s 3,000

(Exhibit 1). Over the much
longer 186-day period that
followed, the jail population 1,000

2,000

gradually rose to 4,669 by 0 (42 days) (186 days)

November 1—a sizable March 18,2020  April 29,2020 November 1, 2020
increase, although still 14

percent less than the pre- Source:New York City Department of Correction via NYC Open Data
COVID-19 baseline By (analysis by the Center for Court Innovation).

November 9, just prior to this report’s publication, the population climbed to 4,706.

Steep Jail Reduction from March 18 to April 29

Daily tracking by the Vera Institute of Justice makes clear that the number of people held in
jail declined virtually every day from March 18 to April 29.

The daily jail population experienced an especially swift decline over a mere five days
from March 24 to March 29, dropping by 630 people in this time—accounting for 39
percent of the 42-day total.?® The changes over these days largely reflect the fruits of three
efforts: (1) the release of 296 serving sentences of one year or less into the Early Release
(6A) Program; (2) the release of 106 people held on parole violations, pursuant to a Legal
Aid lawsuit decided on March 27; and (3) the start of reviews ordered by Governor Cuomo
of other people held on technical parole violations. (These case-by-case reviews continued
past March, resulting in further releases in the weeks that followed.)

Exhibit 2 further captures the developments of late March and April (punctuated by the
habitual drop-off in jail admissions and discharges each weekend). While the daily numbers
of admissions and discharges were similar through the first two-thirds of March, discharges
significantly outpaced admissions over a one-month period beginning March 22. Most of this
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spike in discharges was concentrated at the tail end of March, leading to the above-noted
precipitous fall in the jail population from March 24 to 29.

 March 26: On the highest Exhibit 2. NYC Jail Admissions and

single day for discharges, Discharges by Day: March and April 2020
about 225 of the 277

people discharged were 300
serving time on a jail 250
sentence. This largely 200
reflects the impact of the 150
Early Release Program. 100

50

e March 28: On the second
highest discharge date of
March 28, about 171 of
the 191 releases were —— Admissions =——Discharges

le held on parol

peop e eld 0 . paroie Source:New York City Department of Correction via NYC Open Data
violations. This Iargely (analysis by the Center for Court Innovation).

reflects court-ordered

releases secured by the Legal Aid Society and additional releases pursuant to reviews
ordered by Governor Cuomo.

31 3/6 3/M 3/16 3/21 3/26 3/31 4/5 4/10 4/15 4/20 4/25 4/30

Jail Increase from April 29 to November 1

After reaching 3,809 on April 29, the daily jail population increased to 4,669 on November
1. A finer review of daily tracking data indicates that the jail population gradually increased
in May; hovered at about 4,000 in June and July; and then gradually rose from the beginning
of August through October.?” In September and October, the daily population rose by 461
people. Should that rate of increase continue, by mid-February 2021, the jail population will
return to what it was at the start of the pandemic.?®

Divergent Trends Among Key Subgroups

Shown in Exhibits 3 and 4, the overall trends reported above were not duplicated among the
specific subgroups that make up the city’s jail population—including, respectively, those
held while awaiting trial, on parole violations, and on a sentence.?

Rise in Pretrial Detention Fuels Overall Population Increase
Pretrial Detention. Unlike all other subgroups, the number of people held in pretrial

detention—not for a parole violation, but due either to an inability to post bail or a remand
order by the judge—increased 11 percent from March 18 to November 1 (3,039 to 3,365).
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Exhibit 3. NYC Jail Population Subgroups Before and After Covid-19

3,039 ® March 18, 2020
3,000 .
2,62 m April 29, 2020
2,500 ® November 1, 2020
2,000
1,500 55% 8%
798 decline decline
1,000
593 692 670 553
500

l l 359
l228 214 . 129 122 238 276

Pretrial Detention Parole Violation: Technical Parole Sentenced to NYC  Other (State
(Bail or Remand)  New Charge Violation Jail Sentences,
Warrants, etc.)

Source:New York City Department of Correction via NYC Open Data (analysis by the Center for Court Innovation).

More precisely, those held pretrial declined by 14 percent immediately after the COVID-19
outbreak (from mid-March to late April) but re-increased significantly since that time—and
was on an upward trajectory as of this research brief’s early November publication.

The charge-specific results shown in Exhibit 4 indicate that, from March to November, the
numbers held pretrial on burglary in the second degree increased by a net of 70 percent. This
shift is largely a byproduct of a partial rollback to the state’s bail reform law, which went
into effect July 2, 2020 (discussed below).

Besides second-degree burglary, the pretrial increase for nearly all other charges (murder,
sex offenses, weapons-related, robbery, etc.) stayed within ten percentage points of the
overall average increase in pretrial detention of 11 percent.

Further unpacking the trends, the graph in Exhibit 5 tracks daily pretrial admissions—the
number of people newly sent to jail each day due to an inability to pay bail or a remand
order—in the first ten months of 2020. The data point to four notable sub-trends:

1. January to Mid-March: Relatively stable pretrial admissions, averaging about 40 per
day (notwithstanding normal fluctuations between weekdays and weekends).

2. Mid-March to Mid-April: A precipitous fall to less than 10 admissions on some days.
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Exhibit 4. Changes in the NYC Jail Population: March 18, 2020 to November 1, 2020

: March 18, November 1, Percent
Jell Slive 2020 2020 Change
Total Jail Population 5,419 4,669 -13.8%
Pretrial: Unable to Pay Bail or Remanded 3,039 3,365 10.7%

Misdemeanor or lesser 162 179 10.5%

Nonviolent felony 523 526 0.6%

Violent felony (incl. violent Class A felonies) 2,354 2,660 13.0%

Murder (PL 125.25, 125.26, 125.27) 859 1,015 18.2%
Sex offense (any PL 130 violent felony) 206 222 7.8%
Weapons offense (any PL 265 violent felony) 200 240 20.0%
Robbery (PL 160.10, 160.15) 437 481 10.1%
Burglary in the first degree (PL 140.30) 82 75 -8.5%
Burglary in the second degree (PL 140.25) 106 180 69.8%
Assault (any PL 120 violent felony assault) 363 354 -2.5%
All other violent felony offenses 101 93 -7.9%
Domestic violence (any charge severity)? 260 288 10.8%
Parole Violation Due to New Charge 798 692 -13.3%

Misdemeanor or lesser 205 200 -2.4%

Nonviolent felony 197 115 -41.6%

Violent felony (including Class A) 396 377 -4.8%

Domestic violence (any charge severity)? 92 75 -18.5%
Technical Parole Violation 670 214 -68.1%
Sentenced to NYC Jail 553 122 -717.9%

Misdemeanor or lesser 226 57 -74.8%

Nonviolent felony 167 32 -80.8%

Violent felony (including Class A) 98 27 -712.4%

Missing charge information 62 6 -90.3%
State Sentences, Warrants, & Other Holds 359 276 -23.1%

Source: New York City Department of Correction via NYC Open Data (analysis by the Center for Court Innovation).

! Domestic violence charges are estimated, adapting a method first developed for the Independent Commission on New York City
Criminal Justice and Incarceration Reform (see Appendix B in Lippman, J., et al. (2017). A More Just New York City). Specifically,
based on criminal cases detained at arraignment in New York City in 2019, the percentage of each penal law charge that involved
domestic violence was calculated and, for charges where that percentage exceeded 10%, the given percentage was imputed to the
corresponding charges found in Department of Correction jail population data.
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3. Mid-April to Mid-June: A modest rise in admissions followed by a modest fall (largely
mirroring a similar rise and fall in the city’s arrest trend over these two months).

4. Mid-June through October: A gradual, prolonged increase in pretrial admissions.

Albeit imperfectly, the

patterns in Exhibit 5 Exhibit 5. Daily Pretrial Jail Admissions:

January 1-October 31, 2020

generally track 80 -
variations in arrest 70
trends—felony arrests, 60
especially. (Few 50
misdemeanors are eligible 40
for pretrial detention 30

under bail reform, making 20
the felony trend more

pertinent.) Comparing the 5 g
change between the entire ey e g

months of March and
. . Source:New York City Department of Correction via NYC Open Data
Aprll 2020’ pret“al (analysis by the Center for Court Innovation).
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admissions and felony

arrests both declined exactly 30 percent. Then, comparing the change from April to May,
pretrial admissions re-increased 61 percent and felony arrests re-increased 59 percent. But
illustrating that these two trends are not inexorably linked, from June to July, pretrial
admissions increased 15 percent, while felony arrests dropped 8 percent. This disparity likely
reflects the independent effect of the bail amendments implemented in July (see below).

In short, variations in arrest trends over time are a major driver of variations in pretrial
detention—nbut the relationship is not absolute; other changes to law, policy, and practice
have the potential to be impactful as well.

Parole Violations Stemming from a New Charge. The initial mid-March to late April
period saw a 26 percent drop in people held on parole violations that stem from a pending
new arrest; but this subgroup too has re-increased since that time. More specifically, daily
tracking data indicate that after bottoming out in the mid-500s in August, the size of this
subgroup re-increased from August to November, leading to a net decline of 13 percent over
the entire mid-March to November period.®® Absent sustainable policy reforms—for
example, passing the pending Less is More Act®! in Albany—the most recent trend from
August to November indicates that the jail numbers are ascending on a pace to wipe out the
remaining jail reduction by early 2021.

Currently, people re-arrested while on parole are automatically incarcerated if a violation is
filed. However, if the bail reforms were extended to these individuals (an element of the
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Less is More Act), only 59 percent of those held on November 1 would have faced a
bail-eligible charge—meaning the other 41 percent would have had to be released.*

Sustained Reductions in Jail Sentences and Technical Violations

Sentenced to Jail. People serving jail sentences of one year or less dropped by 78 percent
from mid-March to the beginning of November (553 to 122). Decreases were proportionately
similar for misdemeanor and felony charge severities (see Exhibit 4). The sustained
reduction in the sentenced component of the jail population is not merely a result of the Early
Release (6A) Program. While this program brought about a precipitous drop in incarceration
on sentences in late March, only 10 of its 296 participants were enrolled on November 1
(meaning they had yet to serve the balance of their original sentence). Even if the Early
Release Program had never existed, the other 286 individuals would still have been
discharged by November. Therefore, while the program served as a timely humanitarian
response to the plight of its participants, it was the subsequent reduction in the imposition of
new jail sentences that explains the durable decline in the number of people held on
sentences since the start of the pandemic.

The fact that the sentenced population at Rikers has remained low is a promising finding for
maintaining jail reductions in the long-term. Institutionalizing the Early Release Program and
enrolling new participants in community supervision on an ongoing basis, in lieu of the one-
time release of late March 2020, would further ensure sustained progress.

Technical Parole Violations. After several years when people held on (non-criminal)
technical parole violations were the only subgroup to have their jail numbers increase,* they
declined sharply by 68 percent from mid-March to November (670 to 214). Based on their
average length of stay in jail of around two months,3* by November, the vast majority of
people who had their technical violations lifted back in March and April would have been
released. Analogous to the sentenced subgroup, this indicates that reductions in the filing of
technical violations have lasted throughout the COVID-19 era. It bears, noting, however, that
the low point for people held on technical violations was just under 160 people at the tail end
of August, signaling a modest uptick over the more than two months that followed.

Net Ramifications for the Makeup of the Jail Population

The data in Exhibit 6 reveal that close to eight months after the COVID-19 crisis began,
significant shifts have taken place in the specific detention statuses that make up the jail
population. People held awaiting trial due to an inability to post bail or a remand order
expanded to occupy a far greater share of those in jail— from 56 percent before the COVID-
19 outbreak, to 72 percent by November 1. If we add those held pretrial due to the filing of a
parole violation, that percentage grew from 61 to 87 percent. At the same time, those
sentenced to jail declined from 10 to 3 percent of the total jail population, and people held on
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a technical parole violation fell from 12 to 5 percent. This evidence suggests that to
proceed on a path towards significant jail reduction, policy efforts will have to focus
primarily on people held pretrial.

Exhibit 6. The Changing Composition of the NYC Jail Population:
March to November 2020

100%

80%

60%

40%

20%

0%

March 18, 2020

(Total = 5,419)

November 1, 2020
(N = 4,669)

= Other Status

m Sentenced to NYC Jail

® Technical Parole Violation

® Parole Violation: New Charge

B Pretrial Detention

Source:New York City Department of Correction via NYC Open Data (analysis by the Center for Court Innovation).

Changing Background Characteristics

Persistent Racial
Disparities

The onset of a global
pandemic has had little
effect on the stark racial
disparities structuring
New York City’s jails.
Since the crisis began, the
Black proportion of the
city’s jail population
increased modestly from
57 to 59 percent, and the
Hispanic/Latinx
proportion declined from
30 to 28 percent. The data

70%
60%
50%
40%
30%
20%
10%

0%

Source:New York City Department of Correction via NYC

Exhibit 7. The Racial/Ethnic Composition of the
NYC Jail Population

57.0% 98.6%

Black

30.4%28 3%

Hispanic/Latinx

® March 18, 2020
B November 1, 2020

10.9% 10.8%
]
.
White Additional
Racial/Ethnic
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Open Data (analysis by the Center for Court Innovation).
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in Exhibit 7 show that, as of the beginning of November, Black New Y orkers were
overrepresented in jail by a factor of 2.5 relative to the city’s general population.

In absolute terms, it is also true that the overall decline in the jail numbers reached all
racial/ethnic groups. For example, the total number of Black incarcerated persons declined
by 11 percent from 3,074 on March 18 to 2,730 on November 1. However, because the
within-group declines were somewhat greater for incarcerated white and Hispanic/Latinx
people, the relative disproportionalities impacting Black New Yorkers continued and, in fact,
have grown slightly since March.

Changes Involving Other Background Characteristics

As shown in Exhibit 8, there were significant changes in the gender, age, and mental health
composition of the jail population.

e Gender: From March
18 to November 1,
the proportion of

Exhibit 8. The Changing Background
Characteristics of the NYC Jail Population

women in the jail 60% .
. . 52.1%

population declined ,

from 5.5 to 4.2 S0% W March 18, 2020 44.5%

percent. 40% B November 1, 2020

Problematically,

publicly available 30%

data does not indicate

people who identify 20% 16.6% 14 19,

as gender-nonbinary. g9 5.5% 4 29 .

However, the Board ] -°

of Correction 0%

separately tracks this Women Ages 50 & Older ~ "Brad H" Mental
data, and as of Health Flag

Source:New York City Department of Correction via NYC
Open Data (analysis by the Center for Court Innovation).

October 30, the
distribution was 3.6
percent cis female, 95.8 percent cis male, 0.5 percent trans female (including 25 people),
and 0.1 percent trans male (including 4 people).*

e Age: Many of the case-by-case review efforts of late March and April 2020 specifically
sought to identify people ages 50 and older who might be suitable for release. Data point
to a modest 2 percentage-point reduction in the 50 and over share of the jail population,
although on November 1, there remained 660 incarcerated people from this age group.

e Mental Health Status: The “Brad H” flag, while not signifying a confirmed mental
health diagnosis, includes people diagnosed, screened for, or receiving or requesting
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mental health services during their incarceration. Jail reductions since mid-March
exclusively involved people without the Brad H flag. As a result, the Brad H share of the
jail population increased considerably, from 45 to 52 percent, with the result that 2,433
incarcerated New Yorkers flagged for a mental health concern on November 1.

Significance of New York State’s Bail Reform Law

The same pretrial population that has proved resistant to lasting jail reductions during the
COVID-19 era previously experienced a substantial downsizing brought about by the state’s
new bail reform law, which went into effect January 1, 2020.

Impact of the Original Bail Reform

The Center for Court Innovation previously reported that bail reform was largely
responsible for a 40 percent reduction in pretrial detention over the period immediately
preceding the COVID-19 crisis moment. Put in human terms, from the date bail reform
was passed into law on April 1, 2019, when courts began adjusting their decisions in
anticipation of its January implementation, to the COVID-19 outbreak at Rikers in March
2020, there were nearly 2,000 fewer people held pretrial citywide.” With bail reform
producing most of this reduction, this new law likely prevented hundreds of New Yorkers
from contracting COVID-19 and may well have saved lives—a point some county jail
officials have also articulated.*

Impact of the 2020 Bail Amendments

On July 2, 2020, several amendments to the initial reform law went into effect, with the
main consequence of increasing the number of charges and categories of defendants
legally eligible for bail and detention while awaiting trial.*® Putting aside independent
dynamics associated with COVID-19, the Center for Court Innovation projected that these
amendments would be responsible for a 16 percent re-increase in the pretrial jail
population.*

Turning to what has empirically taken place, based on the charges of people held pretrial on
November 1, we estimate that the bail amendments have already led to a 7 to 11 percent
increase in the pretrial jail population from what it would otherwise have been.**

After more time passes with the amendments in effect, leading judges to arraign more cases

for which they can set bail only due to the amendments, this increase will grow, absent
counteractive policies and practices.
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Emergent Findings and Conclusions

Early release efforts, combined with a simultaneous drop in arrests, led the city’s daily jail
population to plummet by 30 percent from mid-March to the end of April. The resulting jail
population of just over 3,800 people was a low mark not seen since the end since the 1940s.
While this milestone has garnered considerable attention, the steady, gradual increase since
then has been less publicized. By November 1, the jail population had reached 4,669,
reversing over half of the prior reduction.

Analysis indicates that the increase seen since late April did not stem from people held on
jail sentences or technical parole violations. Instead, the overriding driver was a significant
rise in pretrial detention. By the beginning of November, almost nine of 10 New Yorkers in
jail—a historically high 87 percent—were incarcerated awaiting trial, without a conviction.
(This figure combines people held pretrial due to an inability to pay bail or a remand order
from a judge—72 percent—and those held because a parole violation was filed in response to
a new charge—15 percent.)

As an added factor, the amendments to the state’s bail reform implemented in July led to a 7
to 11 percent increase in the pretrial jail population (calculating this increase independent of
the effects of COVID-19 and other factors). As noted above, absent new reforms to policy
and practice, these amendments will produce a cumulatively greater increase over time.

Next Steps

Returning to the historically low incarceration levels of late April 2020 will require renewed
dedication to safe and effective release strategies, including those employed at the onset of
the pandemic (such as the Early Release 6A Program and case-by-case reviews of people
held on technical parole violations).

At present, the greatest urgency concerns people held in pretrial detention. Specific measures
could include encouraging greater fidelity to the city’s science-based Pretrial Release
Assessment to restrict the use of pretrial conditions to those who truly pose a flight risk;*
accelerated efforts to consider non-monetary conditions such as Supervised Release in lieu of
bail; consideration of what people can afford when bail is set, as enjoined by the current
reforms; and automatic, formal reviews for the express purpose of reducing bail amounts
whenever it proves to be the case that a defendant was unable to secure payment of the initial
amount.

Both the Center for Court Innovation and the Independent Commission on New York City

Criminal Justice and Incarceration Reform (the Lippman Commission) recently emphasized
the potential for these and other reform strategies to contribute to a culture change within the
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courts, mitigating the increase in the pretrial jail population that will otherwise continue to be
generated by the recent bail amendments.*®

Another important subgroup that saw its jail numbers increase in the summer of 2020
consists of those held in jail on a new charge where their detention follows from the filing of
a parole violation. The Columbia Justice Lab and other organizations have drawn attention to
a combination of reasonable administrative and legislative steps, which could curtail
incarceration in these cases.*

Jump-starting safe and effective release strategies is especially critical in the current moment,
given that, as of this research brief’s publication, the COVID-19 case count throughout New
York City is rising, and the virus continues to pose an elevated danger to those held in the
city’s jails. On October 30, there were 224 incarcerated individuals infected with COVID-
19, and as we head into the winter, there is every reason to expect this number to rise.

Finally, it bears noting that even April’s low mark of just over 3,800 people in the city’s jalil
population is 500 higher than the population of 3,300 that must be attained to close the
Rikers Island jails on schedule in 2026, as approved by the city council.

The health risks posed by COVID-19 have brought the urgency of reducing our reliance on
jail into stark relief. But there was already ample justification for action. The long-term
harms of even a short stay in jail for defendants, their families, and communities—especially
communities of color—have been widely documented.*® By the fall of 2020, while the period
of emergency measures at Rikers Island appears to have passed, the pandemic persists, as
does the underlying rationale for action.
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41 Providing a range of 7 to 11 percent reflects limitations in public Department of Correction data, previously
discussed in Rempel & Rodriguez (2020a). Similarly, in future research determining the final increase in the city’s
pretrial jail population resulting from the amendments, it will continue to be necessary to present a range.

To increase the confidence of our estimates, we produced them using four alternative methods. First and most
straightforward, compared to March 18, 2020, the November 1, 2020 pretrial jail population included 326 more
people, representing a 10.7 percent increase. This method is accessible and elegant, yet it does not consider any
number of factors that may have caused this 326-person increase, bail reform notwithstanding.

Second, based on the specific top charges of everyone held in pretrial detention on November 1, 2020, 257
people had a bail-eligible top charge solely under the amendments, but not under the original reform law,
representing an 8.5 percent increase. This second method, however, contains varying biases working in each
direction. This method may overstate the increase, because it is likely that at least some people who appear from
their top charge to have been detained solely due to the amendments would, in fact, have still been detained due to
unrelated holds or other legal reasons not indicated in the available data. The third and fourth methods represent
efforts to correct for this bias. On the other hand, the second method—as well as the third and fourth—may all
underestimate the increase, because several categories of cases made eligible for bail specifically due to the
amendments cannot be identified with available jail data: (1) people with both a current and open case involving
harm to persons or property; (2) people charged with a felony and on probation; (3) people with persistent felony
offender status; and (4) people held after a conviction while awaiting sentencing (see Rempel & Rodriguez 2020, Op
Cit.). Because cases held pretrial for these reasons cannot be identified in the data, they are instead grouped into a
residual category (encompassing 14.1% of those held pretrial on November 1). In effect, we assume this residual
subgroup would have been detained under either reform scheme, presumably due to a mandatory hold not clarified
in the data; but some of these people probably had their detention result specifically from the amendments. Given
the competing, perhaps offsetting biases, the second method may well provide the closest available approximation.

The last two methods involved more complex computations intended to quantify the number of cases in jail on
November 1 that may still have been detained under the original bail reforms even if their top charges suggest that
their detention resulted solely from the amendments. These methods respectively produced estimates of a 7.3
percent and a 6.6 percent pretrial jail increase. These last two methods seek to address the above-noted upward bias
of the second method; but these methods include a similar downward bias as the second by not attributing the
detention of any cases in the above-noted residual 14.1% group to either reform scheme, although some of these
cases were likely detained due to the amendments.

After rounding, the four methods yielded the reported range of 7 to 11 percent. Please contact the author for
further details on these approaches or for any clarifications regarding their respective advantages and limitations.

42 For information about the Pretrial Release Assessment, see the website of the New York City Criminal Justice
Agency at https://www.nycja.org/release-assessment.

43 See pages 15-18 in Rempel & Rodriguez (2020), Op Cit.; Independent Commission on New York City Criminal
Justice and Incarceration Reform. (2020). The Impact of Bail Changes on Rikers: Rollbacks Require a Renewed
Focus on Arraignment Practices, Parole Reform, and Ending Case Delays. New York, NY. Available at:
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44 See Schiraldi, V. & Arzu, J. (2018), Op Cit.; and Schiraldi, V. (2020), Op Cit.

45 Board of Correction (2020), Op Cit.

46 See, e.g., Digard, L. & Swavola, E. (2019). Justice Denied: The Harmful and Lasting Effects of Pretrial Detention.
New York, NY: Vera Institute of Justice. Available at: https://www.vera.org/publications/for-the-record-justice-
denied-pretrial-detention; Lippman, J., Aborn, R., Cartagena, J. et al. (2017). A More Just New York City. New York,
NY: Independent Commission on New York City Criminal Justice and Incarceration Reform. Available at:
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Detention in New York City: Data-Driven Strategies for Decarceration. New York, NY: Center for Court Innovation.
Available at: https://www.courtinnovation.org/publications/reducing-pretrial-detention; and Subramanian, R.,
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