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Lawyers Working Remotely

Lawyers may remotely practice the law of the jurisdictions in which they are licensed while
physically present in a jurisdiction in which they are not admitted if the local jurisdiction has not
determined that the conduct is the unlicensed or unauthorized practice of law and if they do not
hold themselves out as being licensed to practice in the local jurisdiction, do not advertise or
otherwise hold out as having an office in the local jurisdiction, and do not provide or offer to
provide legal services in the local jurisdiction. This practice may include the law of their licensing
jurisdiction or other law as permitted by ABA Model Rule 5.5(c) or (d), including, for instance,
temporary practice involving other states’ or federal laws. Having local contact information on
websites, letterhead, business cards, advertising, or the like would improperly establish a local
office or local presence under the ABA Model Rules.*

Introduction

Lawyers, like others, have more frequently been working remotely: practicing law mainly through
electronic means. Technology has made it possible for a lawyer to practice virtually in a
jurisdiction where the lawyer is licensed, providing legal services to residents of that jurisdiction,
even though the lawyer may be physically located in a different jurisdiction where the lawyer is
not licensed. A lawyer’s residence may not be the same jurisdiction where a lawyer is licensed.
Thus, some lawyers have either chosen or been forced to remotely carry on their practice of the
law of the jurisdiction or jurisdictions in which they are licensed while being physically present in
a jurisdiction in which they are not licensed to practice. Lawyers may ethically engage in practicing
law as authorized by their licensing jurisdiction(s) while being physically present in a jurisdiction
in which they are not admitted under specific circumstances enumerated in this opinion.

Analysis

ABA Model Rule 5.5(a) prohibits lawyers from engaging in the unauthorized practice of law: “[a]
lawyer shall not practice law in a jurisdiction in violation of the regulation of the legal profession
in that jurisdiction, or assist another in doing so” unless authorized by the rules or law to do so. It
is not this Committee’s purview to determine matters of law; thus, this Committee will not opine
whether working remotely by practicing the law of one’s licensing jurisdiction in a particular
jurisdiction where one is not licensed constitutes the unauthorized practice of law under the law of
that jurisdiction. If a particular jurisdiction has made the determination, by statute, rule, case law,
or opinion, that a lawyer working remotely while physically located in that jurisdiction constitutes

! This opinion is based on the ABA Model Rules of Professional Conduct as amended by the ABA House of
Delegates through August 2020. The laws, court rules, regulations, rules of professional conduct, and opinions
promulgated in individual jurisdictions are controlling.
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the unauthorized or unlicensed practice of law, then Model Rule 5.5(a) also would prohibit the
lawyer from doing so.

Absent such a determination, this Committee’s opinion is that a lawyer may practice law pursuant
to the jurisdiction(s) in which the lawyer is licensed (the “licensing jurisdiction”) even from a
physical location where the lawyer is not licensed (the “local jurisdiction”) under specific
parameters. Authorization in the licensing jurisdiction can be by licensure of the highest court of
a state or a federal court. For purposes of this opinion, practice of the licensing jurisdiction law
may include the law of the licensing jurisdiction and other law as permitted by ABA Model Rule
5.5(c) or (d), including, for instance, temporary practice involving other states’ or federal laws. In
other words, the lawyer may practice from home (or other remote location) whatever law(s) the
lawyer is authorized to practice by the lawyer’s licensing jurisdiction, as they would from their
office in the licensing jurisdiction. As recognized by Rule 5.5(d)(2), a federal agency may also
authorize lawyers to appear before it in any U.S. jurisdiction. The rules are considered rules of
reason and their purpose must be examined to determine their meaning. Comment [2] indicates
the purpose of the rule: “limiting the practice of law to members of the bar protects the public
against rendition of legal services by unqualified persons.” A local jurisdiction has no real interest
in prohibiting a lawyer from practicing the law of a jurisdiction in which that lawyer is licensed
and therefore qualified to represent clients in that jurisdiction. A local jurisdiction, however, does
have an interest in ensuring lawyers practicing in its jurisdiction are competent to do so.

Model Rule 5.5(b)(1) prohibits a lawyer from “establish[ing] an office or other systematic and
continuous presence in [the] jurisdiction [in which the lawyer is not licensed] for the practice of
law.” Words in the rules, unless otherwise defined, are given their ordinary meaning. “Establish”
means “to found, institute, build, or bring into being on a firm or stable basis.”? A local office is
not “established” within the meaning of the rule by the lawyer working in the local jurisdiction if
the lawyer does not hold out to the public an address in the local jurisdiction as an office and a
local jurisdiction address does not appear on letterhead, business cards, websites, or other indicia
of a lawyer’s presence.® Likewise it does not “establish” a systematic and continuous presence in
the jurisdiction for the practice of law since the lawyer is neither practicing the law of the local
jurisdiction nor holding out the availability to do so. The lawyer’s physical presence in the local
jurisdiction is incidental; it is not for the practice of law. Conversely, a lawyer who includes a local
jurisdiction address on websites, letterhead, business cards, or advertising may be said to have
established an office or a systematic and continuous presence in the local jurisdiction for the
practice of law.

Subparagraph (b)(2) prohibits a lawyer from “hold[ing] out to the public or otherwise
represent[ing] that the lawyer is admitted to practice law in [the] jurisdiction” in which the lawyer
is not admitted to practice. A lawyer practicing remotely from a local jurisdiction may not state or
imply that the lawyer is licensed to practice law in the local jurisdiction. Again, information
provided on websites, letterhead, business cards, or advertising would be indicia of whether a
lawyer is “holding out” as practicing law in the local jurisdiction. If the lawyer’s website,

2 DICTIONARY.COM, https://www.dictionary.com/browse/establish?s=t (last visited Dec. 14, 2020).

% To avoid confusion of clients and others who might presume the lawyer is regularly present at a physical address in
the licensing jurisdiction, the lawyer might include a notation in each publication of the address such as “by
appointment only” or “for mail delivery.”
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letterhead, business cards, advertising, and the like clearly indicate the lawyer’s jurisdictional
limitations, do not provide an address in the local jurisdiction, and do not offer to provide legal
services in the local jurisdiction, the lawyer has not “held out” as prohibited by the rule.

A handful of state opinions that have addressed the issue agree. Maine Ethics Opinion 189 (2005)
finds:

Where the lawyer’s practice is located in another state and where the lawyer is
working on office matters from afar, we would conclude that the lawyer is not
engaged in the unauthorized practice of law. We would reach the same conclusion
with respect to a lawyer who lived in Maine and worked out of his or her home for
the benefit of a law firm and clients located in some other jurisdiction. In neither
case has the lawyer established a professional office in Maine, established some
other systematic and continuous presence in Maine, held himself or herself out to
the public as admitted in Maine, or even provided legal services in Maine where
the lawyer is working for the benefit of a non-Maine client on a matter focused in
a jurisdiction other than Maine.

Similarly, Utah Ethics Opinion 19-03 (2019) states: “what interest does the Utah State Bar have
in regulating an out-of-state lawyer’s practice for out-of-state clients simply because he has a
private home in Utah? And the answer is the same—none.”

In addition to the above, Model Rule 5.5(c)(4) provides that lawyers admitted to practice in another
United States jurisdiction and not disbarred or suspended from practice in any jurisdiction may
provide legal services on a temporary basis in the local jurisdiction that arise out of or reasonably
relate to the lawyer’s practice in a jurisdiction where the lawyer is admitted to practice. Comment
[6] notes that there is no single definition for what is temporary and that it may include services
that are provided on a recurring basis or for an extended period of time. For example, in a pandemic
that results in safety measures—regardless of whether the safety measures are governmentally
mandated—that include physical closure or limited use of law offices, lawyers may temporarily
be working remotely. How long that temporary period lasts could vary significantly based on the
need to address the pandemic. And Model Rule 5.5(d)(2) permits a lawyer admitted in another
jurisdiction to provide legal services in the local jurisdiction that they are authorized to provide by
federal or other law or rule to provide. A lawyer may be subject to discipline in the local
jurisdiction, as well as the licensing jurisdiction, by providing services in the local jurisdiction
under Model Rule 8.5(a).

Conclusion

The purpose of Model Rule 5.5 is to protect the public from unlicensed and unqualified
practitioners of law. That purpose is not served by prohibiting a lawyer from practicing the law of
a jurisdiction in which the lawyer is licensed, for clients with matters in that jurisdiction, if the
lawyer is for all intents and purposes invisible as a lawyer to a local jurisdiction where the lawyer
is physically located, but not licensed. The Committee’s opinion is that, in the absence of a local
jurisdiction’s finding that the activity constitutes the unauthorized practice of law, a lawyer may
practice the law authorized by the lawyer’s licensing jurisdiction for clients of that jurisdiction,
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while physically located in a jurisdiction where the lawyer is not licensed if the lawyer does not
hold out the lawyer’s presence or availability to perform legal services in the local jurisdiction or

actually provide legal services for matters subject to the local jurisdiction, unless otherwise
authorized.
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