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miami-dade county’s motion to dismiss 

The Plaintiffs, like presumably everyone else, want the COVID-19 pandemic to end. Fortu-

nately, the end is in sight. Vaccines are being administered, and there is hope that in a few months 

much of normal life will have resumed. In the meantime, the vital tasks of saving lives and of stem-

ming the spread of the virus remain. Since the virus emerged as a threat to its residents, Miami-Dade 

County has promulgated various emergency orders designed to secure human health and safety. 

Those orders have had to walk a fine line, limiting activities that generate high risks of transmission 

while preserving as much normal activity as possible. Notwithstanding these orders, 326,607 County 

residents have been infected with COVID-19, and 4,413 of those residents have died. Absent the 

orders and preventative measures, the death toll might be higher.  

Two orders are at issue in this action. Emergency Order No. 27-20 establishes a general cur-

few in Miami-Dade County that prohibits persons from using the public streets and sidewalks be-

tween midnight and 6:00 a.m., with limited exceptions. Emergency Order No. 30-20 provides that 

restaurants may remain open during the curfew period but may only deliver food. Neither order 

places any unique burdens or limits on adult entertainment venues. In fact, neither mentions adult 

entertainment venues. Both orders are laws of general application. Despite this, the Plaintiffs—an 

adult entertainment venue and three employees—challenge the orders on various constitutional 

grounds. The challenge, and by extension the Complaint, should be dismissed because the County’s 

orders are a lawful exercise of its authority to issue orders directed at protecting the public health. 

BACKGROUND 
On March 1, 2020, when there were just two confirmed cases of COVID-19 infection in the 

State of Florida, Governor Ron DeSantis issued a public health emergency, recognizing the unprec-

edented threat the virus posed. Exec. Order No. 20-51 (Mar. 1, 2020).1 He declared a state of emer-

gency eight days later, after cases spread to eight counties. See Exec. Order No. 20-52 (Mar. 9, 2020). 

Pursuant to his authority, and in a bid to contain the spread, the Governor issued orders drastically 

curtailing everyday life in Florida: He closed bars and restaurants for weeks, banned nonemergency 

 
1  The Court “must consider the complaint in its entirety, as well as other sources courts ordinarily 

examine when ruling on Rule 12(b)(6) motions to dismiss, in particular, . . . matters of which a 
court may take judicial notice.” Tellabs, Inc. v. Makor Issues & Rights, Ltd., 551 U.S. 308, 322 
(2007). A district court may take judicial notice of public records, like the Governor’s executive 
orders and the County’s emergency orders, “without converting a motion to dismiss into a mo-
tion for summary judgment.” Miadeco Corp. v. Miami-Dade County, 249 F. Supp. 3d 1296, 1299 
n.2 (S.D. Fla. 2017) (quoting Universal Express, Inc. v. SEC, 177 F. App’x 52, 53 (11th Cir. 2006))), 
aff’d in part, vacated in part on other grounds sub nom. Checker Cab Operators, Inc. v. Miami-Dade 
County, 899 F.3d 908 (11th Cir. 2018). 
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medical procedures, closed nursing homes to visitors, and required that any person (including Flor-

ida residents) traveling into the state from New York or Louisiana be quarantined for fourteen days. 

See Exec. Order Nos. 20-82 & 20-111 (Mar. 24 & Apr. 9, 2020). 

Miami-Dade County declared a local state of emergency effective March 12, invoking its au-

thority under Fla. Stat. § 252.46 and Chapter 8B of the Code of Miami-Dade County. See Miami-

Dade County Declaration of Local State of Emergency (Mar. 11, 2020). Both the statute and the 

code grant the County broad authority to issue emergency orders, with the force of law, as needed 

to preserve human life and health. In June, as COVID-19 cases began to metastasize throughout the 

County, the County banned indoor service at restaurants and shut down “[b]ars, pubs, night clubs, 

cocktail lounges, cabarets, adult entertainment venues, hookah lounges, [and] breweries,” except 

to the extent they operated as restaurants. See Amendment No. 2 to Miami-Dade County Emergency 

Order No. 23-20 ( June 4, 2020).  

On July 2, then-Mayor Carlos Gimenez issued Miami-Dade County Emergency Order No. 27-

20 imposing a curfew for all of Miami-Dade County. Under the curfew—which at the time lasted 

from 10:00 p.m. until 6:00 a.m.—“no person shall make use of any street or sidewalk for any pur-

pose, except police, fire rescue, first responder, medical, health care, media, and utility repair service 

personnel. In addition, the curfew shall not apply to [certain] persons[.]” Miami-Dade County Emer-

gency Order No. 27-20 ( July 2, 2020);2 see Compl. ¶ 34. The curfew has since been amended to be 

in effect from midnight to 6:00 a.m.3 

 
2  Emergency Order 27-20 exempts people (1) working at the essential establishments listed in 

“Exhibit A” to the order, (2) returning directly to their homes from work at essential establish-
ments or going directly to work at essential establishments from their homes, (3) making deliv-
eries from essential establishments, and (4) walking their dogs within 250 feet of their residences. 
Ibid. Admittedly, the curfew does not impact religious activities or attendance at professional 
sporting events, in accordance with the Governor’s executive orders defining attending religious 
services conducted in churches, synagogues, and houses of worship as “essential activities” and 
“preempt[ing] any local rule prohibiting a professional sports team conducting, or the operations 
of the venue from hosting, those sports activities at facilities in the State.” Exec. Order No. 20-
91, § 3(A)(i) (Apr. 1, 2020); Exec. Order No. 20-123, § 2 (May 15, 2020). 

3  In the most recent amendment to Emergency Order 27-20, Mayor Danielle Levine Cava com-
prehensively outlined the rationale undergirding the curfew: 

[A]s COVID-19 cases rose throughout the summer, testing data and contact tracing indi-
cated that young people were a key driver of infections in the County and were often the 
ones who introduced COVID-19 into a household[.] . . . [Y]oung adults congregating in-
doors at restaurants, clubs, and at-home parties often become lax in observing social dis-
tancing and mask usage, especially if inebriated, making such parties among young people 
a unique driver of the spread of COVID-19[.] . . . [D]rinking and eating are often used as 
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On September 24, the Governor issued Executive Order No. 20-244, providing that “[n]o 

COVID-19 emergency ordinance may prevent an individual . . . from operating a business.” Exec. 

Order No. 20-244 (Sept. 24, 2020). Accordingly, two days later, the County issued Emergency Order 

30-20, which allowed all businesses in the County to operate, subject to certain restrictions. One of 

the restrictions for restaurants and other food service establishments with seating for more than eight 

people is that they “close for on-premises dining” during the curfew period. Miami-Dade County 

Emergency Order No. 30-20, § 3(d) (Sept. 26, 2020). 

Both County orders, 30-20 and 27-20, as amended, allow restaurants to operate their kitchens 

twenty-four hours a day to deliver food or drink. Neither order places any additional or special 

restrictions on adult entertainment venues. The curfew impacts not just restaurants but also bars, 

movie theaters, gymnasiums, amusement parks, bowling alleys, and other similar establishments. 

No customers can travel to or from any of these businesses after curfew.  

The four Plaintiffs challenging those orders in this action are an adult entertainment venue and 

three individuals. 7020 Entertainment, LLC, which does business as KOD Miami, owns and operates 

a restaurant and alcoholic beverage establishment that features live exotic dance. Compl. ¶¶ 10, 15. 

Michael Coleman is a manager and Briana Kravetz is a bartender at KOD Miami. Id. ¶¶ 17-18. Kala 

Majors is an independent contractor who performs exotic dance routines at KOD Miami. Id. ¶ 19. 

Together they raise several claims attacking the legality of the County’s curfew orders. They allege 

that the orders violate the First Amendment (Counts I-III & V), the Equal Protection Clause of the 

Fourteenth Amendment (Count IV), the Fourth Amendment (Count V), and provisions of the Flor-

ida Constitution (Count VI), as well as allege that the curfew orders have been preempted by Execu-

tive Order 20-244 (Counts VII-X). The County now moves to dismiss the Complaint in its entirety 

under Federal Rule of Civil Procedure 12(b)(6). 

LEGAL STANDARD  
For a complaint to withstand a Rule 12(b)(6) motion, it “must state a claim for relief that is 

 
an excuse to sidestep mask requirements, and prolonged periods indoors while unmasked 
raises the risk of exposure to COVID-19[.] . . . [T]hese parties typically occur late at night; 
and . . . the purpose of the curfew is to discourage individuals from hosting or attending 
parties and party-like large indoor gatherings late at night where the lack of mask usage, 
social distancing, and proper hygiene raise the risk of COVID-19 exposure[.] . . . [T]he 
impact of persons partying late at night is felt elsewhere in the community, as young adults 
transmit infections picked up at such parties to their children, parents, and grandparents[.] 

Amendment No. 4 to Miami-Dade County Emergency Order No. 27-20 (Dec. 21, 2020). 
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plausible, not merely possible.” Quality Auto Painting Ctr. of Roselle, Inc. v. State Farm Indem. Co., 

917 F.3d 1249, 1260 (11th Cir. 2019) (en banc).4 A claim is “plausible” if the complaint contains 

“factual content that allows the court to draw the reasonable inference that the defendant is liable 

for the misconduct alleged.” Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009); see Bell Atl. Corp. v. Twombly, 

550 U.S. 544, 555-57 (2007). In considering the motion, a court accepts well-pleaded factual allega-

tions as true and construes them in the light most favorable to the plaintiff, Cambridge Christian Sch., 

Inc. v. Fla. High Sch. Athletic Ass’n, 942 F.3d 1215, 1229 (11th Cir. 2019), but may not accept conclu-

sory allegations or legal conclusions, Feldman v. Am. Dawn, Inc., 849 F.3d 1333, 1340 (11th Cir. 2017). 

ARGUMENT 
I.  The Florida Third District Court of Appeal Has Conclusively Rejected the Plaintiffs’ 

Arguments that the County’s Curfew Orders Have Been Preempted. 

First things first. In Counts VII through X, the Plaintiffs allege that the Governor’s Executive 

Order 20-244 preempts the County’s curfew orders, either expressly, impliedly, via conflict preemp-

tion, or by rendering the orders ultra vires. Compl. ¶¶ 170-212. These are purely state law claims 

that the Florida Third District Court of Appeal has explicitly rejected. In Miami-Dade County v. 

Miami Gardens Square One, Inc., that court correctly held that nearly identical preemption claims 

challenging the County’s curfew orders brought by an adult entertainment venue called “Tootsie’s” 

and one of its employees were unlikely to succeed on the merits. — So. 3d —, 2020 WL 6472542, 

at *2-6 (Fla. 3d DCA Nov. 4, 2020). 

Following Florida’s rules for statutory construction, the court first determined that “what the 

Governor meant by emergency measures that ‘prevent an individual from working or from operating 

a business’ . . . were enactments of law that expressly prohibited and altogether closed businesses 

down.” Id. at *4. The County’s curfew, which “allows Tootsie’s to operate from six a.m. to midnight 

daily, [did] not fall within this express limitation.” Ibid. Tootsie’s could not show that the executive 

order “clearly and expressly preempted the County’s curfew,” as required for an express preemption 

claim to succeed, because “[h]ad the Governor meant to preempt local governments from imposing 

curfews, he could have said so.” Ibid. (emphases in original). 

The court then properly rejected the implied and conflict preemption arguments. Guided by 

the admonition that “‘it generally serves no useful public policy to prohibit local government from 

 
4  When quoting cases, all citations, footnotes, and internal punctuation marks are omitted and 

all alterations are adopted, unless otherwise noted. 

Case 1:20-cv-25138-RNS   Document 18   Entered on FLSD Docket 01/11/2021   Page 5 of 22



6 
 

miami-dade county’s motion to dismiss 

deciding local issues,’” the court found it “particularly obvious [that] no useful public policy is 

advanced by construing the executive order’s narrow language as precluding all local government 

from enacting any further emergency measures in discharging its innate responsibility of safeguard-

ing the life and property of its citizens during [a] natural emergency.” Ibid. (quoting Miami-Dade 

County v. Dade Cty. Police Benevolent Ass’n, 154 So. 3d 373, 380 (Fla. 3d DCA 2014)). The Governor’s 

order, therefore, did not impliedly preempt the County’s order. Moreover, because “a conflict be-

tween an ordinance and statute will not be found where the ordinance and the statute can coexist 

such that compliance with one does not require violation of the other,” the court found no conflict 

between the Governor’s order and the County’s orders. Ibid.  

This Court must follow Square One—a state intermediate appellate court decision ruling on 

issues of state law—and dismiss the preemption claims.5 Notably, Judge Singhal recently relied on 

Square One without incident in a case challenging a Broward County emergency order barring on-

site sales of food from midnight to 5:00 a.m. See 828 Mgmt., LLC v. Broward County, — F. Supp. 

3d —, 2020 WL 7635169, at *6 (S.D. Fla. Dec. 21, 2020) (applying “the Square One analysis” to 

reject plaintiffs’ express preemption claim), appeal filed, No. 20-14868 (11th Cir. Dec. 30, 2020). 

This Court must do the same. 

The Plaintiffs acknowledge Square One’s existence, but they handwave its import, contend-

ing that because the decision was issued at the preliminary injunction stage it “has no precedential 

effect, but is merely persuasive.” Compl. ¶ 170 n.10. While it is true that “any expression on the 

merits of a case by an appellate court reviewing an order granting or denying a preliminary injunction, 

where review is based on a record made at a less-than-full hearing, will not be binding at trial on the 

merits,” Gonzalez-Barrera v. Majora Towers Condo., Inc., 272 So. 3d 424, 425 n.1 (Fla. 3d DCA 2019), 

the Plaintiffs neglect to account for the fact that the Third District’s opinion did not turn on an 

analysis of the evidentiary record at the preliminary injunction hearing. Indeed, the decision relies 

 
5  See United States v. Harris, 941 F.3d 1048, 1055 n.2 (11th Cir. 2019) (“[A]bsent a decision from 

the state supreme court on an issue of state law, [courts] are bound to follow decisions of the 
state’s intermediate appellate courts unless there is some persuasive indication that the highest 
court of the state would decide the issue differently.”); Bravo v. United States, 532 F.3d 1154, 
1164 (11th Cir. 2008) (“[B]ecause we are bound to decide the issue the way the Florida courts 
would have, we look to the decisions of the Florida appellate court that would have had jurisdic-
tion over an appeal in this case had it been filed in state court. . . . This case was filed in the Miami 
Division of the United States District Court for the Southern District of Florida. State courts 
located there are within the territory of, and are bound to follow decisions issued by, the Third 
District Court of Appeal.”). 
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on the text of the Governor’s order (a public record), the text of the County’s orders (also public 

records), and Florida caselaw governing statutory interpretation and preemption. The Third Dis-

trict answered pure questions of law. The Plaintiffs do not explain how the outcome-determinative 

texts or the applicable law would change at a trial on the merits. Instead, they assert, without sup-

port, that “[t]he analysis in that case is flawed and strained.” Compl. ¶ 170 n.10. That’s not enough. 

Cf. Valle v. First Nat’l Collection Bureau, Inc., 252 F. Supp. 3d 1332, 1343 (S.D. Fla. 2017) (Scola, 

J.) (electing to “give[] great weight” to two relevant Florida state court decisions while noting that 

the plaintiff “d[id] not substantively address these decisions, dismissing them as ‘non-binding’”). 

Square One is a published state appellate opinion directly controlling of the issues presented here. 

Neither a request for en banc review nor a request that the Florida Supreme Court grant discretion-

ary review is pending in that action.6 There is no split in the Florida appellate districts. There is thus 

no basis for this Court to take any course other than to follow this precedent and to conclude that 

the curfew orders are not preempted—expressly, impliedly, or via conflict preemption.7  

Because the curfew orders are not preempted, there is no basis for the Plaintiffs to claim that 

they are ultra vires. “[A] municipality, county, or town engages in an ‘ultra vires’ act when it lacks 

the authority to take the action under statute or its own governing laws.” Liberty Counsel v. Fla. Bar 

Bd. of Gov’rs, 12 So. 3d 183, 191-92 (Fla. 2009). “Under article VIII, section 1(g) of the Florida Con-

stitution, chartered counties” like Miami-Dade “have the broad authority to enact county ordinances 

not inconsistent with general law.” Square One, 2020 WL 6472542, at *5. And the Florida Statutes, 

“from which the Governor’s own enumerated and delegated emergency powers derive, equally ‘con-

fers upon the governing body of each political subdivision of the state the emergency powers provided 

herein.’” Ibid. (quoting Fla. Stat. § 252.32(1)(b)); see also Fla. Stat. § 252.38(1) (“Safeguarding the 

life and property of its citizens is an innate responsibility of the governing body of each political sub-

division of the state.”). “Thus, counties and municipalities are ordinarily understood to have police 

 
6  It is telling that the plaintiffs in Square One—represented by the same counsel as the Plaintiffs 

here—did not seek either avenue of review. Were the Third District’s analysis as “flawed and 
strained” as these Plaintiffs purport it to be, Florida appellate procedure provided remedies. 

7  Even if this Court were not bound to follow the Third District ruling on issues of state law, it 
should nevertheless reach the same conclusion because Square One was correctly decided. There 
is no express, implied, or conflict preemption between the County’s curfew orders and the Gov-
ernor’s executive orders. The Plaintiffs’ business remains open and operating, and its employ-
ees are not prevented from working. Had the Governor intended to include curfews within his 
preemption, he has had several months since Square One to add such language to his order. That 
he hasn’t done so is a probative indication that the Third District got it right. 
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powers that include the enactment of curfews.” Square One, 2020 WL 6472542, at *5 (citing Munic-

ipal Court v. Patrick, 254 So. 2d 193, 195 (Fla. 1971)). The County validly enacted its curfew under 

the powers granted it by the Florida Constitution and Florida Statutes. 

II.  The Fourth Amendment Claim Cannot Survive Because the Complaint Fails to Satisfy 
the Requirements to State a Viable Municipal Liability Claim Against the County. 

The Plaintiffs next seek to hold the County liable for violations of the Fourth Amendment based 

on two instances of Miami-Dade police officers using patrol cars to block access to KOD minutes 

before the curfew went into effect. See Compl. ¶¶ 136-157. Their effort fails because the Complaint 

does not sufficiently allege that any violation of constitutional rights they may have suffered on either 

of those two evenings was caused by an official policy or unofficial custom of the County. 

A municipality “cannot be subject to liability at all unless the harm was caused in the imple-

mentation of ‘official municipal policy.’” Lozman v. City of Riviera Beach, 138 S. Ct. 1945, 1951 (2018) 

(emphasis added) (quoting Monell v. Dep’t of Soc. Servs., 436 U.S. 658, 691 (1978)). The County’s 

liability, therefore, “must be premised on a constitutional violation carried out by the County itself 

and cannot be based on theories of respondeat superior or vicarious liability.” Knight ex rel. Kerr v. 

Miami-Dade County, 856 F.3d 795, 819 (11th Cir. 2017). A plaintiff hoping to establish that a munic-

ipality itself—not its agents or employees—caused a constitutional violation must identify either 

(1) an officially promulgated municipal policy, or (2) an unofficial custom or practice shown through 

the repeated acts of a final policymaker for the municipality. Grech v. Clayton County, 335 F.3d 1326, 

1329 (11th Cir. 2003) (en banc). That said, if a plaintiff succeeds in that identification, its task is still 

not complete. It must also allege sufficient facts to “show that the municipal action was taken with 

the requisite degree of culpability and [to] demonstrate a direct causal link between the municipal 

action and the deprivation of federal rights.” Bd. of Cty. Comm’rs v. Brown, 520 U.S. 397, 404 (1997). 

It should go without saying that the Plaintiffs cannot state a municipal liability claim based on 

policy because they do not identify a promulgated County policy permitting unlawful seizures of pri-

vate property. See Knight, 856 F.3d at 819 (“[A] county rarely will have an officially-adopted policy 

of permitting a particular constitutional violation.” (quoting Grech, 335 F.3d at 1330)). They must 

travel the custom route. 

To state that a custom exists, allegations showing a “pattern of similar constitutional violations 

[are] ‘ordinarily necessary.’” Craig v. Floyd County, 643 F.3d 1306, 1310 (11th Cir. 2011) (quoting 

Connick v. Thompson, 563 U.S. 51, 62 (2011)); see Mercado v. City of Orlando, 407 F.3d 1152, 1162 (11th 
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Cir. 2005) (prior incidents must “involve[e] similar facts”). Only a thoroughly engrained pattern of 

similar unconstitutional conduct can give rise to a custom that is “such a longstanding and wide-

spread practice that it is deemed authorized by the [municipality’s] policy-making officials because 

they must have known about it but failed to stop it.” Craig, 643 F.3d at 1310. 

Courts in this Circuit routinely dispose of Monell claims where the plaintiff fails to allege a his-

tory of prior similar incidents. See, e.g., Weiland v. Palm Beach Cty. Sheriff’s Office, 792 F.3d 1313, 

1329-30 (11th Cir. 2015); Martin v. Wood, 648 F. App’x 911, 915-16 (11th Cir. 2016); Whitaker v. 

Miami-Dade County, 126 F. Supp. 3d 1313, 1321 (S.D. Fla. 2015). This case is no different; the result 

shouldn’t be, either. The only allegations in the Complaint concerning MDPD officers unlawfully 

seizing property in enforcing the curfew orders are allegations about MDPD officers unlawfully seiz-

ing KOD’s property in enforcing the curfew orders on December 6 and December 14. A plaintiff 

cannot demonstrate a widespread unconstitutional practice armed with only allegations about its 

individual experience. See Weiland, 729 F.3d at 1329-30 (affirming dismissal of § 1983 claim where 

the only facts advanced in support were facts recounting plaintiff’s own experience); see also, e.g., 

Rankin v. Bd. of Regents, 732 F. App’x 779, 783 (11th Cir. 2018); Floyd v. City of Miami Beach, 730 

F. App’x 838, 842 (11th Cir. 2018); Marantes v. Miami-Dade County, 649 F. App’x 665, 673 (11th 

Cir. 2016). The Complaint does not implicate the County or its officials in any other similar incident, 

let alone one that resulted in a sustained finding of a constitutional violation. They instead relate to 

two idiosyncratic encounters with MDPD officers. As a matter of law, the allegations do not amount 

to a custom and do not support a § 1983 claim. 

III. The Plaintiffs’ Other Constitutional Claims Fail. 

The Plaintiffs’ remaining constitutional claims, brought under the Florida Constitution and 

the First Amendment and Equal Protection Clause of the Federal Constitution, invoke the bodies 

of case law and standards of review governing such claims. But the County orders challenged here 

were not issued in ordinary times, so they cannot be evaluated in ordinary ways. See Elim Romanian 

Pentecostal Church v. Pritzker, 962 F.3d 341, 347 (7th Cir. 2020) (courts “do not evaluate orders 

issued in response to public-health emergencies by the standard that might be appropriate for years-

long notice-and-comment rulemaking”). That’s because under our Constitution, which “principally 

entrusts the safety and the health of the people to the politically accountable officials of the States 

to guard and protect,” Swain v. Junior, 961 F.3d 1276, 1293-94 (11th Cir. 2020) (quoting South Bay 

United Pentecostal Church v. Newsom, 140 S. Ct. 1613, 1613 (2020) (Roberts, C.J., concurring)), states 
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and their subdivisions “have wide latitude in issuing emergency orders to protect public safety or 

health,” Robinson v. Att’y Gen., 957 F.3d 1171, 1179-80 (11th Cir. 2020).8  

The County’s orders—implemented as they were to combat the unprecedented public health 

crisis triggered by the COVID-19 pandemic—must be weighed under the deferential standard of 

review adopted by the Supreme Court in Jacobson v. Massachusetts, 197 U.S. 11 (1905); see In re 

Abbott, 954 F.3d 772, 786 (5th Cir. 2020) (characterizing Jacobson as “the controlling Supreme 

Court precedent that squarely governs judicial review of rights-challenges to emergency public 

health measures”). There, the Court rejected a challenge to a compulsory vaccination law enacted 

during a smallpox epidemic, holding that because “a community has the right to protect itself 

against an epidemic of disease which threatens the safety of its members,” “the rights of the individ-

ual in respect of his liberty may at times, under the pressure of great dangers, be subjected to such 

restraint, to be enforced by reasonable regulations, as the safety of the general public may demand.” 

Jacobson, 197 U.S. at 27, 29.  

At its core, Jacobson instructs that “all constitutional rights may be reasonably restricted to 

combat a public health emergency.” In re Abbott, 954 F.3d at 786. The decision restricts courts pre-

siding over suits challenging those measures to reviewing whether the enactment “has no real or 

substantial relation” to public health and safety “or is, beyond all question, a plain, palpable invasion 

of rights.” Jacobson, 197 U.S. at 31; cf. Robinson, 957 F.3d at 1180 (approving of district court’s 

conclusion, applying Jacobson, that state order, if applied to proscribe abortions unless necessary for 

the mother’s life or health, “imposed a ‘plain, palpable invasion of rights,’ yet had ‘no real or sub-

stantial relation’ to the state’s goals”). The limited scope of review Jacobson permits does not in-

clude room to pass judgment on the “wisdom and efficacy” of the emergency measures, In re Abbott, 

954 F.3d at 783, for that would impermissibly “usurp the functions of another branch of govern-

 
8  See also South Bay, 140 S. Ct. at 1613 (Roberts, C.J., concurring) (government officials have es-

pecially broad authority when they “undertake to act in areas fraught with medical and scientific 
uncertainties”); Calvary Chapel of Bangor v. Mills, — F.3d —, 2020 WL 7585178, at *4 (1st Cir. 
Dec. 22, 2020) (“[T]he public interest demands that public officials be accorded considerable 
latitude to grapple with the dynamic and fact-intensive considerations involved in mounting an 
effective response.”); Mi Familia Vota v. Hobbs, 977 F.3d 948, 952 (9th Cir. 2020) (“[T]he Gov-
ernor imposed restrictions based on the public health emergency created by COVID-19 . . . . 
[T]hose restrictions were more than amply justified on grounds of public health.”); Democratic 
Nat’l Comm. v. Bostlemann, 977 F.3d 639, 643 (7th Cir. 2020) (“Deciding how best to cope with 
difficulties caused by disease is principally a task for the elected branches of government. This . . . 
has been central to our own decisions that have addressed requests for the Judicial Branch to 
supersede political officials’ choices about how to deal with the pandemic.”). 
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ment,” Jacobson, 197 U.S. at 28. Indeed, as the Chief Justice has admonished, where government 

officials act within their authority, they “should not be subject to second-guessing by an ‘unelected 

federal judiciary,’ which lacks the background, competence, and expertise to assess public health 

and is not accountable to the people.” South Bay, 140 S. Ct. at 1613-14 (Roberts, C.J., concurring) 

(citing Garcia v. San Antonio Metro. Transit Auth., 469 U.S. 528, 545 (1985)).  

This Court should also be guided by another binding case in which the Eleventh Circuit de-

termined that a curfew issued pursuant to Miami-Dade County’s emergency powers survived con-

stitutional scrutiny. Smith v. Avino, 91 F.3d 105 (11th Cir. 1996), abrogated on other grounds by Steel 

Co. v. Citizens for a Better Env’t, 523 U.S. 83 (1998). The court in Smith upheld an emergency curfew 

the County imposed in the wake of Hurricane Andrew, concluding that curfews “imposed as an 

emergency measure in response to a natural disaster” are lawful so long as they are “taken in good 

faith and . . . there is some factual basis for the decision that the restrictions imposed were necessary 

to maintain order.” Id. at 109.9 The court noted the consistent holding across many cases that “it 

is a proper exercise of police power to respond to emergency situations with temporary curfews.” 

Ibid. The plaintiffs, who conceded that the curfew—enacted “in direct response to the official emer-

gency declared by the Governor of the State and the factual emergency conceded to exist”—was 

necessary when imposed, made no suggestion that the County acted in bad faith. Ibid. On that basis, 

the court held that “[t]he nature of the emergency and the exigency of the time warranted the impo-

sition and length of the curfew.” Id. at 110. 

Smith’s holding applies with equal force here.10 The Plaintiffs admit that the County bases 

its enactment of the challenged curfew on stemming the spread of the pandemic. See Compl. ¶ 18. 

 
9  That curfew, which lasted nearly three months, initially applied countywide from 7:00 p.m. to 

7:00 a.m. but was later modified to apply from 10:00 p.m. to 5:00 a.m. and only in a specified area 
of southern Dade County. Smith, 91 F.3d at 108. Notably, the curfew had “no stated exceptions 
for necessary travel to or from work, school, religious activities, or in connection with medical or 
personal emergencies for the residents; nor were there exceptions for emergency personnel, such 
as ambulance drivers or firefighters to enter the area during the curfew” Id. at 109. 

10  In a recent decision denying a temporary restraining order to a plaintiff challenging enforcement 
of a Key West curfew implemented over the New Year’s holiday, Judge King declined to apply 
Smith because “COVID-19, while deadly and severe, does not present the same concerns of 
looting, chaos, and violence during riots that may result from a natural disaster.” Day v. Johnston, 
No. 20-10151, 2020 WL 7711681, at *3 n.2 (S.D. Fla. Dec. 29, 2020). Respectfully, this Court 
should part ways with that reasoning. The Eleventh Circuit’s analysis in Smith did not turn on 
concerns of looting or violence. And even if it did, those concerns are not a necessary condition, 
given their absence from the analysis of the compulsory vaccination measure in Jacobson. In any 
event, this curfew is no less directed at saving lives than is a curfew instituted to stem civil unrest. 
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Yet they have not alleged that the curfew orders were enacted in bad faith or without any factual 

basis. To be frank, they couldn’t if they wanted to. COVID-19 is a potentially lethal respiratory 

disease for which there is no known cure. It has killed nearly 375,000 Americans. COVID-19 Map, 

Johns Hopkins Univ. ( Jan. 11, 2021), https://coronavirus.jhu.edu/map. Miami-Dade County holds 

the unfortunate distinction of being the county with the fourth-highest number of confirmed cases 

in the United States (326,607) and the seventh-highest number of deaths (4,413). COVID-19 United 

States Cases by County, Johns Hopkins Univ. ( Jan. 10, 2021), https://coronavirus.jhu.edu/us-map. 

The County has observed that young adults are a key driver of infections. See supra note 3. Young 

adults partying during late night hours carry the disease into their parents’ and grandparents’ homes. 

This curfew—which applies to all similarly situated businesses for only six hours each night, is 

directly addressed at preventing the type of activity that, if allowed, would continue to spread the 

disease. There is clearly “some factual basis” for the curfew order.11 The Plaintiffs have not alleged 

or demonstrated a “clear or substantial” likelihood that the orders have “no real or substantial 

relation” to protecting public health or public safety. In addition, they do not allege any facts that 

would support a reasonable inference that the County issued the curfew orders for any reason other 

than to combat the spread of COVID-19. Consequently, they cannot challenge the orders. 

To rule otherwise—to weigh competing methods of addressing the emergency, or to fiddle 

at the margins of the County’s response—would be inappropriate. “[G]overning authorities must 

be granted the proper deference and wide latitude necessary for dealing with the emergency.” Smith, 

91 F.3d at 109. Although it may be true that “[u]nder usual and normal circumstances and as a gen-

eral proposition” the County may not order its residents to abide by a curfew, “the circumstances 

existing at [this] time [are] not usual, nor [are] they normal.” Ibid. In the face of a rampaging disease, 

the County’s curfew orders “cannot be affirmed to be, beyond question, in palpable conflict with 

the Constitution.” Jacobson, 197 U.S. at 32. The Plaintiffs’ constitutional rights are not implicated. 

 
11  The Plaintiffs disagree with the County’s chosen solution or think it should be applied in a more 

sweeping manner to make it fair. The County is not required to respond to a public health emer-
gency as the Plaintiffs prefer. See Jacobson, 197 U.S. at 30 (“It is no part of the function of a court 
or a jury to determine which one of two modes was likely to be most effective for the protection 
of the public against disease . . . That [is] for the [State] to determine in the light of all the infor-
mation it had or could obtain.”). Even assuming that the “some factual basis” test is equally oner-
ous as rational basis review (and not, as Jacobson and Smith suggest, less onerous), the Plaintiffs’ 
disagreement has no weight. “A legislative classification may be based on rational speculation un-
supported by evidence. For that reason, a law may be rational even if in a particular case it appears 
to discriminate irrationally.” Jones v. Governor of Fla., 975 F.3d 1016, 1035 (11th Cir. 2020). 
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The claims must be dismissed. 

A.  The curfew orders do not violate the Plaintiffs’ First Amendment rights. 

Even if the Court were to decline to uphold the curfew orders as valid exercises of public health 

authority under Jacobson and Smith, they nevertheless survive traditional First Amendment analysis. 

To begin, the Plaintiffs are wrong that the curfew draws distinctions based on speech. The curfew 

is content-neutral on its face: 

Commencing on July 3, 2020, a curfew is imposed for all of Miami-Dade County, includ-
ing incorporated and unincorporated areas, effective from 10 p.m. each night through 
6 a.m. the next morning, until cancelled or revised. During the period of such curfew, 
no person shall make use of any street or sidewalk for any purpose . . . . 

Miami-Dade County Emergency Order No. 27-20 (emphases added); see also Miami-Dade County 

Emergency Order No. 30-20. Neither curfew order references adult entertainment venues, which 

operate under the same restrictions as malls, movie theaters, bars, nightclubs, playhouses, and 

other similar venues.12 The curfew orders are wholly unconcerned with speech; they are instead 

concerned with ensuring that conduct at certain businesses does not result in COVID-19 spreading 

into the broader community.  

The curfew orders fit squarely in the long line of precedent allowing regulations affecting adult 

businesses if they are designed to limit the off-site impacts those enterprises create. These cases 

hold that such regulations are not subject to strict scrutiny, even if they are expressly targeted at 

adult businesses. See City of Renton v. Playtime Theatres, Inc., 475 U.S. 41, 48 (1986). In City of Renton, 

the Supreme Court analyzed a Renton, Washington, zoning ordinance that restricted the area of the 

city available to adult entertainment venues. The ordinance was “not aimed at the content of the 

films shown at ‘adult motion picture theatres,’ but rather at the secondary effects of such theaters 

on the surrounding community,” so the Court deemed it “completely consistent with our definition 

of ‘content-neutral’ speech regulation.” City of Renton, 475 U.S. at 47. From there, the Court ana-

lyzed the constitutionality of the ordinance as a content-neutral time, place, and manner restriction, 

which are “acceptable so long as they are designed to serve a substantial governmental interest and 

do not unreasonably limit alternative avenues of communication.” Ibid. The Court concluded that 

the ordinance “clear[ly]” met that standard: It was narrowly tailored to serve the city’s “interest in 

attempting to preserve the quality of urban life,” and it allowed for reasonable alternative avenues 

 
12  This list is fatal to the Plaintiffs’ constitutional underinclusiveness claim; they are without basis 

to assert that the curfew does not apply to malls, movie theaters, and playhouses. 
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of communication because more than five percent of the entire land area of Renton—“consist[ing] 

of ample, accessible real estate”—was open to use as adult theater sites. Id. at 50, 53.  

In short, under City of Renton, a local government may validly apply regulations that affect 

the unfettered operation of adult entertainment venues if those regulations are related to a substantial 

government interest in limiting those venues’ off-site impacts and provide alternative means of en-

gaging in speech. See City of Los Angeles v. Alameda Books, Inc., 535 U.S. 425, 433-42 (2002) (re-

affirming “the Renton framework”); see also Daytona Grand v. City of Daytona, 490 F.3d 860 (11th 

Cir. 2007); Zibtluda, LLC v. Gwinnett County ex rel. Bd. of Comm’rs, 411 F.3d 127 (11th Cir. 2007).13 

City of Renton’s framework, established to deal with off-site impacts of business activity, maps clearly 

onto this case, in which businesses where parties occur export COVID-19 into the community.14  

Applying this framework to the County’s curfew orders is an easy task. The orders are not 

directed at the content of the Plaintiffs’ speech. Rather, they draw distinctions based on conduct—

distinctions between locations where drunken partying is likely to occur and locations where such 

partying is unlikely to occur.15 A church is allowed to open for midnight Mass, not because the County 

 
13  The Plaintiffs try to dodge City of Renton wholesale by asserting that the curfew orders’ exemp-

tion for religious services converts the orders into a content-based restriction on anything that 
is not a religious service, citing Reed v. Town of Gilbert, 576 U.S. 155 (2015). They posit that Reed 
mandates strict scrutiny be applied once a law draws any kind of distinction. The Eleventh Circuit 
does not share their view: 

[T]he majority opinion in Reed does not address [City of Renton’s] secondary-effects doc-
trine. For this reason alone, we cannot read Reed as abrogating either the Supreme Court’s 
or this Circuit’s secondary-effects precedents. The rule is simple: “If a precedent of the 
Supreme Court has direct application in a case, yet appears to rest on reasons rejected in 
some other line of decisions, the Court of Appeals should follow the case which directly 
controls, leaving to the Supreme Court the prerogative of overruling its own decisions.” . . . 
The Supreme Court’s and our secondary-effects precedents are on all fours with the adult-
entertainment regulations before us. Reed, which addressed a sign code, is not. We there-
fore follow the secondary-effects doctrine because it has “direct application” in this case[.] 

Flanigan’s Enters., Inc. v. City of Sandy Springs, 703 F. App’x 929, 935 (11th Cir. 2017) (quoting 
Rodriguez v. Quijas v. Shearson/Am. Express, Inc., 490 U.S. 477, 484 (1989)); see also Free Speech 
Coal., Inc. v. Att’y Gen., 825 F.3d 149, 161 n.8 (3d Cir. 2016) (“[I]t is doubtful that Reed has over-
turned the Renton secondary effects doctrine.”); BBL, Inc. v. City of Angola, 809 F. 3d 317, 326 n.1 
(7th Cir. 2015) (“We don’t think Reed upends established doctrine for evaluating regulation of 
businesses that offer sexually explicit entertainment, a category . . . [that] occupies the outer 
fringes of First Amendment protection.”). City of Renton, not Reed, is the applicable standard. 

14  Even if City of Renton were not to apply, the curfew would be analyzed as a content neutral time, 
place, and manner restriction. See Day, 2020 WL 7711681, at *3-4 (citing McCullen v. Coakley, 
573 U.S. 464, 478 (2014)). 

15  Setting aside these distinctions, the County must respect the Governor’s orders requiring that 
religious services be observed and professional sports facilities be operational. See supra note 5. 
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favors their speech rights over the Plaintiffs’ but because religious services can be attended while 

masked, and because it is vanishingly unlikely that a drunken party is going to break out in the pews; 

drunken parties, by contrast, are the Plaintiffs’ business model, and people eating and drinking can’t 

wear masks.16 Government offices are open during the curfew but restaurants are closed not because 

the government favors its own speech, but because strangers cannot gather at a government build-

ing after midnight for alcohol-infused revelry. This explains why Judge King had little difficulty in 

concluding that Key West’s COVID-19 curfew, which barred large gatherings but “exempted essen-

tial businesses and religious services” was subject to (and was likely to survive) intermediate scrutiny 

as a reasonable “time, place, and manner” restriction. Day v. Johnston, No. 20-10151, 2020 WL 

7711681, at *3-4 (S.D. Fla. Dec. 29, 2020). The County’s curfew, like Key West’s, is content neutral, 

and thus intermediate scrutiny is warranted. 

With content neutrality established, City of Renton’s other two elements fall into place. First, 

the curfew is narrowly tailored to serve a substantial government interest. “Stemming the spread 

of COVID-19 is unquestionably a compelling interest[.]” Roman Catholic Diocese of Brooklyn v. 

Cuomo, 141 S. Ct. 63, 67 (2020) (per curiam). And the narrow tailoring requirement is satisfied “so 

long as the regulation promotes a substantial government interest that would be achieved less effec-

tively absent the regulation.” Ward v. Rock Against Racism, 491 U.S. 781, 799 (1989). The County’s 

approach does not need to be scientifically perfect. See Daytona Grand, 490 F.3d at 880 (“[A] city 

must have latitude to experiment, at least at the outset, and . . . very little evidence is required.”). 

It is enough that, without the curfew, the County would be significantly hindered from preventing 

the unchecked spread of COVID-19. Cf. Lady J. Lingerie, Inc. v. City of Jacksonville, 176 F.3d 1358, 

 
16  One court recently observed that exotic dancing poses unique risks for transmission:  

Exotic dancers are compensated for their close, often physical, interactions with customers, 
resulting in confined congregating and mingling that does not allow for social distancing. 
They earn their livings by performing on a shared stage, providing intimate “lap dances,” 
and personally engaging customers in close proximity. Each of these circumstances increases 
the risk of transmission. Moreover, exotic dancers typically work for cash tips—a frequently 
touched form of payment—and often there is significant physical touching between mul-
tiple dancers and multiple customers throughout an evening. Exotic dance clubs also reg-
ularly hold special events, performances, and shows, which draw patrons to arrive and 
depart at the same time, another circumstance known to increase transmission risks. In 
short, the exotic-dance industry is driven by close, personal contact of the very sort known 
to be directly responsible for mass person-to-person spread of COVID-19. 

Bimber’s Delwood, Inc. v. James, — F. Supp. 3d —, 2020 WL 6158612, at *10 (W.D.N.Y. Oct. 
21, 2020). 
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1361-62 (11th Cir. 1999) (hours of operation rule requiring adult entertainment establishments to 

close from 2:00 a.m. until noon every day was narrowly tailored to “[c]ombat[] the harmful second-

ary effects of adult businesses, like increased crime and neighborhood blight”).17 

And second, reasonable alternative avenues of communication are available. The Plaintiffs have 

the other eighteen hours out of every day to convey their erotic message.18 It has been settled since 

City of Renton that minimal limits on hourly operations do not deprive adult entertainers of adequate 

alternative avenues for expression. The Eleventh Circuit recognized as much in Lady J. Lingerie 

when it held that the City of Jacksonville’s more restrictive 2 a.m.-to-noon hours of operation rule 

left open reasonable alternative avenues of expression. See 176 F.3d at 1364 (“adult businesses may 

stay open fourteen hours a day, seven days a week”); see also Deja Vu of Cincinnati, L.L.C. v. Union 

Twp. Bd. of Trs., 411 F.3d 777, 789-91 (6th Cir. 2005) (en banc) (ordinance that allowed adult film 

store to be open for twelve hours a day provided adequate avenue of expression). If the Constitution 

is not offended by a municipality limiting hours of operation to address routine quality of life con-

cerns, as Jacksonville did, it is hard to fathom how it could be offended by Miami-Dade County 

limiting hours to keep its citizens alive. There is nothing inherently constitutionally suspect with 

this curfew, especially given that is not directed at nude dancing. The Plaintiffs allege no facts that 

would permit a reasonable inference that the curfew orders are unconstitutional. 

Accordingly, should the Court not conclude that Jacobson or Smith justify the curfew orders, 

it must still find them permissible under City of Renton.19 

 
17  The Plaintiffs’ belief that masking and social distancing alone are sufficient tools, see Compl. 

¶¶ 100-101, misses the point of the curfews. Masking and social distancing rules that are not 
observed do not slow the spread; issuing a citation to an individual after the fact does not some-
how render an infected person safe to be around someone else. People carousing and drinking—
maskless—late at night are precisely those who are most likely to forget these requirements and 
become infected as a result. Alcohol impacts judgment and risk assessment. See 219 S. Atl. Blvd. 
v. City of Fort Lauderdale, 239 F. Supp. 2d 1265, 1278 (S.D. Fla. 2002) (“It is rational [to believe] 
that the later in the night people are consuming alcoholic beverages in nightclubs and other es-
tablishments, the more likely crime and especially public corruption will occur.”). The curfew 
directly targets this compliance gap. It gives businesses eighteen hours to cater to young and old, 
at times when people are more likely to comply with masking and social distancing rules. The 
curfew takes away the six hours in which businesses primarily cater to those looking for a good 
time at the expense of good sense and good hygiene. 

18  Not only that, but contrary to the Plaintiffs’ assertions, the curfew would allow them to engage 
in online erotic dancing. Employees are allowed to travel to work at a “business interacting with 
customers solely through electronic or telephonic means.” See Amendment No. 4 to Emergency 
Order No. 27-20, supra note 3, at Exhibit A ¶ gg. 

19  The Plaintiffs are mistaken that the MDPD enforcement actions they believe give rise to their 
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B.  The Plaintiffs cannot allege a violation of the Equal Protection Clause because 
they identify no adequate comparator, and they fail to allege facts supporting a  
reasonable inference that the County acted with discriminatory intent. 

The Plaintiffs’ equal protection claim finds no support in the Complaint. Plaintiffs bringing 

equal protection claims generally allege that they have been discriminated against “because [they] 

belong[] to a protected class such as race or gender.” Griffin Indus., Inc. v. Irvin, 496 F.3d 1189, 1200 

(11th Cir. 2000); Ross v. Moffitt, 417 U.S. 600, 609 (1974) (“‘Equal protection’ . . . emphasizes dis-

parity in treatment by a State between classes of individuals whose situations are arguably indistin-

guishable.”). That said, in a “less-developed strand of equal protection jurisprudence,” Griffin 

Indus., 496 F.3d at 1200, the Supreme Court has recognized an equal protection claim based on the 

allegation that a plaintiff “has been irrationally singled out as a so-called ‘class of one.’” Engquist 

v. Or. Dep’t of Agric., 553 U.S. 591, 601 (2008). To state a class-of-one claim, the plaintiff must 

allege that (1) “she has been intentionally treated differently from others similarly situated,” and 

(2) “there is no rational basis for the difference in treatment.” Grffin Indus., 496 F.3d at 1201 (quot-

ing Village of Willowbrook v. Olech, 528 U.S. 562, 564 (2000) (per curiam)). The Plaintiffs do not 

allege facts to satisfy either element. 

They fail to satisfy the first element because none of the Plaintiffs “sufficiently particularize[s] 

a similarly situated comparator” who was treated differently. Douglas Asphalt Co. v. QORE, Inc., 

541 F.3d 1269, 1275 (11th Cir. 2008). A plaintiff must not only “point to someone else who received 

or is receiving more favorable treatment,” Carruth v. Bentley, 942 F.3d 1047, 1059 (11th Cir. 2019), 

it must also show that it and that someone else are “prima facie identical in all relevant respects.” 

Griffin Indus., 496 F.3d at 1204 (emphasis in original). This similarly-situated requirement is “rig-

orously applied” because “too broad a definition of ‘similarly situated’ could subject nearly all state 

regulatory decisions to constitutional review in federal court and deny state regulators the critical 

discretion they need to effectively perform their duties.” Leib v. Hillsborough Cty. Pub. Transp. 

 
Fourth Amendment claim are unconstitutional prior restraints. Compl. ¶ 157. “The term prior 
restraint is used to describe administrative and judicial orders forbidding certain communications 
when issued in advance of the time that such communications are to occur.” Alexander v. United 
States, 509 U.S. 544, 550 (1993). Police officer enforcement of the curfew that shuts down expres-
sive activity taking place at the time is not a prior restraint because it “does not forbid [the Plain-
tiffs] from engaging in any expressive activities in the future, nor does it require [them] to obtain 
prior approval for any expressive activities.” Id. at 550-51; see Barrett v. Walker Cty. Sch. Dist., 
872 F.3d 1209, 1223 (11th Cir. 2017) (“Prior restraints contrast with subsequent punishments, 
which regulate a given type of speech by penalizing the speech only after it occurs.”). The Plain-
tiffs remain free to resume their expressive activities in person every day at 6:00 a.m. 
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Comm’n, 558 F.3d 1301, 1307 (11th Cir. 2009).  

Not one of the Plaintiffs—the restaurant, the manager, the bartender, or the dancer—has iden-

tified a similarly situated comparator that would meet the Eleventh Circuit’s rigorous standard. See 

Griffin Indus., 496 F.3d at 1205 (“Adjudging equality necessarily requires comparison, and ‘class 

of one’ plaintiffs may (just like other plaintiffs) fairly be required to show that their professed com-

parison is sufficiently apt.”). They list a host of establishments: religious institutions, government 

buildings, private colleges and universities, landscape and pool care business, pet supply stores, 

open construction sites, factories, liquor stores, firearm and ammunition supply stores, and stadiums. 

Compl. ¶ 125. But they do not explain how any of these establishments is similarly situated to any 

one of them—especially to the individual Plaintiffs. Nor could they, given the material differences 

between them. Most of the Plaintiffs’ proffered comparators do not sell food, so their customers—

unlike the Plaintiffs’—may remain masked. Most do not serve alcohol, so their customers—unlike 

the Plaintiffs’—are not inebriated and thus less likely to observe social distancing. Most do not host 

prolonged public gatherings, whereas the Plaintiffs’ profits go up the longer customers stay and 

drink. Most are not open after midnight (some aren’t open to the public at all), whereas late-night 

parties are the Plaintiffs’ core business. In sum, the Plaintiffs haven’t proffered even marginally 

adequate comparators.   

Assuming the Plaintiffs had properly identified similarly situated comparators, the Complaint 

fails to satisfy the second element because it contains no facts supporting assertions that the County 

“intentionally treated [each Plaintiff] differently” than the comparators and that there was “no ra-

tional basis for the difference in treatment.” Village of Willowbrook, 528 U.S. at 564. Courts ruling 

on motions to dismiss are permitted to infer from a pleading’s factual allegations “‘obvious alter-

native explanations,’ which suggest lawful conduct rather than the unlawful conduct the plaintiff 

would ask the court to infer.” Am. Dental Ass’n v. Cigna Corp., 605 F.3d 1283, 1290 (11th Cir. 2010) 

(quoting Iqbal, 556 U.S. at 682). An alternative explanation under the alleged facts is that the County 

wants to limit the spread of COVID-19 at any business where individuals gather in groups late at 

night and consume alcohol. As between that explanation and “the purposeful, invidious discrimi-

nation” against adult businesses the Plaintiffs ask the Court to infer, “discrimination is not a plau-

sible conclusion.” Iqbal, 556 U.S. at 682; see also GJR Invs., Inc. v. County of Escambia, 132 F.3d 1359, 

1368 (11th Cir. 1998) (“The lack of any allegations in the complaint tending to show a purposeful 

discrimination is not supplied by the opprobrious epithets ‘willful’ and ‘malicious’, or by character-
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izing the defendant’s actions as an unequal, unjust, and oppressive administration of the laws.” 

(quoting Snowden v. Hughes, 321 U.S. 1, 10 (1944))), overruled on other grounds by Iqbal, 556 U.S. 

662. The Plaintiffs have not stated a violation of their equal protection rights.  

C.  The individual Plaintiffs’ claims under the Florida Constitution fail because  
the curfew orders withstand strict scrutiny. 

The individual Plaintiffs claim that the curfew infringes on their rights to privacy and to freely 

associate under the Florida Constitution. They rely on State v. J.P., 907 So. 2d 1101 (Fla. 2004), for 

the proposition that a curfew can be imposed only if it survives strict scrutiny. Compl. ¶¶ 164-167. 

At issue in J.P. were Tampa and Pinellas Park’s juvenile curfew ordinances, which did not allow 

minors on public roads or sidewalks between 11:00 p.m. and 6:00 a.m., Sunday through Thursday, 

and 12:01 a.m. and 6:00 a.m. on Saturdays, Sundays, and legal holidays. 907 So. 2d at 1106. The 

Florida Supreme Court concluded that these ordinances violated the right to privacy guaranteed by 

the Florida Constitution and the right to travel because they were not narrowly tailored to achieve 

the governmental interest of protecting youth from crime. In particular, the ordinances could not 

withstand strict scrutiny because the curfews did not allow exemptions for juveniles on errands with 

consent of their parents and because the criminal penalties associated with violations of the curfews 

were antithetical to the interest. See generally id. at 1110-19. 

The court did not articulate any standard of review governing limited duration curfews enacted 

pursuant to an ongoing emergency. The curfews in J.P. were enacted to respond to routine issues 

of juvenile criminality and did not have a sunset date. The curfews here, by contrast, are enacted for 

the limited purpose of responding to a once-in-a-century pandemic and will expire as soon as the 

state of emergency terminates. Moreover, Florida’s right to privacy is confined to protecting those 

limited instances where a person actually has a reasonable expectation of privacy. See Winfield v. 

Div. of Pari-Mutuel Wagering, 477 So. 2d 544, 547 (Fla. 1985). If there is no reasonable expectation 

of privacy, there is nothing for the privacy clause to protect. See City of North Miami v. Kurtz, 653 

So. 2d 1025, 1028 (Fla. 1995) (no reasonable expectation of privacy for smokers who alleged discrim-

ination by private businesses); Palm Beach County v. D.B., 784 So. 2d 585, 588 (Fla. 4th DCA 2001) 

(“whether an individual has a legitimate expectation of privacy is determined by considering all the 

circumstances, especially objective manifestations of that expectation”). During a pandemic, persons 

do not have the same expectations of privacy they might normally. If quarantines of travelers, limits 

on group size, and other drastic interventions into personal movement are both demanded and 
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expected by the public during an outbreak of disease, there is no expectation of privacy that would 

implicate the curfew. Absent that expectation, the curfew is analyzed under the “highly deferential” 

rational basis test—which it clearly survives, because a regulation subject to rational basis review 

“can only be invalidated if it is so unrelated to the achievement of any combination of legitimate 

purposes that [the court] can only conclude that the legislature’s actions were irrational.” Ga. Elec. 

Life Safety & Sys. Ass’n v. City of Sandy Springs, 965 F.3d 1270, 1275 (11th Cir. 2020). 

Even if strict scrutiny were warranted, the curfew survives. The County’s interest in stopping 

the spread of COVID-19 is paramount. See Roman Catholic Diocese of Brooklyn, 141 S. Ct. at 67; 

Varholy v. Sweat, 15 So. 2d 267, 269 (Fla. 1943) (“[T]he preservation of the public health is one of 

the prime duties resting upon the sovereign power of the State. The health of the people has long 

been recognized as one of the greatest social and economic blessings. The enactment and enforce-

ment of necessary and appropriate health laws and regulations is a legitimate exercise of the police 

power which is inherent in the State and which it cannot surrender.”). The means chosen to achieve 

that interest are narrowly tailored. The County enacted the curfew only when it was apparent that 

the social distancing and sanitization rules in effect were insufficient.20 Moreover, the curfew con-

tains exemptions necessary for public health and safety and “[t]he scope of the exceptions to the 

curfew is of more significance in assessing whether an ordinance is narrowly tailored.” J.P., 907 

So. 2d at 1117. The curfew allows vital infrastructure, medical, and safety businesses to operate, and 

for employees to travel to and from them. It allows those businesses to make deliveries. It allows 

religious services to be conducted. It allows for medical treatment. It allows persons to walk their 

dogs. It allows persons to travel to a friend’s or relative’s house before curfew and spend the night. 

The curfew lasts only six hours. The state of emergency, and thus the curfew, must be renewed every 

seven days.21 Given these exemptions, it is impossible to say the curfew is not narrowly tailored.22 

 
20  The Curfew is certainly more narrowly tailored than other tools employed throughout the pan-

demic, such as wholesale closures of large segments of the community, compulsory quarantines 
of persons traveling from outside the state, bans on gatherings of more than ten people, and com-
plete bans on in-person dining in restaurants. If the curfew is not a narrowly tailored response, 
it is hard to see how these other actions enacted variously by the County, other local governments 
throughout the state, and the Governor would not also be deemed to be unconstitutional. It would 
be ironic if the good faith efforts of local government, taken consistently with jurisdictions around 
the nation to save the lives of their citizens, were to boomerang into crushing local liability. 

21  See Fla. Stat. § 252.38(3)(a)(5) (“The duration of each state of emergency declared locally is 
limited to 7 days; it may be extended, as necessary, in seven-day increments.”). 

22  The Plaintiffs concede this point, given that they argue elsewhere in the Complaint is that the 
curfew exempts too much behavior. They cannot have it both ways. The curfew cannot be under-
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Lastly, the Plaintiffs suggest that the curfew cannot be narrowly tailored because persons who 

have already had COVID-19 and recovered are still subject to the curfew. They suggest that it is 

impossible for those persons to spread COVID-19 because they are “functionally immune from 

reacquiring the disease,” so the curfew cannot rationally be applied to them. Compl. ¶ 169(D) n.9. 

This is untrue and it was untrue when the Complaint was filed. See Reinfection with COVID-19, 

CDC (Oct. 27, 2020), https://www.cdc.gov/coronavirus/2019-ncov/your-health/reinfection.html 

(“Cases of reinfection with COVID-19 have been reported, but remain rare.”). “Determining 

whether a complaint states a plausible claim for relief [is] . . . a context-specific task that requires 

the reviewing court to draw on its judicial experience and common sense.” Iqbal, 556 U.S. at 679. 

Common sense dictates that this so-called “functional immunity” to COVID-19 is far from fact. It 

remains unclear whether recovered persons can be reinfected and spread COVID-19, and if so, how 

soon after their recovery. There is even uncertainty as to whether vaccinated persons can spread the 

disease, notwithstanding their individual immunity. The CDC currently recommends that persons 

who have been vaccinated continue to wear masks and practice social distancing because the efficacy 

of a vaccine at preventing spread (as opposed to preventing an infected person from becoming seri-

ously ill) remains uncertain. Frequently Asked Questions About COVID-19 Vaccination, CDC (Dec. 29, 

2020), https://www.cdc.gov/coronavirus/2019-ncov/vaccines/faq.html.  

This case is not the mechanism through which rapidly changing immunological, epidemiolog-

ical, and public health questions can be given concrete answers. And given this uncertainty—and 

given the impact the wrong decision could have on innocent residents, it cannot be unconstitutional 

for the County to continue to require recovered persons to comply with the curfew. 

CONCLUSION 
The Complaint should be dismissed. 

 

 

[signature block appears on next page] 

 

 

 
inclusive and ineffective on one hand and overly broad on the other. 
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