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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

SPACE NEEDLE LLC, a Washington
limited liability company, NO.

Plaintiff, COMPLAINT FOR DAMAGES
AND DECLARATORY RELIEF
v.

NORTH AMERICAN ELITE
INSURANCE COMPANY, a New
Hampshire corporation,

Defendant.

Plaintiff Space Needle LLC (“Space Needle”) brings this complaint against
Defendant North American Elite Insurance Company (“Elite”) and alleges as
follows.

PARTIES

1. Space Needle is a limited liability company organized under the laws
of the State of Washington. Its principal place of business was formerly located on
203 Sixth Avenue North in Seattle, Washington, and is currently located a short
distance away at 223 Taylor Avenue North, Seattle, Washington. For years, Space
Needle has owned and operated the iconic structure known as the Space Needle in

Seattle, Washington.
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2. Space Needle has two members, both of whom are entities organized
under the laws of the State of Washington, with their principal place of business in
Seattle, Washington. The first is Space Needle Management LLC (“Management”).
The second is Space Needle Holding Corporation, a Washington for-profit
corporation (“Holding”). Holding is Management’s sole member.

3. Elite is a corporation organized under the laws of the State of New
Hampshire. Elite has variously reported its principal place of business to be
located in New York or Missouri. Elite advertises that it is an admitted insurance
carrier authorized to transact insurance business in all US states. Elite is an
admitted insurer in Washington and Elite transacts the business of insurance
within this State and in this judicial district.

JURISDICTION AND VENUE

4. This Court has jurisdiction of the subject matter of this action under
28 U.S.C. §1332, as there is complete diversity between the parties thereto and the
amount in controversy exceeds $75,000.

5. This Court has personal jurisdiction over Elite because this action
arises from the transaction of business in the State of Washington, RCW
4.28.185(1)(a) and from the insuring of persons and property in this State, RCW
4.28.185(1)(b).

6. Venue lies in the Western District of Washington under 28 U.S.C. §
1391. First, the events giving rise to the claims asserted in this Complaint, and the
property that is the subject of this action, is situated in this judicial district.
Second, Elite is an entity with the capacity to sue and be sued in its common name
which is subject to this Court’s personal jurisdiction with respect to this civil
action. Third, an insurance company doing business in the State of Washington

must, if admitted, appoint the Insurance Commaissioner of the State of Washington
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as its agent for service of process, and must have, or are deemed to have,
submitted to service of process within the State of Washington. Fourth, no policy
issued for delivery in Washington and covering property in Washington may
include a forum selection clause in favor of another state pursuant to

RCW 48.18.200.

OPERATIVE FACTS

I. Elite sells an insurance policy to Space Needle as the first named
insured, and issues it for delivery in Washington.

7. Space Needle operates the Space Needle, a structure built during the
1962 World’s Fair in Seattle.

8. The Space Needle is a well-known structure with a unique
architectural design, and is often identified as one of the top places for tourists to
visit while in Seattle. Best known among its attractions are its two levels located
over 500 feet above the ground below. For a fee, visitors reach these levels through
a glass-walled elevator that speeds to the top at 10 miles per hour. There, visitors
find a variety of attractions, including an outside view deck that completely circles
the structure, and a lower floor with a rotating glass floor, which allows visitors to
look directly below their feet to the earth. A significant proportion of the revenues
generated by the Space Needle come from fees that visitors pay to travel to the
upper levels.

9. In 2019, Elite sold Space Needle a “Leading Edge All-Risk Form”
insurance policy (the “Policy”). The Policy number was NAP 2001943-01 and the
Policy Period ran from June 30, 2019 until June 30, 2020. The Policy contained a
“Policy Limit of Liability” of $160,000,000. A copy of the Policy is appended hereto
as Exhibit 1.
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10.  Elite sold the Policy to Space Needle as the “First Named Insured.” It
recited that Space Needle’s mailing address was “203 Sixth Avenue N, Seattle, WA
98109.”

11.  Elite sold the Policy to Space Needle through Parker, Smith & Feek

Inc., an insurance broker based in Bellevue, Washington.

I1. In the Policy, Elite promised to insure Space Needle against a
variety of losses, including losses due to disease or government-
imposed access restrictions.

12.  In the Policy, Elite promised Space Needle that it would cover losses
relating to “direct physical loss and damage” insured by the Policy, including but
not limited to, loss or damage related to property on “insured locations” within the
State of Washington, including the Space Needle itself. The Policy provided both
“property damage” coverages and “time element” coverages.

13.  The phrase “direct physical loss and damage” extends beyond the
mere structural alternation of tangible property. Rather, it extends to any loss of
ability to use property for its intended purpose.

14. Among the items Elite promised to insure against in the “time
element” coverages were “gross earnings” lost and “extra expense” incurred during
the “period of liability” due to direct physical loss or damage to specified property.
The Policy defines these terms and sets for the means by which to determine the
amount of “gross earnings” and “extra expense” loss.

15.  The Policy’s basic “gross earnings” coverage insures the net loss
sustained by Space Needle due to the interruption of Space Needle’s business
during the “period of liability.”

16.  The Policy’s basic “extra expense” coverage insures certain reasonable
and necessary costs incurred during the “period of liability” in order to continue

the business.
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17.  The Policy defined the “period of liability,” in relevant part to extend
from the date that “physical loss or damage” began until the date when lost or
damaged property could be repaired or replaced and made ready for operations.

18.  Under the Policy’s extended period of liability coverage, the Policy
extended coverage for an additional 365 days after the end of the “period of
liability.”

19. In addition to the Policy’s “gross earnings” and “extra expense”
coverage, and its “extended period of liability” coverage, the Policy offered a
number of other “time element coverage extensions.” These include “Attraction
Property,” “Contingent Time Element,” “Ingress/Egress,” “Interruption by
Communicable Disease,” and “Order of Civil or Military Authority” coverage. Each
of these extensions may extend to cover some or all of a “gross earnings” or “extra
expense” loss, subject to its own specified sublimit, as follows.

a. “Attraction property” coverage extends to gross earnings and extra
expense incurred due to physical loss or damage to a property not owned or
operated by Space Needle that directly attracts business to Space Needle’s insured
locations.

b. “Contingent time element” coverage extends to gross earnings and
extra expense incurred due to physical loss or damage to property at locations of
suppliers or customers that prevents suppliers from supplying, or customers from
receiving, goods of services to or from Space Needle.

c. “Ingress/Egress” coverage extends to gross earnings and extra
expense incurred due to the prevention of ingress to or egress from insured
locations due to physical loss or damage to property, including property not

insured by the Policy.
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d. “Interruption by Communicable Disease” coverage extends to gross
earnings and extra expense incurred due to access restrictions imposed in
response to the presence of “communicable disease” at an insured location.

e. “Order of Civil or Military” coverage extends to gross earnings and
extra expense incurred due to a civil or military order issued in response to direct
physical loss or damage, and which prohibits partial or total access to an insured
location.

20.  The Policy’s coverage extends beyond losses resulting from structural
alteration or damage to property.

21.  The Policy does not contain an exclusion for loss due to viral disease.
Indeed, the Policy’s only mention of disease is in connection with its extension of
coverage for “communicable disease.” The Policy’s definition of “communicable
disease” extends to any disease that is “transmissible from human to human by
direct or indirect contact with an affected individual or the individual’s
discharges.” This definition is broad enough to included diseases caused by
viruses, including Covid-19, a disease caused by the SARS-CoV2 virus.

22.  The Policy contains an exclusion for “contaminants” that is virtually
1dentical in form and substance to what the Washington Supreme Court has
referred to as “pollution exclusions.” The exclusion applies to the “discharge,
dispersal, seepage, migration, release, or escape of contaminants, i.e., pollution. It
does not apply to viral disease.

23.  The Policy purports to require the “construction and interpretation”
of the Policy to be decided under New York law. It does not state that New York
law governs other matters, such as the enforceability and validity of Policy
provisions and claims that do not arise under the Policy. RCW 48.18.200 prohibits

such provisions in policies, like the Policy, that are issued for delivery in
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Washington to cover Washington risks. The choice of law provision is void.
Washington law applies.

24.  The Policy purports to make New York the exclusive venue for
hearing disputes regarding the Policy. Again, RCW 48.18.200 prohibits such
provisions in policies, like the Policy, that are issued for delivery in Washington to

cover property located in Washington. The Policy’s venue provision is void.

III. Space Needle suffers substantial losses relating to the presence of
Covid-19 and to Proclamations by Washington Governor Jay Inslee.

25.  In early 2020, the SARS-CoV-2 virus reached the State of
Washington. By March 2020, many residents in Washington had contracted the
disease caused by this virus, Covid-19.

26.  Scientific and medical research regarding the various paths through
which this virus spreads is ongoing. Initially, there was a widespread belief that
the virus most efficiently spread by touch; individuals became infected, it was
thought, through physical contact with infected individuals and infected surfaces.
By March 2021, it became apparent that the virus could readily volatilize through
the breathing of infected individuals, allowing the virus to sicken individuals who
came near those who were already infected, especially in closed or small indoor
spaces.

27.  The SARS-Cov-2 virus is widely believed to have a latency period of
between five and fourteen days. In other words, an infected individual does not
develop symptoms of the disease until at least five days after becoming infected.

28.  Asof January 2021, Space Needle had become aware that five
individuals had tested positive for Covid-19. Four were Space Needle employees,
two of whom were asymptomatic when they tested positive. Each employee was at
the Space Needle within 48 hours of the onset of symptoms or, in the case of the
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asymptomatic employees, of their positive Covid-19 test. Meanwhile, one guest
notified Space Needle of a positive Covid-19 test shortly after visiting the Space
Needle.

29. Inresponse to the public health emergency, Washington Governor
Jay Inslee declared a state of emergency on February 29, 2020.

30. On March 11, 2020, Governor Inslee issued Proclamation 20-07,
which imposed some initial restrictions to combat the spread of Covid-19.

31. The Governor then issued Proclamation 20-13 on March 16, 2021.
This Proclamation declared that “to curtail the spread of the COVID-19 pandemic
in Washington State and protect our most vulnerable populations, it is necessary
to immediately prohibit any number of people from congregating in public venues
for purposes of public entertainment, recreation, food or beverage service, theater,
bowling, and other similar activities, in order to limit opportunities for disease
exposure and transmission in the State.”

32.  Nine days later, Governor Inslee issued Proclamation 20-25, which
took effect on March 25, 2020. Initially entitled “Stay Home, Stay Healthy,”
Proclamation 20-25 has been extended and modified several times. Among other
things, Proclamation 20-25 declared that “people in Washington State are
immediately prohibited from leaving their home or place of residence except to
conduct or participate in (1) essential activities, and/or (2) employment in
providing essential business services.” This Proclamation also directed “all people
in Washington,” with certain limited exceptions, to “cease participating in all
public and private gatherings and multi-person activities for social, spiritual and
recreational purposes, regardless of the number of people involved. Such
gatherings and activities included “community, civic, public, leisure, faith-based,

or sporting events; parades; concerts; festivals; conventions; fundraisers; and
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similar activities.” The Proclamation further directed that “all non-essential
businesses in Washington State shall cease operations except for performing basic
minimum operations.”

33. These events had an immediate and severe impact on Space Needle.
The Space Needle’s tourist attractions did not constitute an essential business
and, further, it could not host public or private gatherings. Customers, too, were
prohibited from visiting or entering the Space Needle.

34. Subsequently, Space Needle has been able to resume limited
operations since March 2021. But access to the site by customers is still highly
restricted.

35.  As result of the interruption of Space Needle’s business, Space Needle

has lost millions of dollars in revenues, resulting in losses that continue to mount.

IV. Space Needle gave notice of the loss of its claim, but Elite has failed
to accept the claim and has cited Policy provisions that reveal
Elite’s intention to deny coverage.

36.  On or about March 30, 2020, Space Needle gave Elite written notice
of its loss and of a claim for coverage under the Policy. Space Needle did so
through an Acord form “property loss notice” prepared and submitted by Parker
Smith & Feek, Inc.

37. Nearly a year has passed since Space Needle supplied that notice, but
Elite has not accepted coverage. Instead, Elite has submitted a list of over a dozen
questions. Many of those questions sought information that was already available
to Elite, or that were so broad in scope as to be practically meaningless. For
example, Elite asked if there were “any Executive Orders from the President of the
United States, as well as local and state authorities, applicable to your business”

and if “there is an end date for any such order(s).”
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39. Space Needle collected some information to assist Elite, expecting
that there would be dialog around what questions had been resolved or narrowed,
and what was needed next. Instead, without inviting such a dialog, Elite sent a
letter falsely claiming that “Space Needle provided no response to the Requests for
Information” and demanding a complete response to them including, apparently,
the request for information about presidential orders.

40.  Elite also wrote to suggest a number of potential Policy provisions
that merited a denial of coverage. Space Needle provided a detailed legal
explanation why those provisions did not support Elite’s position. Elite did not
respond in substance to these points, and ignored them.

41.  Upon information and belief, though it has not formally done so yet,
Elite has decided to deny coverage. Moreover, Elite has failed to timely accept

coverage in compliance with the terms of the Policy.

CAUSES OF ACTION

I. Claim 1: Breach of Contract
42,  Space Needle incorporates paragraphs 1 through 41 as though fully

set forth herein.

43.  The Policy constitutes a binding and enforceable contract under
Washington law.

44. Elite’s acts and omissions, as set forth above, constitute a breach of
the Policy and, therefore, a breach of contract.

45.  As a direct and proximate result of Elite’s breach, Space Needle has
been injured and has suffered damages in an amount to be proven at trial, but in

excess of $75,000.

FOSTER GARVEY PC
1111 THIRD AVENUE, SUITE 3000

COMPLAINT - 10 SEATTLE, WASHINGTON 98101-3296

PHONE (206) 447-4400 FAX (206)447-9700

FG:11529064.2




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

Case 2:21-cv-00347 Document 1 Filed 03/12/21 Page 11 of 106

I. Claim 2: Declaratory Judgment
46. Space Needle incorporates paragraphs 1 through 45 as though fully

set forth herein.

47.  Upon information and belief, Elite intends to deny coverage.

48.  As a result of Elite’s refusal to accept coverage and intent to deny it,
there now exists and actual controversy between parties with opposing interests.

49. A declaration of the respective rights and duties of Space Needle and
Elite under the Policy is necessary and proper at this time, as it will foster a
speedier and more timely resolution of Space Needle’s claim for coverage, and
prevent losses from continuing to accrue with no source of funds to meet them.

REQUEST FOR RELIEF

WHEREFORE Plaintiff Space Needle LL.C prays for the following relief:

1. A judgment in favor of Plaintiff and against Defendant in an amount
to be proven at trial;

2. A declaration of Plaintiff’s rights and Defendant’s obligations under

the Policy;

3. An award of Plaintiff’s costs of suit, including attorney and expert
fees; and

4. Such other and additional relief as this Court deems just and
equitable.

DATED this _12th day of March, 2021.

FOSTER GARVEY PC

w LU A

Donald B. Scaramastra, WSBA #21416
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EXHIBIT 1
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