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REPLY TO MOTION FOR STAY PENDING APPEAL PURSUANT TO PA 
R.A.P. 1732(b). 

Appellee, County of Allegheny, through the Allegheny County Health 

Department (hereinafter “ACHD” or “Department”), by and through its undersigned 

counsel, hereby files its Reply to Motion for Stay Pending Appeal Pursuant to 

Pennsylvania Rules of Appellate Procedure 1732(b). 

 
I. PROCEDURAL BACKGROUND 

 On September 16, 2020, Appellee, County of Allegheny, filed a Complaint in 

Civil Action – Equity and Emergency Motion for Preliminary Injunction against 

Appellant, The Cracked Egg, LLC (hereinafter “Cracked Egg”) in the Court of 

Common Pleas of Allegheny County.  The Emergency Motion requested that the 

court enjoin Appellant from operating in violation of the Department’s August 11, 

2020 Order which ordered the facility to close and cease operations.  From January 

27, 2021 through January 29, 2021, a hearing took place before the Court of 

Common Pleas on the Emergency Motion.  On February 3, 2021, the court issued 

an order and opinion granting the Department’s Emergency Motion effective 

immediately.  A copy of the Court of Common Pleas of Allegheny County Order of 

Court, dated February 3, 2021 (hereinafter “Court Order”) is attached hereto as 

Exhibit “A”; A copy of the Court of Common Pleas of Allegheny County 

Memorandum Opinion, dated February 3, 2021 (hereinafter “Opinion”) is attached 
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hereto as Exhibit “B”.  On February 4, 2021, Cracked Egg filed a Notice of Appeal 

of the Court Order to the Commonwealth Court of Pennsylvania.  On February 5, 

2021, Cracked Egg filed a Motion for Stay Pending Appeal before the Court of 

Common Pleas regarding the Court Order and Opinion.  On February 17, 2021, the 

Court of Common Pleas held oral argument and denied Cracked Egg’s Motion for 

Stay Pending Appeal.  A copy of the Court of Common Pleas of Allegheny County 

Order of Court, dated February 17, 2021, denying the motion for stay is attached 

hereto as Exhibit “C”.  On February 19, 2021, Cracked Egg filed a Motion for Stay 

Pending Appeal before this Court. 

 
II. ARGUMENT 

 Cracked Egg requests a stay of the Court of Common Pleas’ February 3, 2021 

Court Order pending appeal pursuant to subsection (b) of the Pennsylvania Rules of 

Appellate Procedure § 1732.  In determining whether to grant a stay pending appeal, 

courts consider the following four factors:  

1.  The petitioner makes a strong showing that he is likely to prevail on the 
merits. 

2.  The petitioner has shown that without the requested relief, he will suffer 
irreparable injury. 

3.  The issuance of a stay will not substantially harm other interested 
parties in the proceedings. 

4.  The issuance of a stay will not adversely affect the public interest. 
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Pennsylvania Pub. Util. Comm'n v. Process Gas Consumers Grp., 502 Pa. 545, 

552–53, (1983).   

The factors require “the court to balance interests of all parties, and the 

public where applicable.”  Id. at 553. 

A. Cracked Egg has not made a strong showing of the likelihood of success 
on the merits. 

 Cracked Egg must make a strong showing of the likelihood of success on the 

merits that the Emergency Motion was erroneously granted. 

i. County of Butler v. Wolf is not germane to the issues in the 
present matter. 
 

Cracked Egg misleadingly implies that the holdings in County of Butler v. 

Wolf are relevant to this case.  See County of Butler v. Wolf, No. 2:20-CV-677, 2020 

WL 5510690 (W.D. Pa. Sept. 14, 2020).  County of Butler found that the numeric 

limitations on gatherings violated the First Amendment rights to free speech and 

assembly, and that the stay-at-home and non-life-sustaining business closure orders 

violated the Due Process and Equal Protection Clauses of the Fourteenth 

Amendment.  Id.  However, the present matter does not concern the constitutionality 

of numeric limitations on gatherings, stay-at-home order, or non-life-sustaining 

business closure order.  Moreover, the court in County of Butler expressed support 

in dicta for the order reducing occupancy based on percentage of fire code maximum 

occupancy.  The Court of Common Pleas found County of Butler irrelevant because 
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it “makes no holdings as it relates to the constitutionality of the mask and social 

distancing mitigation measures”, and that case “has been stayed for further review 

by the Third Circuit.”  See Opinion at p. 7.   The court concluded its assessment of 

County of Butler as “ultimately more dissuasive.”  Id. at 8.  This Court should note 

that County of Butler was appealed to the Third Circuit and the Third Circuit granted 

Governor Wolf’s motion to stay the district court’s ruling, thereby leaving the 

Governor’s emergency orders in effect until the Third Circuit issues a final ruling on 

the merits of the appeal. 

ii. Jacobson v. Massachusetts is still controlling law in a 
pandemic because it has not been supplanted by another 
standard. 

 
 Cracked Egg lists persuasive authority1, concurring opinion2, and dissenting 

opinion from cases that supposedly find the level of review promulgated by the U.S. 

 
1 Delaney v. Baker is distinguishable from the present matter because it involves a First 
Amendment challenge against the Governor of Massachusetts regarding executive orders issued 
in a state of emergency pertaining to COVID-19 and their impact on church services.  Delaney v. 
Baker, No. CV 20-11154-WGY, 2021 WL 42340 (D. Mass. Jan. 6, 2021).  Delaney did not 
challenge Jacobson, but instead, applied it to find the Governor’s orders to be constitutional.  Id. 
at 13-14. 
 
2 The Court of Common Pleas correctly held that Roman Catholic Diocese of Brooklyn v. Cuomo 
is distinguishable to the present matter because it is a “first amendment religious liberty case where 
the Supreme Court considered flat numerical limitations on church capacity and attendance.”  See 
Opinion at p. 10; See also Roman Catholic Diocese of Brooklyn v. Cuomo, 141 S. Ct. 63, 69-71 
(2020).  As the Court of Common Pleas noted, the concurring opinion in Roman Catholic did not 
dismiss Jacobson, instead it distinguished its case from Jacobson and found that the rational basis 
test applies to Fourteenth Amendment challenges, as long it does not involve a suspect 
classification or claim of fundamental right, neither of which are found in the present matter.  See 
Opinion at p. 9-10, n. 3. 
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Supreme Court in Jacobson v. Massachusetts as invalid and improper.  See Jacobson 

v. Massachusetts, 197 U.S. 11 (1905).  However, even if lower courts and dissenting 

opinions dispute Jacobson, the U.S. Supreme Court has not promulgated a new 

standard to replace Jacobson.  Moreover, “Jacobsen can substantially be reconciled 

with current constitutional law and be viewed as a forerunner of our present rational 

basis test.”  See Opinion at p. 10.  The Court of Common Pleas found that Jacobson 

is consistent with the law because it applied the rational basis test, that this is the 

“traditional legal test associated with the right at issue,” and that County of Butler 

erroneously concluded that Jacobson should not be applied.  Id. at 9-11, n. 3. 

 In applying the rational basis test, the Court of Common Pleas concluded that 

orders issued by Governor Wolf, Secretary Levine, and the Department are 

constitutional because “they are rationally related to the legitimate government 

interest of protecting the citizens of Allegheny County from the spread of COVID-

19.”  Id. at 7.  This holding is consistent with the U.S. District Court for the Middle 

District of Pennsylvania in M. Rae, Inc. v. Wolf, a case that also reviews social 

distancing, mask requirement, and other COVID-19 mitigation measures.  See M. 

Rae, Inc. v. Wolf, No. 1:20-CV-2366, 2020 WL 7642596 (M.D. Pa. Dec. 23, 2020). 

The court in M. Rae, Inc. acknowledged that “[s]ince September, the nation has again 

experienced an alarming spike in COVID-19 cases and hospitalizations… and the 

Commonwealth [] saw record-breaking spikes in daily case numbers throughout the 
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fall.”  Id. at 6.  After having reviewed judicial history, the court in M. Rae, Inc. 

determined that the analysis regarding the constitutionality of public health orders 

by the U.S. Supreme Court in Jacobson v. Massachusetts “is controlling precedent 

until the Supreme Court or Third Circuit Court of Appeals tell us otherwise.” Id. at 

14. 

 The court in Jacobson held that “the rights of the individual in respect of his 

liberty may at times, under the pressure of great dangers, be subjected to such 

restraint, to be enforced by reasonable regulation, as the safety of the general public 

may demand.”  Jacobson, 197 U.S. at 29.  The court determined that a measure 

“enacted to protect the public health, the public morals, or the public safety” will be 

subject to judicial review only if it “has no real or substantial relation to those 

objects, or is, beyond all question, a plain, palpable invasion of the rights secured by 

the fundamental law.” Id. at 31.  Thus, the court in M. Rae, Inc. concluded that the 

rational basis standard of review should apply.  M. Rae, Inc., No. 1:20-CV-2366 at 

14-15, n. 25.   

 The rational basis test requires a showing by the movant that they have been 

“intentionally treated differently from others similarly situated and that there is no 

rational basis for the difference in treatment.”  Village of Willowbrook v. Olech, 528 

U.S. 562, 564 (2000).  This test is “very deferential” and “‘is met if there is any 

reasonably conceivable state of facts that could provide a rational basis’ for the 
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differing treatment.” Newark Cab Ass’n v. City of Newark, 901 F.3d 146, 156 (3d 

Cir. 2018) (quoting United States v. Walker, 473 F.3d 71, 77 (3d Cir. 2007) (quoting 

Heller v. Doe, 509 U.S. 312, 320 (1993))).  “Mathematical precision is simply not 

required” to prove rational basis.  M. Rae, Inc., No. 1:20-CV-2366 at 19.  “[C]ourts 

are compelled under rational-basis review to accept a legislature’s generalizations 

even when there is an imperfect fit between means and end.” Heller, 509 U.S. at 

321.  As the court in M. Rae, Inc. correctly acknowledged, “it is an unfortunate 

reality during this unprecedented global pandemic that there are no perfect choices; 

so ‘imperfect,’ if properly justified, must suffice.”  M. Rae, Inc., No. 1:20-CV-2366 

at 20.  “It cannot genuinely be disputed that COVID-19 cases are surging and 

pushing the Commonwealth’s healthcare system to the brink.”  Id. at 16.   

 COVID-19 is “transmitted predominantly by respiratory droplets generated 

when people cough, sneeze, sing, talk, or breathe.”  See Scientific Brief: Community 

Use of Cloth Masks to Control the Spread of SARS-CoV-2, CDC (updated Nov. 20, 

2020), https://www.cdc.gov/coronavirus/2019-ncov/more/masking-science-sars-

cov2.html. The scientific community has overwhelmingly acknowledged that 

wearing face coverings helps to reduce transmission of respiratory droplets.  Id.; See 

also Coronavirus Disease (COVID-19): Masks, WORLD HEALTH ORG. (Dec. 1, 

2020), https://www.who.int/news-room/q-a-detail/coronavirus-disease-covid-19-

masks.  The Centers for Disease Control and Prevention (hereinafter “CDC”) warns 

https://www.cdc.gov/coronavirus/2019-ncov/more/masking-science-sars-cov2.html
https://www.cdc.gov/coronavirus/2019-ncov/more/masking-science-sars-cov2.html
https://www.who.int/news-room/q-a-detail/coronavirus-disease-covid-19-masks
https://www.who.int/news-room/q-a-detail/coronavirus-disease-covid-19-masks
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that “[i]ndoor venues, where distancing is not maintained and consistent use of face 

masks is not possible (e.g., restaurant dining), have been identified as particularly 

high-risk scenarios.”  See Margaret A. Honein, PhD, et al., Morbidity and Mortality 

Weekly Report (MMWR): Summary of Guidance for Public Health Strategies to 

Address High Levels of Community Transmission of SARS-CoV-2 and Related 

Deaths, CDC (Dec. 4, 2020), 

https://www.cdc.gov/mmwr/volumes/69/wr/mm6949e2.htm.  The CDC categorizes 

indoor dining as high risk even with reduced capacity and tables spaced six feet 

apart.  See Restaurants and Bars, CDC (updated Dec. 16, 2020), 

https://www.cdc.gov/coronavirus/2019-ncov/community/organizations/business-

employers/bars-restaurants.html.  

 The U.S. Supreme Court stated that the “Constitution principally entrusts 

‘[t]he health and safety of the people’ to the politically accountable officials of the 

States ‘to guard and protect’…and [w]hen those officials 'undertake[] to act in areas 

fraught with medical and scientific uncertainties,” their latitude “must be especially 

broad.”  S. Bay United Pentecostal Church v. Newson, 140 S. Ct. 1613, 1613 (2020) 

(mem.) (Roberts, C.J., concurring) (quoting Jacobson, 197 U.S. at 38; Marshall v. 

United States, 414 U.S. 417, 427 (1974)).  Furthermore, “[i]t is for the 

Commonwealth’s public officials—not this or any court—to determine the most 

appropriate means by which to meet the current crisis.”  M. Rae, Inc., No. 1:20-CV-

https://www.cdc.gov/mmwr/volumes/69/wr/mm6949e2.htm
https://www.cdc.gov/coronavirus/2019-ncov/community/organizations/business-employers/bars-restaurants.html
https://www.cdc.gov/coronavirus/2019-ncov/community/organizations/business-employers/bars-restaurants.html
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2366 at 20.  After reviewing the scientific evidence, the court in M. Rae, Inc. held 

that “[it has] little difficulty concluding that defendants’ decision to enact temporary 

mitigation measures targeted at indoor-dining establishments was eminently 

rational” and it was “Governor Wolf’s and Secretary Levine’s prerogative and duty 

to act.”  M. Rae, Inc., No. 1:20-CV-2366 at 18-19.  Thus, even if Cracked Egg does 

not think it is “right”, it is rational to require face coverings and reduce occupancy 

in restaurants. 

iii. The COVID-19 mitigation measure orders are valid, and the 
Department was authorized to enforce them.  
 

 Cracked Egg also makes general claims that the COVID-19 mitigation 

measure orders issued by the Commonwealth and Department are invalid because 

proper rule-making procedure was not followed.  The Court of Common Pleas found 

Friends of Danny DeVito v. Wolf “precedential” in its holdings that “1) the Governor 

has the authority to issue his order and that the pandemic qualified as a natural 

disaster under Pennsylvania’s Emergency Code 2) the Governor’s order was a 

proper exercise of police power 3) the doctrine of separation of powers was not 

violated by his executive order and finally 4) his order did not deprive non-life 

sustaining business owners of procedural due process.”  See Opinion at p. 11; See 

also Friends of Danny DeVito v. Wolf, 227 A.3d 872 (Pa. 2020). 
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 The Governor of Pennsylvania has the authority to “issue, amend and rescind 

executive orders, proclamations and regulations which shall have the force and effect 

of law” in disaster emergencies.  See 35 Pa.C.S.A. § 7301(b).  The authority also 

provides the following powers: 

1. Suspend the provisions of any regulatory statute prescribing the procedures 

for conduct of Commonwealth business, or the orders, rules or regulations of 

any Commonwealth agency, if strict compliance with the provisions of any 

statute, order, rule or regulation would in any way prevent, hinder or delay 

necessary action in coping with the emergency. 

2. Utilize all available resources of the Commonwealth Government and each 

political subdivision of this Commonwealth as reasonably necessary to cope 

with the disaster emergency. 

3. Transfer the direction, personnel or functions of Commonwealth agencies or 

units thereof for the purpose of performing or facilitating emergency 

services… 

7.  Control ingress and egress to and from a disaster area, the movement of 

persons within the area and the occupancy of premises therein. 

8.  Suspend or limit the sale, dispensing or transportation of alcoholic beverages, 

firearms, explosives and combustibles. 
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See 35 Pa.C.S.A. § 7301(f)(1), (2), (3), (7), and (8); See also DeVito, 227 A.3d at 

885-86. 

 The Pennsylvania statutory code defines “disaster” as “A man-made disaster, 

natural disaster or war-caused disaster”, and defines “natural disaster” as “Any 

hurricane, tornado, storm, flood, high water, wind-driven water, tidal wave, 

earthquake, landslide, mudslide, snowstorm, drought, fire, explosion or other 

catastrophe which results in substantial damage to property, hardship, suffering or 

possible loss of life.”  See 35 Pa.C.S.A. § 7102.  The Governor made a statewide 

COVID-19 disaster declaration on March 6, 2020, thereby invoking the Emergency 

Code.  Thus, the Court of Common Pleas correctly found that this “supersed[ed] and 

suspend[ed] the provisions of any regulatory statute prescribing the procedures for 

the conduct of Commonwealth business in dealing with the emergency” and made 

the COVID-19 mitigation measure orders valid.  See Opinion at p. 13-14.  Moreover, 

“[t]o require the Commonwealth or the ACHD to follow time-consuming rule-

making procedures would result in greater harm to the general public.”  Id. at p. 14. 

 The Pennsylvania Department of Health (hereinafter “PA DOH”) and local 

health departments also have independent and distinct authority, separate from the 

Governor’s emergency powers, “to issue administrative orders to abate, mitigate, 

and/or prevent public health hazards such as the COVID-19 pandemic.”  Id. at p. 14.  

For example, the Administrative Code of 1929 specifically authorizes the PADOH 
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and its agencies to "protect the health of the people of the Commonwealth, and to 

determine and employ the most efficient and practical means for the prevention and 

suppression of disease", and to “order nuisances, detrimental to the public health, or 

the causes of disease and mortality, to be abated and removed.”  See 71 P.S. State 

Government § 532(a) and (c); See also Opinion at p. 14-15.   

 Furthermore, the Director of the Department is permitted to issue orders under 

the Pennsylvania Disease Prevention and Control Law of 1955 (hereinafter “DPCL”) 

and the Local Health Administration Law.  Under the DPCL, the Department has 

primary responsibility for the prevention and control of communicable and non-

communicable diseases in Allegheny County.  See 35 P.S. § 521.3(a).  Section 5 of 

the DCPCL states, “Upon the receipt by a local board or department of health or by 

the department, as the case may be, of a report of a disease which is subject to 

isolation, quarantine, or any other control measure, the local board or department of 

health or the department shall carry out the appropriate control measures in such a 

manner and in such a place as is provided by rule or regulation.”  See 35 P.S. § 521.5. 

 The Court of Common Pleas also held that the Department is authorized to 

enforce health laws, rules, regulations, and orders of the Commonwealth pursuant to 

the Local Health Administration Law and that “[o]nce ACHD discovers a nuisance 

detrimental to the health and well-being of the public, the health director is 

authorized to take action to abate the nuisance”.  See Opinion at p. 15; See also 16 
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P.S. § 12012(c) and (d).  The issuance of an order does not require approval from 

county commissioners.  See 16 P.S. § 12012(d). 

 Thus, the Court of Common Pleas properly found “the actions of the Governor 

and Secretary Levine to be constitutional and a fortiori the County and Dr. Bogen’s 

actions in following them as they are mandated to do so by the Local Health 

Administration Act 16 P.S. 12001 and Disease Prevention Act 35 P.S. § 521.1 et 

seq.”  See Opinion at p. 11. 

iv. The COVID-19 mitigation measure orders are temporary.  

 Cracked Egg claims that the Court of Common Pleas’ reliance on DeVito is 

flawed by implying that the COVID-19 mitigation measure orders in the present 

matter are not temporary.  This analysis was only made in a government takings 

claim in DeVito and no such similar claim has been made in the present matter.  

Despite this claim, “temporary” has not been defined, and instead, has been analyzed 

on a case-by-case basis.  For example, the U.S. Supreme Court found a 32-month 

moratorium on real estate development to be temporary.  Tahoe-Sierra Pres. 

Council, Inc. v. Tahoe Reg'l Planning Agency, 535 U.S. 302 (2002).   

 In DeVito, the Supreme Court of Pennsylvania found the executive orders 

regarding COVID-19 to be temporary because “the Emergency Code temporarily 

limits the Executive Order to ninety days unless renewed and provides the General 

Assembly with the ability to terminate the order at any time.”  DeVito, 227 A.3d at 
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895-96; See also 35 Pa.C.S.A. § 7301(c).  The orders were found to be a temporary 

loss of use of property to “protect the lives and health of millions of Pennsylvania 

citizens, undoubtedly constitutes a classic example of the use of the police power to 

‘protect the lives, health, morals, comfort, and general welfare of the people[.]’” Id 

at 865-96, citing Manigault v. Springs, 199 U.S. 473, 480 (1905).  “[T]he public 

health rationale for imposing the restrictions in the Executive Order, to suppress the 

spread of the virus throughout the Commonwealth, is a stop-gap measure and, by 

definition, temporary.”  DeVito, 227 A.3d at 896. 

 In the present matter, the Governor invoked the Emergency Code to issue the 

COVID-19 mitigation measure orders.  See Opinion at p. 13-14.  The Court of 

Common Pleas found that the “regulatory statutes were suspended in Governor 

Wolf’s emergency proclamation dated March 6, 2020 and amended on August 31, 

2020 and November 24, 2020.”  See Court Order at p. 1; See also Opinion at p. 14.  

“The suspension of the regulatory statutes remains in effect until its expiration by 

operation of law on February 24, 2021.”  See Opinion at p. 14.  Thus, the COVID-

19 mitigation measure orders are temporary, as they were in DeVito. 

v. Cracked Egg’s procedural due process right was not violated 
because it had notice and opportunity for a hearing. 

 
 Cracked Egg claims that the suspension of its health permit violated its 

procedural due process because it was done without notice or a hearing.  The 
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fundamental elements of procedural due process are notice and an opportunity to be 

heard before being deprived of any significant property interest. Fuentes v. Shevin, 

407 U.S. 67, 80, (1972).  The record before the trial court demonstrates that prior to 

the August 11, 2020 closure order, Cracked Egg was cited by the Department three 

times, on July 1, 2020, August 5, 2020, and August 7, 2020, for not complying with 

the COVID-19 mitigation measures, among other violations.  The record also shows 

that each inspection notice was accompanied by a letter that was emailed to Cracked 

Egg that notified the facility of its right for a hearing if it felt aggrieved by the notice.  

Cracked Egg did not appeal the July 1, 2020, August 5, 2020, or August 7, 2020 

orders.  The August 11, 2020 closure order, also emailed to Cracked Egg, notified 

the facility of its right for a hearing if it felt aggrieved by the order.  Again, Cracked 

Egg did not appeal this order.  When questioned why the Cracked Egg did not 

challenge the Department’s orders through the administrative appeal process, 

Kimberly Waigand, owner of the Cracked Egg, replied with, “I can’t give you an 

answer.” (354:17-20; 355:2-9).  Thus, despite having been provided multiple 

opportunities to challenge the Department’s orders and be heard before a tribunal, 

Cracked Egg chose not to exercise its rights. 
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vi. The Department’s witness defined a COVID-19 prevention 
plan, and the authority to require such a plan is found in the 
Department’s Rules and Regulations Article III, “Food Safety”. 
 

 Cracked Egg contends that the Court of Common Pleas erred in requiring the 

facility to submit a COVID-19 mitigation plan, that this plan is not defined, and that 

the Department does not have the authority to require the submission of this plan.  

Amanda Mator, the Department’s Program Operations Manager for the Food Safety 

program, testified that “a COVID-19 prevention plan would include all mitigation 

steps that the food facility would be addressing to comply to the current COVID-19 

order.” (146:1-2; 153:17-20).  Moreover, Ms. Mator’s testimony identified section 

337.1 of the Department’s Rules and Regulations Article III, “Food Safety” 

(hereinafter “Article III”) as the source of authority to require the submission of a 

corrective action plan for the reinstatement of a permit.  (185:19-25; 186:1-25).  Ms. 

Mator explained that the corrective action required by Cracked Egg for the 

reinstatement of its permit is the completion of the COVID-19 prevention plan.  

(187:1-8). 

 Accordingly, Cracked Egg has not made a strong showing of likelihood of 

success on the merits, therefore, the motion for stay pending appeal must be denied. 

 

 



17 
 

B. The balance of harm weighs in favor of denying a stay.  

In further support, the following analysis will show that the balance of harm 

weighs in favor of denying the stay pending appeal. 

i. Cracked Egg will not suffer irreparable injury absent a stay. 

The Court of Common Pleas found that “issuance of an injunction will not 

substantially harm other interested parties in the proceeding.”  See Opinion at p. 17.  

Cracked Egg claims that it will suffer irreparable injury3 if the case is not stayed 

pending appeal because it cannot operate at 25% occupancy.  However, this claim 

has no weight because Ms. Waigand testified that Cracked Egg currently operates at 

100% capacity despite the closure order.  (350:5-16).  Moreover, Ms. Waigand stated 

that Cracked Egg has been operating without interruption since August 24, 2020.  

(351:4-13). Additionally, Cracked Egg has not complied with the masking order 

since July 4, 2020 and other COVID-19 mitigation measure orders since August 24, 

2020.  (352:20-25; 353:1-4). 

 
3 Cracked Egg cites to three cases in support of its irreparable harm analysis.  See Greenmoor, Inc. 
v. Burchick Const.Co., Inc., 908 A.2d 310, (Pa. Super. 2006),; Three County Services, Inc. v. 
Philadelphia Inquirer, 486 A.2d 997 (Pa. Super. 1985),; Mozenter v. Trigiani, No. 0595 MAY 
TERM 2002, 2003 WL 1861578 (Pa. Com. Pl. Apr. 2, 2003).  However, these cases analyze 
irreparable harm in the context of preliminary injunction and not stay pending appeal.  Therefore, 
these cases are irrelevant to the analysis of whether a stay pending appeal should be granted or 
denied. 
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  Cracked Egg must “‘demonstrate that irreparable injury is likely [not merely 

possible] in the absence of [a] [stay].’”  In re Revel AC, Inc., 802 F.3d at 569 quoting 

Winter v. Natural Res. Def. Council, Inc., 555 U.S. 7 (2008).  “Likely” means “more 

apt to occur than not.”  In re Revel AC, Inc., 802 F.3d at 569. Moreover, “‘purely 

economic injury, compensable in money, cannot satisfy the irreparable injury 

requirement.’”  In re Revel AC, Inc., 802 F.3d at 572 quoting Minard Run Oil Co. v. 

U.S. Forest Serv., 670 F.3d 236, 255 (3d Cir.2011). 

As the Court of Common Pleas acknowledged, the Department is not 

attempting to “shut down” Cracked Egg but attempting to require that it operate 

within the parameters of current COVID-19 control measure orders in order to 

protect the public health.4  Cracked Egg has only claimed that it will suffer economic 

harm.  As the court in M. Rae, Inc., acknowledged, these may not be Cracked Egg’s 

“preferred or most profitable means of doing business, but they can still do 

business.”  M. Rae, Inc., No. 1:20-CV-2366 at 23-24.  Cracked Egg’s fear of 

potential economic harm is the only basis of its irreparable injury claim.  Thus, 

Cracked Egg has not shown that it is more likely than not to suffer irreparable injury 

in the absence of stay. 

 

 
4 Currently, Cracked Egg can operate at 25% occupancy, or 50% occupancy if it self-certifies for 
free with the Commonwealth.  See Certify My Restaurant, https://www.pa.gov/covid/business-
unites/certify-my-restaurant.  

https://www.pa.gov/covid/business-unites/certify-my-restaurant
https://www.pa.gov/covid/business-unites/certify-my-restaurant
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ii. A stay will substantially harm the Department. 

The Court of Common Pleas found that “greater injury would result from 

refusing an injunction than from granting it.”  See Opinion at p. 17.  One of the 

purposes of the Department is to regulate food operations in restaurants and eating 

establishments in order to “promote the underlying purpose of protecting the public 

health.”  See Article III § 300.  The Department, as a public health agency, is tasked 

to enforce orders, laws, and regulations for the promotion of public health.  Granting 

a stay would substantially harm the Department because it would prevent the 

Department from performing its duties, to the detriment of public health, and it 

would permit the continued operation of Cracked Egg without a valid health permit 

and in violation of COVID-19 mitigation measure orders.  The Court of Common 

Pleas found the Department’s interest in protecting the public from the spread of 

COVID-19 to be a “legitimate government interest.”  See Opinion at p. 17.  

Therefore, the balance of harm weighs in favor of denying the stay. 

C. A stay is not in the public interest because it will harm public health. 

A stay is not in the public interest because, as the Court of Common Pleas 

determined, preliminary injunction was necessary to prevent immediate and 

irreparable harm to the public health of Allegheny County.  See Opinion at p. 17.  

The Court of Common Pleas found Dr. Brink’s testimony persuasive that not 

wearing a mask increases the probability of the COVID-19 virus spreading and that 
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“COVID-19 can spread exponentially.”  Id. at 17-18.  This is especially a concern 

in indoor dining establishments where face masks, reduced occupancy, and social 

distancing is not enforced.  It is also in the public interest to prevent community 

spread, including to “other businesses who are following masking, capacity limits 

and social distancing” and their employees and customers.  Id. at 18.  Moreover, a 

stay would cause “restaurants that are following the rules [to] become less likely to 

do so and this further increasing public health risks to everyone involved and 

possibly increasing overall community spread.”  Id.  Thus, granting Cracked Egg’s 

stay, thereby allowing it to continue to operate without COVID-19 mitigation 

measures in place and without a valid health permit, is not in the public interest to 

promote and protect public health. 
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III. CONCLUSION 

WHEREFORE, Appellee, County of Allegheny, through the Allegheny 

County Health Department, herein moves this Honorable Court to issue an order 

denying Cracked Egg’s Motion for Stay Pending Appeal.  

 
 

Dated:  March 5, 2021    Respectfully submitted, 

 

_/s/ Vijyalakshmi Patel___ 

Vijyalakshmi Patel, Esq. 
Pa. I.D. No. 319945 
ACHD Assistant Solicitor  

 
Allegheny County Health Department 
301 39th Street, Bldg. No. 7 
Pittsburgh, PA 15201-1891 
Phone: (412) 578-2653 
Fax: (412) 578-8144 

 
Attorney for Appellee, County of 
Allegheny 
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