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April 30, 2021

Via eCourts

Honorable Judge Lougy, P.J.Ch.
Superior Court, Mercer County
Civil Courthouse

175 S. Broad Street, 3™ Floor
Trenton, New Jersey 08650

RE: Judith Persichilli v. Atilis Gym Bellmawr
MER-C-48-20

Dear Judge Lougy,

As this Court is aware, this Office represents Defendant Atilis Gym (“Atilis” or
“Defendant”). Please accept this letter brief in lieu of a more formal brief in opposition to
Plaintiff’s December 10, 2020 motion to enter judgement against Defendant.

Material Facts and Procedural History

While Defendant does not wish to bemoan the procedural history, it is necessary given
the gravity of the Constitutional liberties put in jeopardy. On March 9, 2020, Governor Murphy
issued Executive Order 103 declaring a State of Emergency. This Order has been continuously

renewed and modified by Governor Murphy. The Governor established a criteria for businesses
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that were essential, and businesses they deemed to be not essential.® By March 21, 2020,
Governor Murphy unilaterally closed any businesses it deems not to be “essential.” Those of
which he felt were non-essential were gyms. What was initially billed as temporary measures to
flatten the curve and to protect hospital capacity has become open-ended with ongoing
restrictions aimed at a different end; that is stopping the spread of the infectious disease and
preventing new cases from arising. Even though the harshest measures have been suspended,
through the Governor’s public statements, these measures have only been suspended. The State
of New Jersey admits that they remain in place and can be reinstated sua sponte as when the
State sees fit. In other words, while not currently being enforced, New Jersey citizens, like Atilis,
remains subject to the imposition of the most severe provisions at any time. The stated reason
was to protect the health, safety and welfare of the citizens of New Jersey, for the goal of
flattening the curve. The modified orders (TKTK THE PERCENTAGES CHANGE), one of which is
the reason for the State trying to assert a penalty through this Court, have been issued without
any scientific evidence. These percentage changes through the modified orders, without
scientific evidence, are nothing more than a government actor own mental whim, intuition, or
dictatorial instincts.? Furthermore, the government has shown that after a year there is no plan

in place to return to the situation where there are no restrictions imposed.

1 The State of New Jersey has never published any of its findings on how essential vs. non-essential businesses were
determined.

2 On or about April 20, 2020, Governor Murphy stated on national television that protecting constitutional liberties
was “..above my pay grade.” https://thehill.com/homenews/media/493109-foxs-tucker-carson-presses-nj-
governor-on-whether-restrictions-violate-bill-of
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On May 19, 2020, after 59 days of the Governor’s unilateral decision, Defendant re-opened its
doors to its members.?

On May 19, a political rally was held at Defendant’s place of business to protest the
government’s non-scientific approach to the pandemic. Days later, on May 22, 2020, Plaintiff
filed a verified complaint and order to show cause. On July 1, 2020 Plaintiff issued an Order to
Defendant allowing them to reopen with certain restrictions. On July 20, 2020, this Court
enforced that Order pursuant to R. 1:10-3. On August 18, 2020, this Court enforced its earlier
order requiring Defendant to close its business and earn a living. On October 8, 2020, the Court
amended its August 18, 2020 Order to reflect Commissioner Persichilli’s August 28, 2020 Order.
Both of these orders purportedly require Defendant to comply with all restrictions that Governor
Murphy and Plaintiff set forth. Furthermore, any violation of such action would result in a fine
of $15,497.76.

On December 8, 2020, Atilis Gym filed a motion asking this court to reconsider its
November 18, 2020 Order as well as requesting the Court to vacate portions of its August 18,
2020 and October 8, 2020 Orders. Two days later, Plaintiff filed the instant motion seeking
additional fines which would result in bankrupting Defendant as well as the individual owners in
their personal capacities.

Plaintiff seeks to penalize Defendant for numerous images and videos posted on the
internet without authentication. Plaintiff alleged that over the Course of 8 days in November

that Defendant, gym visitors, and a national fitness Instagram page posted content which

3 Atilis Gym now operates with volunteers working on a day-to-day basis as private membership association,
therefore it currently has no paid staff-members. Atilis Gym’s members also do not pay dues.
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violated Governor Murphy and Plaintiff’s unilateral orders. These violations consist of 10 alleged
instances of no social distancing, 9 alleged instances of no barriers, 12 alleged instances of no
masks being worn, 9 alleged instances of no demarcations being marked, and two instances of
more than 60 occupants being present in the building.

These orders are not constitutional because they are arbitrary and capricious because
there is no basis in scientific fact to support these orders and the delegation by the legislature of
their legislative authority to the executive branch is violation of the separation of powers
provision of the New Jersey Constitution.

Discussion

The COVID-19 pandemic has impacted every aspect of American life. Since the novel
coronavirus emerged in late 2019, governments throughout the world have grappled with how
they can intervene in a manner that is effective to protect citizens from getting sick and,
specifically, how they can protect their healthcare systems from being overwhelmed by an
onslaught of cases, hindering their ability to treat patients suffering from COVID-19 or any other
emergency condition. In this country and state, founded on a tradition of liberty enshrined in
our constitutions, this country and the governor of this state, notwithstanding his statement to
the contrary (FN), as well as the courts, have grappled with how to balance legitimate authority
of public officials in a health emergency with the rights of citizens.

The safeguard of the citizens of New Jersey’s liberty is embedded in the actual structure
of both the New Jersey Constitution and the United States Constitution. Specifically, it is found
in the notion of the separation of powers doctrine articulated in Article Il of the New Jersey

Constitution. One of the purposes of the separation of powers is to prevent citizens through our
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elected representatives from relinquishing those liberties, even in or for a state of emergency. It
is without doubt that the separation of powers doctrine is designed to protect from one person
rule. Absent a robust system of checks and balances the guarantees of liberty set forth in both
constitutions are just ink on parchment or paper. As the United States Supreme Court has noted,
“The Constitution was adopted in a period of grave emergency. It grants of power to the federal
government and its limitations of the power of the states were determined in the light of

emergency and are not to be altered by emergency.” Home Building & Loan Association v.

Balaisdell, 290 U.S. 398, 425 (1934).

The legislative scheme that has been adopted by the New Jersey legislature and relied on
by government officials to enforce the current emergency health measures violate this basic
constitutional principle.

The legislature’s intent in passing the New Jersey Civilian Defense and Disaster Control
Act is clearly set forth in N.J.S.A. App. A:9-33. This section reads,

The purpose of this act is to provide for the health, safety and welfare
of the people of the State of New Jersey and to aid in the prevention
of damage to and the destruction of property during any emergency
as herein defined by prescribing a course of conduct for the civilian
population of this State during such emergency and by centralizing
control of all civilian activities having to do with such emergency
under the Governor and for that purpose to give to the Governor
control over such resources of the State Government and of each
and every political subdivision thereof as may be necessary to cope
with any condition that shall arise out of such emergency and to
invest the Governor with all other power convenient or necessary
to effectuate such purpose. Id.

There are two questions presented to this court. First, whether or not executive branch’s

orders are arbitrary and capricious. They are. Secondly, whether or not the delegation by the
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legislature of their legislative powers to the executive branch under the Disaster Control Act and
Emergency Health Powers Act, violates the New Jersey Constitution and the United States
Constitution. If the answer is yes, this Court has no authority to enforce the executive actions
taken by Plaintiff and Governor Murphy, regardless of what stage the matter is in litigation,

including enforcements of fines for contempt of court. The Committee To Recall Robert

Menendez v. Nina Mitchell Wells, 204 N.J. 79 (2010).

The Governor of the State of New Jersey’s Emergency Powers were borne out the state
legislature’s passage of N.J.S.A. App. A:9-33 et seq. In addition to the Governor’s direct authority,
executive authority is also granted to Plaintiff Persichilli through the Emergency Health Powers
Act. N.J.S.A. 26:13 et seq. This statute recognizes that the Department of Health is an extension
of executive authority.

Argument
A. The New Jersey Constitution Does Not Allow Judgement to Be Entered

The New Jersey Supreme Court in Brown v. Heymann noted that, “the doctrine of the

separation of powers is designed to prevent a single branch from claiming or receiving inordinate
power...” 62 N.J. 1 (1972). The nondelegation doctrine forbids the powers vested in one branch
from being delegated to another. While the United States Constitution recognizes this important
implied principle, the New Jersey Constitution explicitly does not permit such delegations. “The
powers of the government shall be divided among three distinct branches, the legislative,

executive, and judicial. No person or persons belonging to or constituting one branch shall

exercise any of the powers properly belonging to either of the others, except as expressly

4

provided in this Constitution.” New Jersey Const. Art. lll (Emphasis added). “The separation of
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powers questions can arise when a branch delegates some of its own power away, or when a

branch takes onto itself some of the powers of another branch.” Communications Workers of

Am. v. Florio, 130 N.J. 439 (1992). Despite the explicit constitutional mandate, the Supreme Court

of New Jersey in Communications Workers v. Florio noted, “We have always recognized that the

doctrine requires not an absolute division of power, but a cooperate accommodation among the

three branches of government.” Id. citing Brown v. Heymann, supra; General Assembly v. Byrne,

90 N.J. 376, 382 (1982); Knight v. Margate, supra, 86 N.J. at 388, 431.

In one of the first cases to address the separation of powers doctrine under the 1947 State
Constitution, Chief Justice Vanderbilt’s dicta noted that the inflexible classification of the
branches of government cannot be, “mutually exclusive watertight compartments [that] would

render government unworkable.” Communications Workers v. Florio, supra; Massett Building Co.

v. Bennett, 4 N.J. 53, 57 (1950). Although this is nothing more than dicta, it has been quoted in

subsequent cases dealing with the separation of powers. See In re Salaries for Probation Officers,

58 N.J. 422, 425 (1971). It is important to note that this opinion is contrary to the purpose and
design of the separation of powers doctrine. When the New Jersey constitution was adopted in
1947 there was no mention that the purpose of the new constitution was to make government
workable.

The Governor’s Executive Orders and the Commissioner’s authority, the underlining
subject matter in this enforcement proceeding, derives from the New Jersey Civilian Defense and
Disaster Control Act N.J.S.A. App.A:9-33 et seq, and the Emergency Health Powers Act, §26:13-1
et seq. The challenge here, is not directed at the constitutionality of the Executive Orders, rather,

defendant Atilis Gym is challenging the delegation of power from the legislative branch to the
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Executive branch that these two statutes allow for. If the statutes are found to be an improper
delegation of power, then the Executive Orders fail as a consequence. The Executive Branch’s
actions are being challenged because the actions taken are arbitrary and capricious.

It is well settled law in New Jersey that adopted legislation is presumed constitutional.
[cite omitted]. The Courts are also to give the widest possible interpretation of the actions taken

by an Executive in a time of emergency. Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579,

637 (1952). That deference does not prohibit a challenge to the statues in this case due to the
extended time of the emergency and the relatively non-scientific basis the underlying orders are
based on.

In the matter concerning the Disaster Control Act and the Emergency Health Powers Act,
it is unequivocal that the governor is acting as both the chief executive and the legislature. In

Worthington v. Fauver, this state’s Supreme Court stated, “where the executive acts pursuant to

an express or implied authorization from the legislature... he exercises not only his own powers,
but those of the legislature.” 88 N.J. 183, 208 (1982). Importantly, the Worthington court state:

These powers under the statute represent an extraordinary
delegation of authority by the legislature to the executive.
Because of the extraordinary nature of that authority, the
executive orders must not only bear a rational relationship to
the goal of protecting the public, but their scope must not
exceed the extent of the emergency. The statutory validity of
the executive actions pursuant to emergency power will
depend on the nature of the emergency and the gravity of the
threat to the public. Thus, a more serious emergency may
justify grater responsive measures.

There is no question that at the beginning of this emergency that our government took,

what they believe, were necessary steps to protect the public and the resources of this state.
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This was achieved through the closure of businesses, stratifying businesses into two groups
(essential and non-essential), stay at home orders, and other measures that clearly involved
legislative action and de facto suspension of liberties. In other words, the scope of these orders
appears to fit the extent of the emergency. The same cannot be said from September of 2020 —
present. The time period is important because The Worthington court also found that the
Disaster Control Act does not permit any delegation of power to the executive to take permanent
action. Id. Therefore, to properly analyze government action, it must be put into context. First
by acknowledging that the executive branch’s initial reaction to a novel virus may have been
proper given the magnitude of the threat. The governor’s actions, however, have taken root and
have perpetuated for well over a year. It is within that context that the legislative delegation of
power to executive branch is now violative of the separation of powers doctrine.

The Worthington Court established the standard of review to determine whether or not
government action violates Article Il of the State Constitution. That is the court must determine
whether the conduct taken by an administrative or executive agency acted in an arbitrary and
capricious manner. In essence, it is a rational basis test. The executive branch’s orders must be
rationally related to the magnitude of the threat of COVID-19. As noted herein, the executive
branch’s initial response is not at issue. It is the executive branch’s response within the window
of six months after the original declaration of emergency to present that is in question.

The Worthington court established that acting pursuant to the Disaster Control Act, the
governor is empowered to make such orders, rules and regulations as may be necessary,
adequately, meet the various problems presented by any emergency, and from time to time to

amend or rescind such orders, rules and regulations, on any matter that may be necessary to
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protect the health, safety, and welfare of the people or that will aid in the prevention or loss to
the destruction of property. Id. at 193. Arbitrary and capricious means willful and unreasoning
action without consideration and in disregard to the circumstances. Id.

. The Governor’s Executive Orders Were A Willful and Unreasoned in Light of The
Current Circumstances. The Relationship Between the Current Orders and
Magnitude of The Threat are Not Based on Any Scientific Proof or Effective Public
Policy Measures And Therefore Are Arbitrary and Capricious

In the case at bar, the actions taken by the governor and Plaintiff do not adequately
address the problems presented by the novel COVID-19 pandemic at this time. Although the
governor has amended his numerous executive orders, he has not terminated his prior orders,
he has merely suspended them. See Executive Orders. At the outset of this pandemic the
governor articulated that he was following the guidelines of the CDC. On April 2, 2020 the
Centers for Medicare and Medicaid Services (CMS) in consultation with the Centers for Disease
Control and Prevention (CDC) issued critical recommendations to state and local governments as
well as nursing homes to help mitigate the spread of COVID-19. These recommendations were
based on longstanding infection control procedures. Specifically, the White House urged nursing
homes to work with state and local leaders or units within a facility, to separate COVID-19
negative residents from the positive residents. An example was provided in the
recommendations. That is, in Wilmington Massachusetts a single nursing facility with a 142-
person capacity was designated a sole COVID-19 positive facility. See Exhibit A. Other nursing
home residents who were positive for COVID-19 were moved from their prior residence to this
dedicated COVID-19 Wilmington Massachusetts facility. This isolated and separated the COVID-

19 positive residents from the COVID-19 negative residents and placed them into a separate

facility. Plaintiff and Governor Murphy took a different approach. Instead of designating separate

10
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facilities like they did in Wilmington Massachusetts, they ordered the return of COVID-19 positive
residents back into the general population of nursing homes where they originally came from
upon release from the hospital. Despite the ability to takeover healthcare facilities under the
Emergency Health Powers Act, no effort was made by Plaintiff or the governor to establish
COVID-19 only nursing home facilities. They deemed it sufficient just to separate residents within
the facility which contained healthy residents, who later became infected.*

On March 21, 2020, the governor issued Executive Order No. 107 directing all residents
to remain home until further notice. This same executive order also closed businesses across the
state which were unilaterally deemed not essential. The governor, in his many news conferences,
repeatedly stated that he was following the science. The CDC, however, never recommended
draconian stay at home measures to require healthy people to stay at home, or to place sick
senior citizen residents in general population with healthy senior citizen residents. This type of
lockdown is unknown and untried in response to any previous pandemic or epidemic in human
history. Business closures and lockdowns are not even mentioned in recent guidance offered by
the CDC.> Exhibit B. These guidelines offer to help state, tribal, local, and territorial health
departments with pandemic planning and decision making by providing updated
recommendations on the use of non-pharmaceutical interventions. It presents an array of
personal protective measures (i.e., staying home when sick, hand hygiene, and routine cleaning)

and community level non-pharmaceutical interventions that may be taken by state and local

4 “Remember, these are the folks' residences. Judy [Persichilli] reminded us of that in early April of last year. This is
not like we were taking people out of hospitals to try to find a place for them that had no connection or there was
abstract. These are their residences, this is where they live.” TRANSCRIPT: March 22nd, 2021 Coronavirus Briefing
Media https://nj.gov/governor/news/news/562021/approved/20210322c.shtml

5 Community mitigation guidelines to prevent pandemic influenza - United States 2017.

11
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authorities. The community level interventions include temporary school closures and dismissals,
social distancing in workplaces and the community, and cancelling of mass gatherings. There are
no recommendations in the document that even approximate the imposition of statewide (or
even community-wide) stay at home orders or the closure of all non-essential businesses. Even
for a pandemic that is rated “very high severity” the guidelines provide only that the CDC
recommends voluntary home isolation of ill persons. The CDC might recommend voluntary
home quarantine of exposed household members in the areas where the novel influenza
circulates. This is a far cry from the statewide lockdown and the closing of non-essential
businesses and limiting their capacities The fact is the lockdowns, and the closure of non-
essential businesses is unprecedented in our history and has no basis in scientific fact.

Dr. Jayanta Bhattacharya, a professor at Stanford University, filed a declaration in the case
Il Bacco Restaurant Corp, et al v. Andrew Cuomo, et al. Dr. Bhattacharya is the director of the
Stanford Center of Demography and Economics of Health in Aging. His focus is on epidemiology
and infectious disease epidemiology. Dr. Bhattacharya affirmed that lockdowns are harmful. See
Exhibit C, 9117. He articulated essentially the same recommendations that was offered by the
CDC in preventing the spread of the flu virus in a pandemic. He stated, “..The most
compassionate approach to the COVID-19 pandemic is one that allows those who are at minimal
risk to live their lives normally to avoid lockdown harms while better protecting those who are at
highest risk from COVID-19 infection.” Id. He referenced a document named The Declaration,
known as the Great Barrington Declaration.® The declaration was written from a global public

health and humanitarian perspective. The declaration was co-signed by more than 12,000

6 https://gbdeclaration.org

12
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medical and health scientists and 35,000 medical practitioners. In his declaration for the I/ Bacco
matter, he noted that according to epidemiological data 74% of the COVID-19 spread in New York
are from private gatherings. He states, “I am unaware of any evidence to suggest that indoor
dining is more likely to result in the spread of COVID-19 than is permitted in such venues such as
casinos, bowling alleys, museums, Target stores, and Walmart...” Id. at 925. Here, Dr.
Bhattacharya clearly establishes that there is no epidemiological support to close non-essential
businesses. The evidence shows to the contrary that most of the spread takes place by residents
in private gatherings. To date, the State of New Jersey has not offered or published any scientific
data to support lockdowns and the restrictions placed on businesses. Dr. Bhattacharya
declaration is consistent with previous public health measures taken in prior pandemics.
Lockdowns and business restrictions are out of the (pre covid-19) mainstream of scientific
evidence or thought in dealing with pandemics. Lockdowns are, therefore, truly unprecedented
from a legal perspective and untried from a scientific perspective. Indeed, scientific research has
clearly demonstrated that the lockdowns and even social distancing measures and the wearing
of surgical or cloth masks are not effective non-pharmaceutical measures to protect from the
COVID-19 virus.

In a study published in November by the New England Journal of Medicine from
researchers from the ICAHN School of Medicine at Mount Sinai Hospital and the Naval Medical
Research Center demonstrated that despite strict quarantine measures, COVID-19 spread
amongst the United States Marine Corps. recruits. Exhibit D. The authors stated that the findings
show that the transmission occurred despite the use of many infection control best practices.

The study allowed for 1,848 participants who were quarantined and tested prior to entering the

13
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military campus. They were tested after a 7-day period and a 14-day period. 1,554 Marine
recruits did not participate in the study but maintained quarantine and had testing available to
them. The results between the two groups show no statistical difference in the rate of infection
between the two groups.

In May 2020 the CDC published a policy review for non-pharmaceutical measures for
pandemic influenza in non-healthcare settings-personal protective and environmental measures.
The policy reviewed the evidence based on the effectiveness of non-pharmaceutical personal
protective measures and environmental hygiene measures in non-healthcare settings. The
review found that evidence from 14 randomized controlled trials showed these measures did not
support a substantial effect on transmission of laboratory confirmed influenza. Specifically, they
did not find any evidence that surgical face masks were effective in reducing laboratory
confirmed influenza, either when worn by infected persons, or by persons in the general
community to reduce their susceptibility. They note that facemasks might be able to reduce of
other infections but have no factual support to support that statement. See Exhibit E. This is not
surprising and consistent with other previous findings by the CDC.

The World Health Organization in February 2019, published under the rubric Global
Influenza Program a report of systematic literature reviews, non-pharmaceutical public health
measures for mitigating the risks and impact of epidemic and pandemic influenza. The scope of
the review includes evidence on the effectiveness of interventions such as personal protective
measures, including environmental measures, social distancing, and wearing masks. The
executive summary states “There is limited evidence based on the effectiveness of non-

pharmaceutical community mitigation measures. There are a number of high quality randomized

14
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controlled trials demonstrating that personal measures (e.g. hand hygiene and face masks) have
it best a small effect on transmission, with the caveat that higher compliance in a severe
pandemic might approve efficacy.” See Exhibit F. Moreover, the study found that clothing such
as scarfs or rags have no evidence of effectiveness because there is insufficient information
available on their effectiveness. Surgical masks may only help block large particle droplets,
splashes, sprays, or splatter, but they are not designed to protect against breathing in small
particle aerosols that may contain viruses such as COVID-19. The study did demonstrate,
however, that the use of respirator masks also known as N95 proved effective for blocking. The
final and most important point of this study demonstrates that there was no significant risk
reduction against a person being infected by the flu.

The CDC in 2009 published a research paper Facemasks Use and Control of Respiratory
Virus Transmission in Households. Exhibit G. With essentially the same findings that there are no
statistical support regarding the efficacy of surgical and cloth masks. The Study’s focus was to
prevent the spread of influenza during a pandemic by using non-pharmaceutical interventions,
masks.’

As of today, there is now strong scientific evidence that social distancing (six feet apart)
in indoor facilities is non efficacious. Nor is there any evidence that operating businesses at
reduced capacity has any effect as well. In a study published on April 27, 2021 by the Proceedings

of the National Academy of Science of the United States of America, one of the two authors,

7 Prior to the current pandemic, the world was gearing up for another flu pandemic. Most studies relating to public
health measures to prevent another pandemic focused on non-pharmaceutical mitigation measures for the flu. The
flu virus transmission and symptoms are similar. They both spread via person-to-person in close contact, mainly by
aerosol droplets. COVID-19, however, is more contagious than the fly. See Exhibit H.

15
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Professor Martin Bazant from the Massachusetts Institute of Technology stated, “the distance
(six feet away) isn’t helping you that much and it is also giving you a false sense of security,
because you are as safe at six feet as you are at sixty feet, if you are indoors. Everyone in that
space is at roughly the same risk, actually.” He further stated, “What our analysis continues to
show is that many spaces that have been shut down, in fact do not need to be. This study has
undergone three rounds of peer review. Oftentimes, the space is large enough and the
ventilation is good enough, the amount of time people spend together is such that those spaced
can be safely operated even at full capacity, and the scientific support for reduced capacity, is
really not very good.” Exhibit I.

In essence, as stated herein, the actions taken by the governor and Plaintiff do not
adequately address the problems presented by the novel COVID-19 pandemic at this time. The
current orders are not rationally related to his goal of preventing the spread of COVID-19 based
upon the scientific evidence demonstrated herein. His stated initial goal of preventing the spread
was to flatten the curve and to protect our healthcare resources. There is no evidence that there
is any current threat to these resources because the curve has been flattened since last June.

The governor’s policies are willful and unreasoned without consideration and in disregard
to the circumstances because there was never any CDC recommendation to close businesses or
open them limiting their capacity in the first place. This policy choice was an executive decision
by him and him only without any basis of support, scientific evidence and is without any prior
history demonstrating that lockdowns and limits on business capacity are effective measures. He
also noted that he was not concerned with the Bill of Rights. Nor was there any scientific basis

promulgated to support the division of essential and non-essential business. Again, this was

16
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simply a measure taken by fiat. As such, Plaintiff nor the governor have acted with any scientific
basis whatsoever for the lockdowns, the reduced capacity requirements, and other ordered
mitigating measures including social distancing and mask wearing. Fear and concern for the
public health alone is not enough of a reason to suspend constitutional norms. As such, his Orders
from September 2020 up until now are arbitrary and capricious.
. The New Jersey Civilian Defense and Disaster Control Act, and The
Emergency Health Powers Act Are Violative of The Separation of

Powers of New Jersey Constitution, Article Ill, and the Implied
Separation Doctrine in the United States Constitution In This Case

The Worthington v. Fauver court articulated three areas of consideration in evaluating an
executive order violates Article Il of the New Jersey Constitution. Those factors are (1) whether
the orders represent a usurpation of legislative power by the executive branch, (2) whether the
enabling legislation represents an unconstitutional delegation of legislative power to the
executive, and (3) whether the legislative delegation of power or the executive implementation

of the orders impermissibly encroaches on the proper sphere of the judiciary. Worthington v.

Fauver, 88 N.J. 183 (1982). Here, we do not have a usurpation of a legislative power by the
executive branch as the legislature delegated all of their powers to the executive branch during
a state of emergency. There is also no encroachment on the judiciary branch’s authority to
review the actions taken by a co-equal branch. We are left with the question, whether the
enabling legislation represents an unconstitutional delegation of legislative power to the
executive branch via the Civilian Defense and Disaster Control Act, and the Emergency Health
Powers Act. See N.J.S.A. App.A:9-33 et seq; §26:13-1 et seq.

When the legislature delegates their powers they “may enact statutes setting forth in

broad design its intended aims, leaving the detailed implementation of the policy thus expressed

17
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to an administrative agency.” Cammarata v. Essex Cty. Park Com., 26 N.J. 404, 410 (1958). The

record of these two statutes, the Civilian Defense and Disaster Control Act and Emergency Health
Powers Act, is devoid of any substantive legislative history regarding the stated policy goal. For
analysis purposes, we are left with prior caselaw and prior public policy statements by the courts
in those cases.

In Worthington, the State Supreme Court notes that the purpose of these statutes is to
prevent damage from occurring during a disaster and to empower the executive branch to act
and protect the health, safety, and resources of the residents of our State. The New Jersey
Supreme Court noted, “In a situation of impending danger, it may be difficult to determine

whether the legislature can be galvanized to act in time to prevent the disaster.” Worthington v.

Fauver, at 196. Embedded in this comment is the idea that time is a factor in allowing the
delegation of legislative powers. In the instant case, the COVID-19 pandemic is currently well
over a year old. During that time, the governor has issued modified orders while merely
suspending, not terminating prior orders. The orders themselves therefore have no end date or
expiration, leaving the public susceptible to open ended draconian measures. New Jersey courts
have shown complete deference and a desire to not get involved between the two branches. The
Court did emphasize, however, a responsibility of the branches of government to seek legislative
answers to long term problems. The Court stated:

We believe, however, that the Disaster Control Act does not

permit any delegation of power to the executive to

permanently authorize the action taken. Rather, it grants

extraordinary power to the executive branch in time of

emergency to protect the public. From this limited

legislative purpose, we infer an obligation on the executive
and legislative branches to seek legislative solutions to long
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term problems such as prison overcrowding. Worthington
v. Fauver, at 203.

The Worthington court specifically did not rule on frequency of executive orders being
renewed to extend emergencies or on the length of time which he can continue to exercise his
authority. The court stated:

We express no opinion as to how often the governor can

renew Executive Order No. 106, or the length of time during

which he can continue to exercise these extraordinary

powers, before we would conclude that he had exceeded his

authority. [cites omitted] Id. at 203-04.
Although judicial review on the exercise of delegated powersis limited, and the executives should
be supported by the strongest presumptions and given the widest latitude of judicial
interpretation. The New Jersey Supreme Court has left the door open as for a court to determine
whether or not the scope of Plaintiff and the governor’s actions over a long period of time can
be reviewed in a challenge to the delegation doctrine. In the instant matter, as previously stated,
the measures taken have been in effect for over a year with no discernable end in sight. In
contrast to prior pandemics, this period of government emergency is an extraordinary amount
of time.

During this period of time the executive branch has failed to recognize and acknowledge
the new scientific information available to it. Instead, there has been a slow-walk of lifting
arbitrary restrictions like capacity limits in facilities and in non-essential businesses. Needless to
say, the economic impact on these businesses have been devastating. Particularly, the small
businesses like Atilis Gym have been subjected to loss of economic liberties.

Based on the history of prior declarations of emergency, which have involved short

durational time periods, it is impossible to argue that the legislature foresaw the draconian
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measures that have taken place during this emergency would last so long. As such, it is necessary
despite the deferential standard, that a court weigh in to determine whether or not this
extraordinary time period of this emergency is warranted. In a recent Harvard Law Review article
titled Coronavirus, Civil Liberties, and the Courts: the case against suspending judicial review, 133
Harv. L. Rev. F. 179 (2020), Lyndsay F. Wiley & Steven I. Pladack argued against overly deferential
suspension by the courts in the time of an emergency. The article stated, “that the suspension
principle is inextricably linked with the idea that a crisis is often finite and brief in duration. To
that end, the principle is ill suited for long-term open-ended emergencies like the one which we
currently find ourselves in.” Id. The article also stated:

...the most critical failure of the suspension model is that it

does not account for the importance of an independent

judiciary in a crisis. As perhaps, the only institution that is

in any structural position to push back against potential

overreaching by local, state, or any federal political branch.

Id.
Since the New Jersey Supreme Court specifically left the door open to a temporal analysis
regarding the delegation of legislative authority, there is no better case than this one of the
courts to consider whether or not an extended time period of emergency qualifies for judicial

review.

. The Plaintiff’s Orders Violate the Owners of Atilis Gym Right to Substantive Due
Process Under the Fourteenth Amendment of the United States Constitution

The Governor’s orders initially shut down all businesses that were deemed non-essential and
allowed essential businesses to remain open. Although since suspended, new orders allowing
non-essential businesses to open with limited capacity is still in effect. Additionally, since the

orders are suspended, businesses like Atilis Gym are still subject to another shutdown. The public
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record shows that Plaintiff and the governor have never had a set definition in writing of what
constitutes an essential business. While the historic record shows that certain economic
activities were curtailed in response to the Spanish Flu pandemic, there has never been an instant
where a government or agent thereof has sua sponte divided every business in the State into two
categories- essential and non-essential —and closed all businesses and limited their capacities to
open. Admittedly, the unprecedented nature of the business closure, even in light of the
emergency, makes a constitutional analysis difficult. It simply does not neatly fit with any
precedent ever addressed by our courts. Never before has government exercised such vast and
immediate power and control over every business owner and citizen in this State. More
importantly, never before has the government taken direct action which shuttered so many
businesses and sidelined so many employees and rendered their ability to operate and to work
and to employ solely dependent upon government discretion.

a. The Challenges to the Business Closures and Limitations are Ripe for Review

The business closure orders provisions remain reviewable under the voluntary cessation
doctrine. The closure orders were never rescinded. Rather, they are merely suspended and can
be reinstated at any time.

i The Fourteenth Amendment Guarantees A Citizens Right to Support Himself By
Pursuing A Chosen Occupation

The right of citizens to support themselves by engaging in a chose occupation is deeply rooted
in our nation’s legal and cultural history and has long been recognized as a component of the
liberties protected by the 14" Amendment. Truaxv. Raich, 239 U.S. 33, 41 (1915). (Holding that
a state anti-alien labor statute violated both equal protection and due process). The Supreme

Court stated that, “It required no argument to show that the right to work for a living and the
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common occupation of the community is of the very essence of the personal freedom and
opportunity that was the purpose of the 14" Amendment to secure.”

The third circuit has recognized, “The right to hold specific private employment and to choose
a chosen profession free from unreasonable governmental interference comes within both the
liberty and property concepts of the fifth and fourteenth amendment.”  Piecknick v.

Commonwealth of Pennsylvania, 36 F. 3d. 1250, 1259 (3d. Circ. 1994) citing Green v. McElroy,

360 U.S. 474, 492. These precedents are not to be confused with the right to a specific job. It is
the liberty to pursue a calling or occupation that is secured by the 14™ amendment. Traux at 41.

Plaintiff and the Governor’s orders have interfered with Atilis Gym’s owners right to engage
in the pursuit of his or her chosen profession free from government interference. McCool v. City

of Philadelphia, 497 F. Supp. 2d. 307, 328 (2007). The Due Process Clause of the 14" amendment

includes a substantive component that bars arbitrary wrongful government action, regardless of

the fairness of the procedures used to implement them. Zinermon v. Burch, 494 U.S. 113, 125

(1990). In reviewing a substantive due process claim, the, “criteria to identify what is fatally
arbitrary differ depending on whether it is legislation or a specific act of a government officer

that is at issue.” City of Sacramento v. Louis, 523 U.S. 833, 846 (1998). “Specific acts,” are also

known as executive acts in substantive due process analysis. The third circuit has explained that,
“Executive acts such as employment decisions typically apply to one person or to a limited
number of persons while legislative acts, generally laws and broad executive regulations apply to

large segments of society.” Nicholas v. Pennsylvania State University, 227 F. 3d. 133, 139 n.1 (3d.

Cir. 2000). Here, the governor is acting as both an executive and the legislature. Substantive due

process challenges to legislative acts are reviewed under the rational basis test. Am Express
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Travel Related Services Inc. v. Sidamon-Eristoff, 669 F. 3d. 359, 336 (3d. Cir. 2012). The total

shutdowns of businesses here in New Jersey with no end date and with the specter of additional
future shutdowns has caused critical damage to Atilis Gym’s ability to survive and to other
employees’ ability to support themselves. Although the initial shutdown was temporary, as
noted, the orders are merely suspended. The loss to Atilis Gym may be permanent due to
whatever temporary measure the government deems appropriate. The rational basis test
requires only that the government action “bear a rational relationship to some legitimate end.”

Romer v. Evans, 517 U.S. 260, 631 (1996). Conversely, actions which are irrational, arbitrary or

capricious do not bear a rational relationship to any end.

To date, the public record demonstrates that the executive branch made a unilateral decision
as to which classes of business would be classified as essential businesses. There has never been
any formalized document produced not has there been any specific definition promulgated. This
can be defined as nothing more than shockingly arbitrary. A demonstration of how broad and
arbitrary these decisions have been made is when the Department of Health allowed Defendant
to open its doors for the limited purposes of selling vitamins, tee shirts, and other tangible items.
In essence, they completely shut them down and then said, “By the way we did not know you
had another business contained in your gym.” Another nature of the arbitrariness of the
government action is when big box stores like Walmart and Home Depot remained while smaller
businesses were forced to remain closed. As such, the government’s actions can be categorized
only as arbitrary and capricious.

IV. Plaintiff and Governor Murphy’s Actions Have Violated The Equal Protection Clause
Of The 14" Amendment of the United States Constitution
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The equal protection clause forbids states to, “deny a person within its jurisdiction the equal
protection of the laws.” U.S. Const. 14" Amendment. In the instant matter, this claim arises under

the “class of one” theory. Village of Willowbrook v. Olech, 528 U.S. 552, 564 (2000). In order to

prevail a defendant must show that he was treated differently than others in similarly situated,
defendant did not do so intentionally, and there was no rational basis for the difference in

treatment. Hill v. Borough of Kutztown, 455 F. 3d. 225, 239 (3d. Cir. 2006). As noted herein, Atilis

Gym was treated different than other business similarly situated in the state as their apparel and
vitamin shop were initially closed while big box stores selling the same products remained open.
Moreover, Atilis was singled out within their community for repeated fines while a neighboring
karate studio remained open. Additionally, there is ample video evidence to demonstrate that
other gyms in the state remained open, and openly bragged about it, without any fines or closure
orders. This clearly demonstrates and establishes that the distinction between Atilis and these
other facilities was made intentionally. Again, the nature of the state discerning between
essential and non-essential businesses, essentially single handedly pick which businesses could
stay open and which businesses must close. While picking winners and losers, they had an
obligation to do so based on objective definitions and measurable criteria. Finally, the public
record demonstrates that the shutdown of non-essential businesses did not rationally relate to
defendant’s stated purposes. The public stated purpose of closing non-essential businesses was
to limit personal interactions in order to limit the scale and scope of personal interactions and
reduce the number of COVID-19 infections. This of course was all done while big box stores
remained open allowing for large crowds, while smaller stores like Atilis Gym had to close. These

distinctions were arbitrary in origin and in application. They violate the equal protection clause.
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V. The Defendants Are Not in Violation of Lawful Orders

Plaintiff alleged that there have been instances in which videos or photos posted online
showing 10 alleged instances of no social distancing, 9 alleged instances of no barriers, 12 alleged
instances of no masks being worn, 9 alleged instances of no demarcations being marked, and two
instances of more than 60 occupants being present in the building. Because of these alleged
instances, Plaintiff now seeks to collect nearly $200,000.

The Fines are Not Coercive, rather, they are punitive which runs counter to the coercive
goals of R. 1:10-3. Assessing such a fine would render Defendant bankrupt. This matter came
before the Court via R. 4:67-6 which allows an agency to bring an action to enforce an agency
order. Movant now seeks to have this Court’s Order which was granted pursuant to R. 1:10-3
reviewed. This rule, also known as a motion, to enforce litigant’s rights, is not to be used for
punitive measures. The New Jersey Supreme Court has stated that, “The motion to enforce
litigant's rights described in Rule 1:10-3 is addressed to a court's ‘inherent right to invoke coercive
measures designed to compel a recalcitrant party to comply with a court order.”” Manalapan

Realty, Ltd. P'ship v. Twp. Comm., 140 N.J. 366, 392 (1995) citing S.S. v. E.S., 243 N.J. Super. 1, 8§,

578 A.2d 381 (App.Div.1990) (emphasis added). This is supported by the State Supreme Court’s

more recent decision in Abbott ex rel. Abbott v. Burke, “The scope of relief in a motion in aid of

litigants’ rights is limited to remediation of the violation of a court order.” 206 N.J. 332, 371
(2011). As discussed above, the Court Order subject to enforcement relied upon the
unconstitutional acts taken by Plaintiff and Governor Murphy. A court is allowed to impose

appropriate sanctions if it finds the non-compliant party was able to comply and cannot show
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that the failure to do so was excusable. See Milne v. Goldenberg, 428 N.J. Super. 184, 198 (App.

Div. 2012).

The courts in this State have taken up the difference between a R. 1:10-2 hearing
(contempt) and a R. 1:10-3 hearing (enforce litigant’s rights). “The proceeding under that rule [R.
1:10-2] is penal in nature. A defendant charged thereunder must be afforded all of the rights of
one charged with a crime except the right to indictment and to trial by jury. This includes the
right to have the order to show cause itself specify the acts or omissions alleged to have been
contumacious. Moreover, the order to show cause must clearly indicate that it involves a true
contempt proceeding and not, as here, supplementary relief to the litigant.” Zoning Bd. of

Adjustment v. Datchko, 142 N.J. Super. 501, 509-10 (App. Div. 1976). In the matter before this

Court Defendant has not received any of the rights afforded to a person charged with a crime
despite Defendant’s actions resulting in criminal charges lodged against the owners of Defendant
Atilis Gym. Accordingly, the matter before this Court is to decide if the penalty is coercive.

The purported reason that Plaintiff seeks to close Atilis Gym is to stop the spread of
COVID-19. A fee of $15,497.76 for failure to comply with unconstituional Orders is punitive.
Instead, it is meant to crumble Defendant in a financial manner, and force Defendant into

bankruptcy. This strikes to the core of the decision in Milne v. Goldenberg where it was held a

party is entitled to enforce their rights via R. 1:10-3 if, “the non-compliant party was able to
comply with the order and unable to show the failure was excusable, it may impose appropriate
sanctions.” 428 N.J. Super. 184, 198 (App. Div. 2012). Movant now submits to this Court that

Defendant’s right to avoid bankruptcy is excusable.
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Plaintiff alleges that there were not demarcations, however the Gym’s floors do in fact
have demarcations to caution others to social distance in high traffic areas. Moreover, Executive
Order 181 91(d) allows for persons to be near one another and using the same equipment if they
were immediate family members, caretakers, household members, or romantic partners.
Plaintiff should not be rewarded $15,497.76 for blanket accusations of violations. Plaintiff has
no way of possible knowing if the persons in the videos were not in the groups as contemplated
in this section of the executive order.

Upon viewing the video, it was incredibly difficult to assess if persons were not six feet
apart without scale. Defendant submits that such proof would require a professional opinion
and would need to show that persons that are not immediate family members, caretakers,
household members, or romantic partners were within six feet of each other.

Notably drawing attention to Defendant is their insistence to not require masks. For the
above-mentioned reasons, Defendant does not believe the orders requiring them have
Constitutional teeth. Despite this controversial topic, science and Governor Murphy’s Executive
Order 181 agree on one thing: Masks should not be worn when they would “inhibit that
individual’s health...” See E.O. 181, 911(p). Masks are unhealthy and should not be worn when
conducting aerobic exercises. It is unequivocally unhealthy and impractical to wear a mask when
working out at Defendant’s location because it would inhibit their health and increase their risk
of contracting covid-19. To date, Plaintiff has not provided science indicating otherwise, and
Defendant would gladly provide their anecdotal data in a proper notice and comment period as

provided by N.J.S.A. 52:14B-1 et seq.
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One video, “3_11.20.20_ video.mp4” was taken in February of 2019. Nonetheless,
because it was posted during Plaintiff’s unlawful lockdown — a fee of $15,497.76 is sought.
Defendant submits that Plaintiff cannot properly meet its burden to sufficiently prove such
violations have occurred.

Plaintiff additionally seeks fines due to their improper calculation of the stated maximum
capacity as required by Executive Order 181 91(a). Defendant submits that numerous persons
in the video were volunteers and staff of Atilis, and should not be included in the total number.

In the instant matter before this Court there has been no such action in regard to the
arbitrary and capricious closings of gyms and orders from the State. The State continues to seek
steep fines to be levied against Defendant in the form of R. 1:10-3 in an attempt to force
Defendant into complying with the unconstitutional actions.

Additionally, Defendant is exercising its constitutional right. “The people have the right
freely to assemble together, to consult for the common good, to make known their opinions to
their representatives, and to petition for redress of grievances.” N.J. Const. Article I, 918. This
provision of the New Jersey Constitution protects Defendant as they are openly protesting the
unlawful actions of requiring businesses to close, implement draconian measures, and take away
their ability to provide for their families. The actions taken place by Defendant is a protest and
this is abundantly clear. There regulations and Orders implemented by Plaintiff and Governor
Murphy do not serve a legitimate state interest and impede on Defendant exercise of

expressional freedom. See State v. Schmid, 84 N.J. 535 (1980). It was found that “The First

Amendment was designed by its framers to foster unfettered discussion and free dissemination

of opinion dealing with matters of public interest and governmental affairs.” Id at 542 (Citing
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Mills v. Alabama, 384 U.S. 214, (1966); State v. Miller, 83 N.J. 402, 412 (1980). Schmid went on

to state, “The guarantees of the First Amendment are effectuated against potential state
interference through the Fourteenth Amendment by limiting the extent to which states can
restrict individuals in the exercise of rights of speech and assembly.” Id at 542-43.

Conclusion

Accordingly, Defendant asks the Court to DENY Plaintiff’s motion to enter default for the

reasons submitted above.

Respectfully Submitted,

/s/ Giancarlo Ghione
Giancarlo Ghione, Esq
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Today, at the direction of President Trump,
the Centers for Medicare & Medicaid
Services (CMS), in consultation with the
Centers for Disease Control and Prevention
(CDC), issued critical recommendations to
state and local governments, as well as
nursing homes, to help mitigate the spread
of the 2019 Novel Coronavirus (COVID-19)
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in nursing homes. The recommendations
build on and strengthen recent guidance
from CMS and CDC related to effective
implementation of longstanding infection
control procedures.

Nursing homes (also known as “skilled
nursing facilities” under the Medicare
program and “nursing facilities” under
Medicaid; or “long-term care facilities”)
have become an accelerator for the virus
because residents, who are generally
vulnerable to complications from the virus,
are even more so in an enclosed
environment like a nursing home. In one
Maryland nursing home, COVID-19 cases
grew from one confirmed case one day to
64 confirmed cases the next. Hundreds of
facilities across the country are
experiencing increased numbers of cases
among residents. To address this spread,
CMS, which inspects Medicare-
participating facilities to ensure
compliance with Federal safety rules, has
worked hand-in-hand with CDC to provide
nursing homes with clear guidance on how
they can keep their residents safe. Most
recently, on March 13, CMS issued
guidance that advised nursing homes to
restrict visitors, helping prevent

introduction of the virus into these facilities.

Additionally, on March 23, CMS announced

new, focused infection control surveys
intended to assess facilities’ compliance
with infection control requirements to
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ensure they are prepared to address the
COVID-19 threat. In the initial wave of
surveys during the week of March 30, CMS
found that 36 percent of facilities inspected
in recent days did not follow proper hand
washing guidelines and 25 percent failed
to demonstrate proper use of personal
protective equipment (PPE). Both of these
are longstanding infection control
measures that all nursing homes are
expected to follow per Federal regulation.
CMS is continuing to conduct targeted
infection control inspections to ensure
nursing homes are prepared to confront
COVID-19 and keep their residents safe.
Finally, Medicare is now covering COVID-
19 testing when furnished to eligible
beneficiaries by certified laboratories.
These laboratories may also choose to
enter facilities to conduct COVID-19
testing.

The recommendations announced today
include:

L e Nursing homes should immediately

ensure that they are complying with all
CMS and CDC guidance related to
infection control.

“-® Asnursing homes are a critical part of

the healthcare system, and because of
the ease of spread in long term care
facilities and the severity of illness that
occurs in residents with COVID-19,
CMS/CDC urges State and local leaders
to consider the needs of long term care

—
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facilities with respect to supplies of PPE — ,f\i‘?"xj ;ZV/ q‘/}/\
and COVID-19 tests. |

® Nursing homes should immediately
implement symptom screening for all

staff, residen\tg,/ond visitors — including
temperature checks. ~—

® Nursing homes should ensure all staff
are using appropriate PPE when they are
interacting with patients and residents,
to the extent PPE is available and per
CDC guidance on conservation of PPE.

® To avoid transmission within nursing
homes, facilities should use separate
staffing teams for residents to the best of
their ability, and, as President Trump
announced at the White House today,
the administration urges nursing homes
to work with State and local leaders to
designate separate facilities or units
within a facility to separate COVID-19
negative residents from COVID-19
positive residents and individuals with
unknown COVID-19 status.

nursing home industry and state and local <
leaders to join us by taking action now to

énsure the safety of their residents, who
‘are among our most vulnerable citizens.
The Administration urges them to carefully

“The Trump Administration is calling on the /}%

review our recommendations, and
implement them immediately,” said CMS

Administrator Seema Verma.
e S —

Today's recommendations will help State
and local governments, and nursing
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homes, as they consider creative ways to
stop the spread of the virus, such as
designating units within facilities — or entire
facilities — solely for residents with
confirmed COVID-19. An example of such
an arrangement is in Wilmington,
Massachusetts, in which a 142-bed facility
has been designated as a solely COVID-
19-positive facility. Residents across the
region who are infected with COVID-19
can be moved to this facility to receive
appropriate care and avoid transmitting
the virus within their facilities. This
approach also eases the challenges of
preventing transmission, like extensive PPE
usage and isolation practices, for individual
facilities. The Massachusetts arrangement,
developed in coordination with the state’s
government, is a prime example of the
drrangements envisioned in the
recommendations announced today.

The recommendations also speak to
enhanced screening and transmission
prevention practices. Previous CMS
guidance, developed with CDC and issued
in mid-March, advised nursing homes to

restrict all but the most urgent visitors and
staff. Today's guidance builds on this by
recommending temperature screenings for
all visitors and that all staff utilize
adequate PPE when interacting with
patients, to the extent PPE is availa