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INTEREST OF AMICI CURIAE

Amicus AMERICAN PROPERTY CASUALTY INSURANCE 

ASSOCIATION (tAPCIAu) is the primary national trade association for home, 

auto, and business insurers.  APCIA was formed in 2019 through a merger of two 

longstanding trade associations, American Insurance Association and Property 

Casualty Insurers Association of America.  APCIA promotes and protects the 

viability of private competition for the benefit of consumers and insurers, with a 

legacy dating back 150 years.  APCIAws member companies write $412 billion in 

direct written premium and assumed reinsurance premium, representing nearly 60 

percent of the U.S. property-casualty insurance market, including 67 percent of the 

commercial property insurance market.  APCIA members represent all sizes, 

structures, and regionssprotecting families, communities, and businesses in the 

U.S. and across the globe.  

On issues of importance to the property and casualty insurance industry and 

marketplace, APCIA advocates sound public policies on behalf of its members in 

legislative and regulatory forums at the state and federal levels and files amicus 

curiae briefs in significant cases before federal and state courts.  This allows 

APCIA to share its broad national perspective with the judiciary on matters that 

shape and develop the law.  APCIAws interests are in the clear, consistent, and 
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reasoned development of law that affects its members and the policyholders they 

insure. 

Amicus NATIONAL ASSOCIATION OF MUTUAL INSURANCE 

COMPANIES (tNAMICu) is the largest property/casualty insurance trade group 

with a diverse membership of more than 1,400 local, regional, and national 

member companies, including seven of the top 10 property/casualty insurers in the 

United States.  NAMIC members lead the personal lines sector representing 66 

percent of the homeownerws insurance market and 53 percent of the auto market.  

Through its advocacy programs, NAMIC promotes public policy solutions that 

benefit its member companies and the policyholders they serve and foster greater 

understanding and recognition of the unique alignment of interests between 

management and policyholders of mutual companies.  

The issues presented in this and similar cases pending in courts throughout 

the country that arise from coronavirus-related business income insurance claims 

will have a significant impact on ;J=C;wi WdZ H;GC=wi members, their 

policyholders, and the property insurance marketplace as a whole.  APCIA and 

NAMIC (collectivelo+ tAmiciu) believe their unique national viewpoint will be 

useful to the Court in its analysis of the important issues before the Court. 
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Pursuant to Fed. R. App. P. 29(a)(2), all parties have consented to the filing 

of this amicus brief. 1

SUMMARY OF ARGUMENT 

Amici seek to fulfill the classic role of amici curiae Xo tT^U_]^b_]^j_d]

\WYjkWb+ ^_ijeh_YWb+ eh b[]Wb dkWdY[ ]beii[Z el[h Xo j^[ fWhj_[i+u tT[UnfbW_d_d] j^[

broader regulatory or commercial context in which a gk[ij_ed Yec[i je j^[ Yekhj+u

tTfUhel_Z_d] fhWYj_YWb f[hif[Yj_l[i ed j^[ Yedi[gk[dY[i e\ fej[dj_Wb ekjYec[i+u

tTeU\\[h_d] W Z_\\[h[dj WdWboj_YWb WffheWY^+u WdZ tT_UZ[dj_\o_d] ^em ej^[h

`kh_iZ_Yj_edi - - - ^Wl[ WffheWY^[Zu Wif[Yji e\ j^[ _iik[ fh[i[dj[Z- Prairie Rivers 

Network v. Dynegy Midwest Generation, LLC, 976 F.3d 761, 763 (7th Cir. 2020) 

(Scudder, J., in chambers). First, Amici explain how the history and purpose of 

Yecc[hY_Wb fhef[hjo _dikhWdY[ feb_Y_[i \khj^[h ikffehj j^[ Z_ijh_Yj Yekhjwi Z[Y_i_ed-

These policies provide important coverage for losses caused by such perils as fire, 

wind, hail, and vandalism. They do notsand were never intended tosprovide 

coverage for economic losses untethered to physical loss or physical damage.  

Second, Amici explain how public policy considerations support enforcing 

j^[ _dikhWdY[ YedjhWYjwi ijhW_]^j\ehmWhZ j[hci- Cmposing a new and retroactive 

extra-contractual risk on insurers would threaten insurer solvency and harm 

1 No party or its counsel authored this brief in whole or in part, or contributed 
money intended to fund preparing or submitting this brief. No other person 
contributed money intended to fund preparing or submitting this brief other than 
Amici and their counsel. 
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Cbb_de_iw _dikhWdY[ cWha[jfbWY[- Ignoring the plain language of these policies would 

open the floodgates to all manner of claims that these policies were never intended 

to cover. And it would subject insurers to overwhelming claim payment liability 

that would threaten their solvency and their ability to make good on promises made 

in existing insurance policies that policyholders rely on every day.  

Third, Amici explain how, in addition to the reasons briefed by Defendant-

Appellee The Cincinnati CdikhWdY[ =ecfWdo (tCincinnatiu), the legal theory 

proposed by Plaintiff-Appellant TJBC, Inc. (tPlaintiffu eh tTJBCu) improperly 

Yed\bWj[i eh h[ehZ[hi j^[ _dikhWdY[ feb_Yowi (j^[ tJeb_You) if[Y_\_Y h[gk_h[c[dji \eh

Yel[hW][- M^[ Jeb_Yo h[gk_h[i j^Wj W =el[h[Z =Wki[ e\ Feii YWki[ tZ_h[Yj f^oi_YWb

vbeiiw je fhef[hjo+u m_j^ beii Z[\_d[Z Wi tWYY_Z[djWb beii eh ZWcW][+u and that this 

in turn cause a suspension of j^[ _dikh[Zwi operations, leading to business income 

losses. In effect, Plaintiff maintains that the limitation on the use of its 

restaurant/banquet hall Zkh_d] j^[ fWdZ[c_Y _i Xej^ j^[ tZ_h[Yj f^oi_YWb beiiu WdZ

the suspension of operations. But those are separate and distinct requirements, and 

j^[ tZ_h[Yj f^oi_YWb beiiu to property must cause j^[ tikif[di_ed e\ ef[hWj_edi-u

Fourth, Amici explain how courts in Illinois and nationwide have rejected 

JbW_dj_\\wi arguments that dictionary definitions of words used in insurance policies 

or the existence of some minimal judicial disagreement (among hundreds of cases) 

renders a policy phrase ambiguous. 
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Fifth, Amici refute j^[ K[ijWkhWdj FWm =[dj[hwi Y[djhWb Wh]kc[dj,  

explaining why deliberate physical alterations or reconfiguration of a premises for 

tieY_Wb Z_ijWdY_d]u fkhfei[i Ze dej trigger coverage. Such alterations do not 

constitute tdirect physical lossu or tdamageu to property caused by a covered 

YWki[ e\ beii+ Ze dej YWki[ j^[ _dikh[Zwi ikif[di_ed e\ ef[hWj_edi+ WdZ Ze dej

satisfy the fortuity requirement. 

L_nj^+ ;c_Y_ h[ifedZ je Nd_j[Z Jeb_Yo^ebZ[hiw (tNJu) Wh]kc[dj that a loss 

of legal rights to use property should trigger coverage under a property insurance 

policy, explaining how courts have consistently held that a defect in title, for 

example, is not direct physical loss of or damage to property. 

Finally, Amici briefly explain how under the basic structure of an insurance 

policy, and as courts nationwide have held, the absence of a virus exclusion is 

_hh[b[lWdj m^[h[ W beii _i ekji_Z[ j^[ feb_Yowi ]hWdji e\ Yel[hW][-

This Court should affirm the district Yekhjwi judgment. 

ARGUMENT 

I. The History and Purpose of Commercial Property Policies Further 
8QLLKNP PEB +FOPNF@P *KQNPXO +B@FOFKJ

As Cincinnati points out, property insurance policies provide coverage for 

losses resulting from a fire or windstorm, for example. (Appellee Br., at 5). They 

do not cover business income losses unless they are caused by direct physical loss 

or damage to the insured property. Historically, property insurance insured against 
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the risk of fire for ships, buildings, and some commercial property at a time when 

most of the structures in use were made of wood. 10A Couch on Insurance, §148.1 

(3d ed. 2020). Over time, commercial property coverage expanded to include loss 

arising from other perils that result in direct physical loss of or damage to property, 

such as theft, hurricanes, floods, and riots. This type of insurance covers property, 

ikY^ Wi Wd _dikh[Zwi Xk_bZ_d] eh _ji f[hiedWb fhef[hjo ([-]-+ [gk_fc[dj+ \khd_jkh[)+

against risks of direct physical loss or damage, such as a fire, windstorm, or theft.  

When purchasing property insurance, a business can choose to add Business 

Income and Extra Expense coverage. This provides additional coverage when 

insured property is damaged by a fire, for example, requiring the business to 

suspend operations. In that event, certain losses of business income and extra 

expenses (such as renting a temporary office) eYYkhh_d] Zkh_d] j^[ tf[h_eZ e\

h[ijehWj_edu (while the property damage is being repaired) would be covered, 

ikX`[Yj je j^[ feb_Yowi j[hms and only if those losses were caused by direct physical 

loss of or damage to the insured property. These additional coverages, such as 

Business Income and Extra Expense, are another layer, secondary to and dependent 

on direct physical loss of or damage to property at the insured premises that 

h[gk_h[i h[fW_h eh h[fbWY[c[dj- Cd ej^[h mehZi+ j^[ _dikh[Zwi toperations are not 

what is insuredsj^[ Xk_bZ_d] WdZ j^[ f[hiedWb fhef[hjo _d eh ed j^[ Xk_bZ_d] Wh[-u

Real Hosp., LLC v. Travelers Cas. Ins. Co. of Am., No. 2:20-cv-00087-KS-MTP, 
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2020 WL 6503405, at *8 (S.D. Miss. Nov. 4, 2020). As that court also explained in 

dismissing a similar case: 

Id[ Ze[i dej Xko i_cfbo tXki_d[ii _dj[hhkfj_ed _dikhWdY[-u
Jeb_Yo^ebZ[hi Wh[ dej _dikh_d] W]W_dij tWbb h_iaiu je j^[_h incomes
j^[o Wh[ _dikh_d] W]W_dij tWbb h_iaiu je j^[_h fhef[hjosthat is, the 
building and its contents. . . . Based on the definition of Covered 
Property, should a covered peril befall the building or personal 
property located in or on the building, the insured can make a claim. 
As a subset of this coverage, should such a loss of or damage to the 
building or any personal property cause a disruption to a 
feb_Yo^ebZ[hwi Xki_d[ii ikY^ j^Wj _j ikif[dZi ef[hWj_edi+ j^[d j^[h[ _i
coverage for that income loss during the time of repair, rebuilding or 
h[fbWY[c[dj _d ehZ[h je ][j+ \eh bWYa e\ W X[jj[h f^hWi[+ tXWYa je
dehcWb-u

Id. at *5 n.9 (citations omitted). 

As another court recently explained, expanding coverage in the manner that 

Plaintiff advocates here would Yed\b_Yj m_j^ j^[ t][d[hWb fkhfei[u e\ fhef[hjo

policies and greatly expand coverage for all manner of regulatory actions not 

involving any physical harm to the insured property: 

T;Ud _dikh[Z Ze[i dej ik\\[h W tZ_h[Yj f^oi_YWb beii e\u fhef[hjo
where, as here, the physical premises remain in satisfactory, operable 
condition. This conclusion accords, moreover, with the general 
purpose of first-party property insurance policies like the ones at issue 
^[h[+ m^_Y^ Wh[ mh_jj[d je fhej[Yj _dikh[Zi vW]W_dij beii Yaused by 
_d`kho je j^[ _dikh[Z'i emd fhef[hjo-w See Port Auth., 311 F.3d at 233. 
As other courts have noted, if first-party property coverage were to be 
extended in the manner suggested by Plaintiffs, insurers would 
fej[dj_Wbbo X[Yec[ vb_WXb[ \eh j^[ d[]Wjive effects of operations 
changes resulting from any regulation or executive 
Z[Yh[[+w see Henry's La. Grill, Inc. v. Allied Ins. Co. of Am., rrr F. 
Supp.3d rrrr, 2020 WL 5938755, at *5 (N.D. Ga. Oct. 6, 2020), such 
as, for instance, a regulation that lowers a city's maximum occupancy 
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codes, thereby preventing the city's restaurants from seating as many 
customers as they used to, see Plan Check Downtown III, LLC v. 
Amguard Ins. Co., 485 F. Supp. 3d 1225, 1232 (C.D. Cal. 2020). For 
these and other reasons, the vast majority of courts to have considered 
JbW_dj_\\iw tbeii e\ ki[u j^[eho ^Wl[ \ekdZ \eh j^[ _dikh[hi-

Tria WS LLC v. Am. Auto. Ins. Co., 2021 WL 1193370, at *6-7 (E.D. Pa. Mar. 30, 

2021); see also Selery Fulfillment, Inc. v. Colony Ins. Co., 2021 WL 963742, at *7 

(?->- M[n- GWh- 04+ 1/10) (tTMU^[ ][d[hWb fkhfei[ e\ j^[ Jeb_Yo _i je _dikh[ Tj^[

_dikh[ZwiU Yecc[hY_Wb Xk_bZ_d]+ f[hiedWb fhef[hjo _d eh d[Wh j^[h[+ WdZ beij _dYec[

resulting from that property loss. . . . Given this purpose, and the provision's 

language here, the most reasonable reading is that the Policy insures against 

property damage at the premises rather than a government order that temporarily 

h[ijh_Yj[Z Tj^[ _dikh[ZwiU WYY[ii je j^[ fhef[hjo-u)-

Business interruption coverage helps businesses recover when they cannot 

operate because property has been physically lost or damaged by a covered cause 

of loss. Risks of nonphysical harm and its consequences, such as business income 

losses caused by governmental regulatory actions unrelated to physical harm to 

property, are outside the boundaries of property coverage. As a result, coverage for 

the risks of economic losses in a pandemic like COVID-19 does not exist under the 

plain language of policies like Cincinnatiwi- F_a[ l_hjkWbly all property insurance 

policies, Cincinnatiwi feb_Yo kdWcX_]kekibo b_c_ji Yel[hW][ \eh Xki_d[ii
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interruption losses to situations in which those losses are caused by direct physical

loss or physical damage. 

II. Imposing a New and Retroactive Extra-Contractual Risk on Insurance 
*>NNFBNO <KQHA />NI 0HHFJKFOX 0JOQN>J@B 3>NGBPLH>@B, To the 
Detriment of Insurers and Policyholders 

The National Association of Insurance =ecc_ii_ed[hi (tH;C=u) ^Wi

[nfbW_d[Z j^Wj tTXUki_d[ii interruption policies were generally not designed or 

priced to provide coverage against communicable diseases, such as COVID-08-u2

'While there is no doubt that the COVID-08 Yh_i_i i[l[h[bo W\\[Yj[Z JbW_dj_\\iw

businesses, [insurers] cannot be held liable to pay business interruption insurance 

ed j^[i[ YbW_ci Wi j^[h[ mWi de Z_h[Yj f^oi_YWb beii- - --u3 Enforcing the clear 

insurance policy requirement is critical to contract certainty and a strong insurance 

system. 

2 NAIC Statement on Congressional Action Relating to COVID-19, NATwL ASSwN 

OF INS. COMMISSIONERS (Mar. 25, 2020), 
https://content.naic.org/article/statement_naic_statement_congressional_action_rel
ating_covid_19.htm)). 
3 Diesel Barbershop, LLC v. State Farm Lloyds, 479 F. Supp. 3d 353, 362 (W.D. 
Tex. Aug. 13, 2020). Insurers ask courts to enforce their policies as written, not to 
put a thumb on the scale to protect them from insolvency.  See UP Amicus Br. at 
15-16. APCIA and NAMIC demonstrate why enforcing contract terms is 
important.  If insurers were forced to bear the financial responsibility for helping 
Xki_d[ii[i ijWo W\beWj j^hek]^ j^[ fWdZ[c_Y m_j^ekj h[]WhZ je j^[_h feb_Y_[iw j[hci+
the result would harm not only insurers, but their policyholders and the insurance 
marketplace. 
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Insurers calculate and pool the risks of covered damage to property, which 

impacts different policyholders in different locations at different times. Insurers 

can and do insure the risk of property damage from risks such as tornadoes, theft, 

and fires, which unpredictably impact individual policyholders in separate 

incidents. But the risk of economic losses in a pandemic, which could hit all or 

many members of a risk pool at virtually the same time, is fundamentally different. 

To impose such a risk on Cincinnati would violate the plain language of its 

property policy and fundamentally distort the insurance mechanism.4

The National Association of Insurance =ecc_ii_ed[hi (tH;C=u) ^Wi

explained that requiring insurers to cover businesses uninsured economic losses 

from the pandemic tmekbZ Yh[Wj[ ikXijWdj_Wb iebl[dYo h_iai \eh j^[ [insurance] 

i[Yjeh-u5 In May 2020, APCIA estimated that Illinois COVID-19-related business 

4 In response to the pandemic, there have been many attempts to shift the massive 
societal costs to insurers, including suits such as this one seeking to force insurers 
to pay for the economic cost of widespread closures under property policies that 
Yel[h tf^oi_YWb beii e\ eh ZWcW][ je fhef[hjo+u dej Wd [Yedec_Y Zemdjkhd- Ij^[h
proposals targeting insurers for funding the costs of the pandemic have sought to 
retroactively alter insurance policies through legislative action.  
5 NAIC Statement on Congressional Action Relating to COVID-19, NATwL ASSwN 

OF INS. COMMISSIONERS (Mar. 25, 2020), 
https://content.naic.org/article/statement_naic_statement_congressional_action_rel
ating_covid_19.htm)). Rating agencies agree with NAIC on the threat to insurer 
solvency if courts and governments were to impose coverage for the COVID-19 
pandemic based on property policies contrary to the plain language of their terms. 
See, e.g., .JVWaV /SQQJRWFU\, Two Months of Retroactive Business Interruption 
/SYJUFLJ /SXPI CNTJ ;XW 4FPK SK 5RVXUJUVa /FTNWFP, BUSINESS WIRE (May 5, 
2020, 11:07 AM), https://www.businesswire.com/news/home/ 20200505005723/ 

Case: 21-1203      Document: 35            Filed: 05/05/2021      Pages: 38



11 

interruption losses for businesses with fewer than 250 employees and some 

business interruption coveragesshould coverage be mandatedswould range from 

$3 billion to $11 billion per month. By comparison, total monthly premiums for 

commercial property policies written in Illinois amount to only $160 million, of 

which business interruption premiums constitute a small fraction.  

Nationwide small business losses from the COVID-19 pandemic have been 

estimated at between $255 billion and $431 billion per month. APCIA Releases 

Update to Business Interruption Analysis, APCIA (Apr. 28, 2020), 

https://www.apci.org/media/news-releases/release/60522/. By contrast, the total 

property casualty industry surplus, for companies of all sizes, is currently about 

$800 billion to protect auto, home, and business policyholders from all types of 

future insured losses. Id. These funds are set aside to pay insured losses caused by 

tornadoes, wildfires, and other daily events that occur throughout the country. Id.  

Thus, treating insurers as a deep pocket to pay for COVID-19 losses would be 

short-sighted, as well as unjust. Forcing insurers to pay claims for uncovered 

en/Best%E2%80%99s-Commentary-Two-Months-of-Retroactive-Business-
Interruption-Coverage-Could-Wipe-Out-Half-of-Insurers%E2%80%99-Capital; 
Credit FAQ: How COVID-19 Risks Factor Into U.S. Property/Casualty Ratings,
S&P GLOB. RATINGS (Apr 27, 2020, 2:50 PM), 
https://www.spglobal.com/ratings/en/ research/articles/200427-credit-faq-how-
covid-19-risks-factor-into-u-s-property-casualty-ratings-11454312. 
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pandemic risks would jeopardize the industryws ability to pay existing covered 

property claims, such as claims for theft, wind and hail damage, or vandalism.6

The overly expansive interpretation of the policy sought here would 

adversely impact insurers, policyholders, and the insurance marketplace in Illinois. 

Significantly, the NAIC expressed concern that requiring insurers to cover such 

YbW_ci mekbZ tfej[dj_Wbbo [nWY[hXWj[ j^[ d[]Wj_l[ \_dWdY_Wb WdZ [Yedec_Y _cfWYji

the cekdjho _i Ykhh[djbo [nf[h_[dY_d]-u7 There is no doubt many businesses across 

the country have experienced economic strain, but as amicus UP points out, 

t[b[Yj[Z b[]_ibWjkh[i (dej kd[b[Yj[Z `kZ][i) ^Wl[ j^[ fhel_dY[ je ^[bf _dZkijh_[i

that are failing due te YWjWijhef^_Y beii[i-u UP Amicus Br. at 18. Funding for 

businesses in duress must come from government-backed pandemic recovery 

solutions, not efforts to force property insurers to pay for economic losses despite 

the limitations of their contractual obligations.  

6 Retroactive imposition of a new, massive, and extra-contractual risk on insurance 
carriers could well lead to insurer insolvencies, creating an anticompetitive market 
and adversely affecting the availability and affordability of insurance in Illinois. 
See generally NATwL ASSwN OF INS. COMMISSIONERS, CYCLES AND CRISES IN 

PROPERTY/CASUALTY INSURANCE: CAUSES AND IMPLICATIONS FOR PUBLIC POLICY

(HWjwb ;iiwd e\ Cdi- =ecc_ii_ed[hi [Zi- 0880)- M^[ [\\[Yj mekbZ h[WY^ Wbb fhef[hjo
and casualty insurers providing primary coverage, as well as excess insurance 
carriers and reinsurers. Any insurer insolvency would affect insurance guaranty 
associations and also clog the courts with complex insurance rehabilitation and 
liquidation proceedings.   

7 NATwL ASSwN OF INS. COMMISSIONERS, supra.   
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NJwi suggestion that insurers have profited as a result of enormous windfalls 

through the pandemic, UP Amicus Br. at 16-18, is flatly untrue. KWj^[h+ tTfUrivate 

N-L- fhef[hjo.YWikWbjo _dikh[hiw d[j income after taxes declined to $35.1 billion in 

nine-months 2020 from $48.4 billion in nine cedj^i 1/08- Cdikh[hiw el[hWbb

profitability as measured by their annualized rate of return on average 

feb_Yo^ebZ[hiw ikhfbki \[bb je 4-4% \hec 7-2% W o[Wh [Whb_[h-u8 As ISO and the 

;J=C; h[fehj[Z+ tTjUhe COVID-19 crisis in the United States was slowly building 

up since early in the year, and the large-scale disruptions of daily life and 

economic activities started around the middle of March 2020. Accordingly, the 

impacts of COVID-19 on underwriting results are visible only in the second and 

third quarters.u Id. UP is simply wrong in claiming that insurers t[d`eoed 

ikXijWdj_Wb m_dZ\Wbbi _d 1/1/ m^_b[ j^[ h[ij e\ j^[ [Yedeco ik\\[h[Z-u UP Amicus 

Br. at 18. The ISO and ;J=C; h[fehj i^emi j^Wj t_dikh[hiw \_dWdY_Wb h[ikbji

deteriorated in nine-months 2020 due to the COVID-19 pandemic and a historic 

YWjWijhef^[ i[Wied-u Spector and Gordon, Property/Casualty Insurance Results: 

Nine-Months 2020, at 1, available at 

https://www.verisk.com/siteassets/media/downloads/insuranceresultsreport2020q3.

pdf.. 

8 Spector and Gordon, Property/Casualty Insurance Results: Nine-Months 2020, 
available at: 
https://www.verisk.com/siteassets/media/downloads/insuranceresultsreport2020q3.
pdf.  
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Insurers are not, and cannot be, guarantors against the consequences of all 

unfortunate events that impact society at large.  Yet insurers play a vital role in 

helping individuals and businesses prepare for and recover from the potentially 

devastating effects of catastrophic events such as hurricanes, storms, and wildfires. 

Insurance claims payments help ensure the economic security of individuals and 

businesses and help sustain many related industries. In 2019, tthese payments in 

Illinois[,] as measured by direct property/casualty incurred losses, were $17.0 

billion.u9 The ability of insurers to honor their promises made in insurance policies 

covering property perils would be dangerously undermined by a finding of 

coverage for purely economic losses attributable to the COVID-19 pandemic.  

Finally, the Illinois insurance industry has a significant impact on the 

economy that extends well beyond its responsibilities to collect premiums and 

settle covered claims. It employs licensed professionals, pays taxes, owns 

municipal bonds, and serves people in their times of greatest need. As the 

Insurance Information Institute reports in A Firm Foundation: How Insurance 

Supports the Economy, U.S. Department of Commerce data shows that in 2018 in 

Illinois, tthe insurance industry provided 158,436 jobsu and taccounted for about 

$15.7 billion in compensation.u INS. INFO. INST., supra note 5. tThe insurance 

9 INS. INFO. INST., A Firm Foundation: How Insurance Supports the Economy View 
by State, https://www.iii.org/publications/a-firm-foundation-how-insurance-
supports-the-economy/state-fact-sheets/illinois-firm-foundation (last visited Apr. 
22, 2021). 
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industry contributed $38.5 billion to the Illinois gross state product (GSP) in 2017, 

accounting for 4.66 percent of the state GSP.u Id. In 2019, insurance companies in 

Illinois paid premium taxes totaling $423.5 million. Id.

III. PlaintiffXO 9EBKNU 9E>P PEB 2KOO KC :OB KC PEB 0JOQNBA 6NBIFOBO
*KJOPFPQPBO V+FNB@P 6EUOF@>H 2KOO KC KN +>I>DB PK 6NKLBNPUW
Improperly Conflates or Reorders PEB 6KHF@UXO Specific Requirements
for Coverage

In addition to the reasons briefed by the parties, JbW_dj_\\wi b[]Wb j^[eho \W_bi

X[YWki[ _j _cfhef[hbo Yed\bWj[i eh h[ehZ[hi j^[ Jeb_Yowi if[Y_\_Y h[gk_h[c[dji \eh

coverage. The Policy requires that direct physical loss or damage to property result 

in a suspension of business operations, as follows: 

Covered Cause of Loss 

~

Direct Physical Loss of or Damage to Property 

~

Suspension of Business Operations 

~

Business Income Losses and Extra Expenses 

JbW_dj_\\wi _dj[hfh[jWj_ed ckZZb[i and conflates these specific and distinct 

requirements. Plaintiff argues that the government orders limited its business 

operations and that this suspension resulted in or constituted what it claims was the 

tZ_h[Yj f^oi_YWb beiiusi.e., a loss of or limitation on the usesof its property. 

JbW_dj_\\wi Wh]kc[dj \khj^[h illustrates why its interpretation of the policy is 

incorrect. The peb_Yo Yedj[cfbWj[i j^Wj W Yel[h[Z th_ia e\ Z_h[Yj f^oi_YWb beiiu
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(e.g., a fire or tornado) acts upon the property, causing direct physical loss of or 

damage to that property.  In turn, because of that loss or damage, the insured is 

forced to suspend its business until the property can be rebuilt, repaired, or 

replacedsZkh_d] j^[ tf[h_eZ e\ h[ijehWj_ed-u

JbW_dj_\\wi _dj[hfh[jWj_ed YWddej X[ h[Yonciled with the plain language of the 

policy because the direct physical loss of or damage to property at the insured 

premises must cause the suspension of operations, not the other way around. 

JbW_dj_\\wi fei_j_ed+ _d [\\[Yj+ _i j^Wj the loss of use (or limitation on use) of its 

restaurant/banquet hall constitutes Xej^ j^[ tZ_h[Yj f^oi_YWb beiiu WdZ j^[

suspension of its operations, while the Policy treats these as two separate, distinct 

requirements. M^[ tZ_h[Yj f^oi_YWb beiiu YWddej X[ j^[ iWc[ j^_d] Wi a tikif[di_ed

e\ ef[hWj_edi+u deh YWd tZ_h[Yj f^oi_YWb beiiu be caused by a tikif[di_ed e\

ef[hWj_edi-u KWj^[h+ t<ki_d[ii CdYec[ =el[hW][ h[gk_h[i j^[ ikif[di_ed e\

ef[hWj_edi je X[ YWki[Z Xo vZ_h[Yj f^oi_YWb beii e\ eh ZWcW][ je fhef[hjow e\ j^[

_dikh[Z-u Ultimate Hearing Sols. II, LLC v. Twin City Fire Ins. Co., No. CV 20-

2401, 2021 WL 131556, at *5 (E.D. Pa. Jan. 14, 2021); see also Karmel Davis & 

-VVSHV(& -WWa\V-at-Law, LLC v. Hartford Fin. Servs. Grp., Inc., No. 1:20-CV-

02181-PGK+ 1/10 PF 31/261+ Wj *3 (H->- AW- DWd- 15+ 1/10) (t[T]he Policy is 

clear that a direct physical loss must cause the suspension of operations[.]u)-
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IV. Dictionary Definitions and the Existence of Some Minimal Judicial 
Disagreement 5RBN PEB 3B>JFJD KC V+FNB@P 6EUOF@>H 2KOO of or Damage 
PK 6NKLBNPUW +K 4KP 7BJABN the Phrase Ambiguous 

Given the overwhelming authority nationwide rejecting its tbeii e\ ki[u

theory, Plaintiff Wjj[cfji je _d`[Yj WcX_]k_jo _dje j^[ f^hWi[ tZ_h[Yj f^oi_YWb beii e\

eh ZWcW][ je fhef[hjou Xo _dlea_d] Z_Yj_edWho Z[\_d_j_edi WdZ j^[ c[h[ \WYj j^Wj

the issue has been litigated extensively, with a very small minority of courts 

W]h[[_d] m_j^ JbW_dj_\\wi position, out of hundreds of rulings nationwide. 

(;ff[bbWdjwi <h-+ at 20-24). As a general matter, neither dictionary definitions nor 

some minimal disagreement among trial courts provides a legitimate basis to find 

ambiguity in the clear text of an insurance policy.  

Plaintiff Y_j[i edb_d[ Z_Yj_edWh_[i m_j^ Z[\_d_j_edi e\ tbeiiu WdZ tf^oi_YWbu

that Plaintiff maintains support its _dj[hfh[jWj_ed e\ tZ_h[Yj f^oi_YWb beii-u

(;ff[bbWdjwi <h-+ at 20-21). This attempt to create ambiguity with dictionary 

definitions warrants little attention from this Court. As this Court observed in 

Cincinnati Ins. Co. v. Flanders Elec. Motor Serv., Inc.,  

[t]he existence of multiple dictionary definitions does not compel the 
conclusion that a term is ambiguous.  New Castle County v. Hartford 
Accident and Indemnity Co., 933 F.2d 1162, 1193r94 (3d Cir. 
1991) (Z_Yj_edWh_[i Wh[ t_cf[h\[Yj oWhZij_Yai e\ WcX_]k_jou): Trico 
Industries, Inc. v. Travelers Indemnity Co., 853 F.Supp. 1190, 1195 
(C.D. Cal. 1994) (td[Whbo [l[ho mehZ YWd be considered ambiguous 
m^[d h[WZ Xo _ji[b\ WdZ ekj e\ Yedj[nju): Fireman's Fund Ins. 
Companies v. Ex`Cell`O Corp., 702 F. Supp. 1317, 1324 (E.D. Mich. 
1988) (t_\ c[h[bo Wffbo_d] W Z[\_d_j_ed _d j^[ Z_Yj_edWho ik\\_Y[i je
create ambiguity, no term would be kdWcX_]kekiu)- Heh Ze[i j^[
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presence of profound judicial disagreement over the interpretation of 
[a term] make it ambiguous. New Castle County, 933 F.2d at 
1196; Fireman's Fund Ins. Companies, 702 F.Supp. at 1323 n. 7. 

40 F.3d 146, 152 (7th Cir. 1994); see also Koontz v. Ameritech Servs., Inc., 645 

H-P-1Z 23+ 31 (G_Y^- 1//1) (t; mehZ _i dej h[dZ[h[Z WcX_]keki - - - c[h[bo

X[YWki[ W Z_Yj_edWho Z[\_d[i _j _d W lWh_[jo e\ mWoi-u): Gulf Metals Indus., Inc. v. 

Chicago Ins. Co., 993 S.W.2d 800, 805-/5 (M[n- ;ff- 0888) (tP[ W]h[[ m_j^

those courts holding that such [dictionary] definitions provide no significant help 

_d Z[j[hc_d_d] m^[j^[h W j[hc ^Wi jme h[WiedWXb[ c[Wd_d]i-u): Citation Ins. Co. v. 

Gomez, 688 N.E.2d 951, 953 (Masi- 0887) (tHeh Ze[i j^[ c[h[ [n_ij[dY[ e\

multiple dictionary definitions of a word, without more, suffice to create an 

WcX_]k_jo+ \eh ceij mehZi ^Wl[ ckbj_fb[ Z[\_d_j_edi-u): Sylvester Bros. Dev. Co. v. 

Great Cent. Ins. Co., 480 N.W.2d 368, 375 (Minn. Ct. ;ff- 0881) (tM^[ [n_ij[dY[

of multiple dictionary definitions of the word . . . does not prove the word is 

WcX_]keki-u): Turek Enterprises, Inc. v. State Farm Mut. Auto. Ins. Co., 484 F. 

Lkff- 2Z 381+ 4/0 d-7 (?->- G_Y^- 1/1/) (tI\ Yekhi[+ j^[ \WYj j^Wj W word can be 

Z[\_d[Z _d ceh[ j^Wd ed[ mWo Ze[i dej cWa[ j^[ h[b[lWdj j[hc WcX_]keki-u):

Melrose Hotel Co. v. St. Paul Fire & Marine Ins. Co., 432 F. Supp. 2d 488, 501 

(?->- JW- 1//5) (tC\ ckbj_fb[ Z[\_d_j_edi Wbed[ Yh[Wj[Z WcX_]k_jo+ _dikhWdY[

policies woubZ [_j^[h bei[ Wbb c[Wd_d] eh mekbZ Z[lebl[ _dje [f_Y jec[i-u)-

Case: 21-1203      Document: 35            Filed: 05/05/2021      Pages: 38



19 

In any event, Plaintiffwi h[iehj je Z_Yj_edWho Z[\_d_j_edi, in addition to being 

misguided, does not actually support its position. Courts that have rejected 

Plaintiffwi tbeii e\ ki[u j^[eho have also noted that dictionary definitions support 

their rulings finding no coverage where property has not been physically altered or 

damaged. E.g., DeMoura v. Cont'l Cas. Co., 2021 WL 848840, at *5 (E.D.N.Y. 

GWh- 4+ 1/10) (Y_j_d] Z[\_d_j_ed e\ tf^oi_YWbu _d ikffehj e\ ^ebZ_d] j^Wj tZ_h[Yj

f^oi_YWb beiiu Ze[i dej _dYbkZ[ c[h[ beii e\ ki[): Plan Check Downtown III, LLC 

v. AmGuard Ins. Co., 485 F. Supp. 3d 1225, 1230 (C.D. Cal. 2020) (same, citing 

dictionary Z[\_d_j_ed e\ tbeiiu): Michael Cetta, Inc. v. Admiral Indem. Co., 2020 

WL 7321405, at *6 (S.D.N.Y. Dec. 11, 2020) (same).  

M^Wj j^[ c[Wd_d] e\ tZ_h[Yj f^oi_YWb beiiu e\ fhef[hjo has been the subject 

of unprecedented litigation in the context of the COVID-19 pandemic, with a very 

icWbb dkcX[h e\ Z[Y_i_edi ikffehj_d] JbW_dj_\\wi fei_j_ed (compared with over one 

^kdZh[Z Z[Y_i_edi ikffehj_d] =_dY_ddWj_wi fei_j_ed), also does not demonstrate that 

the phrase is ambiguous. Indeed, this Court also observed in Flanders Elec. Motor 

Serv., Inc. j^Wj [l[d tj^[ fh[i[dY[ e\ fhe\ekdZ `kZ_Y_Wb Z_iW]h[[c[dj el[h j^[

_dj[hfh[jWj_ed e\u W j[hc _d Wd _dikhWdY[ feb_Yo Zees dej tcWa[ _j WcX_]keki-u

Flanders Elec. Motor Serv., Inc., 40 F.3d at 152; see also, e.g., City of Austin v. 

Decker Coal Co.+ 6/0 @-1Z 31/+ 315 d-06 (4j^ =_h- 0872) (tTMU^[ \WYj j^Wj Yekhji

may disagree as to the import of a contract term does not . . . mean that it is 
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WcX_]keki-u): Chief of Staff LLC v. Hiscox Ins. Co., No. 20 C 3169, 2021 WL 

01/7858+ Wj *3 (H->- Cbb- GWh- 20+ 1/10) (t[D]isagreement among courts regarding 

the interpretation of an insurance policy provision does not, by itself, render the 

provision ambiguous.u): State Farm Mut. Auto. Ins. Co. v. Salerno, 459 N.E.2d 

1075, 1076 (Ill. App. Ct. 1984) (h[`[Yj_d] Wh]kc[dj j^Wj tYed\b_Yj_d] Z[Y_i_edi e\

the courts regarding identical policy provisions establish that those provisions are 

WcX_]kekiu): PBM Nutritionals, LLC v. Lexington Ins. Co., 724 S.E.2d 707, 713 

(OW- 1/01) (t[A]n insurance policy is not ambiguous merely because courts of 

varying jurisdictions differ with respect to the construction of policy language.u). 

Here, out of hundreds of actions in which policyholders and insurers have 

litigated the meanid] e\ tZ_h[Yj f^oi_YWb beiiu in the context of business income 

losses occasioned by the current pandemic, there is broad, nationwide judicial 

agreement that the phrase is neither ambiguous nor applicable to a mere loss of use 

unaccompanied by actual, tangible, physical harm to property. Bradley Hotel Corp. 

v. Aspen Specialty Ins. Co., No. 20 C 4249, 2020 WL 7889047, at *3 (N.D. Ill. 

>[Y- 11+ 1/1/) (W]h[[_d] m_j^ j^[ tel[hm^[bc_d] cW`eh_jou h[WZ_d] j^[

tkdWcX_]keki j[hciu tZ_h[Yj f^oi_YWb beiiu to require physical alteration to the 

property); see also Tappo of Buffalo, LLC v. Erie Ins. Co., 2020 WL 7867553, at 

*2 (P->-H-R- >[Y- 18+ 1/1/) (tCd H[m Reha+ Wi _d j^[ lWij majority of 

jurisdictions to consider the issue, policy language providing covehW][ \eh vZ_h[Yj
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f^oi_YWb beii eh ZWcW][w unambiguously requires some form of actual, physical 

damage to the insured premised to trigger loss of business income and extra 

[nf[di[ Yel[hW][-u): Kahn v. Pennsylvania Nat'l Mut. Cas. Ins. Co., 2021 WL 

422607, aj *0 (G->- JW- @[X- 7+ 1/10) (tM^[ lWij majority of courts analyzing 

these claims have sided with the insurers, largely agreeing that the commercial 

insurance policies unambiguously foreclosed coverage where the business property 

suffered no physical damage or any tangible injury other than pure economic 

beii-u)- T^_i =ekhj i^ekbZ `e_d j^[ tlWij cW`eh_jou e\ Yekhji WdZ h[`[Yj JbW_dj_\\wi

attempts to create ambiguity where it does not exist.  

V. Deliberate Physical Alterations to Properties to Improve Safety and 
Protect Human Health Are Not Direct Physical Loss of or Damage to 
Property and Are Not Fortuitous 

M^[ K[ijWkhWdj FWm =[dj[h ik]][iji j^Wj tY^Wd][i WdZ Wbj[hWj_ediu je

insured premises, such as closing a dining room, changing the layout, removing 

furniture or installing plexiglass to improve safety during the pandemic constitute 

tZ_h[Yj f^oi_YWb beii WdZ ZWcW][-u (K[ijWkhWdj FWm =[dj[h ;c_Yki <h- Wj 00+ 1/)-

Plaintiff makes no such argument, and thus speculation of its amicus about 

potential new allegations should be disregarded. In any event, courts have 

consistently rejected the notion that deliberate modifications to insured premises 

by the policyholder can constitute direct physical loss or damage to property. As 

one court explained, there was no direct physical loss where insured argued that it 
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t^WZ je cel[ [gk_fc[dj WhekdZ+ WZZ Jb[n_]bWii+ WdZ Ze ej^[h j^_d]i je h[ijeh[ j^[

fhef[hjo WdZ cWa[ _j \kdYj_edWb WdZ h[WiedWXbo iW\[ \eh fWjhediu X[YWki[ tded[ e\

those activities can reasonably be described as repairing, rebuilding, or replacing. 

H[_j^[h YWd Z_i_d\[Yj_d] eh Yb[Wd_d] fhef[hjo j^Wj _i YedjWc_dWj[Z-u Indep. Rest. 

3UT( Y( /JUWFNR ARIJUZUNWJUV FW 8PS\IaV, 2021 WL 131339, at *7 (E.D. Pa. Jan. 14, 

2021); see also Zagafen Bala, LLC v. Twin City Fire Ins. Co., No. CV 20-3033,

2021 WL 131657, at *6 (E.D. Pa. Jan. 14, 2021) (similar). As Judge Alonso 

recently explained, tWZZ_j_edi ikY^ Wi Jb[n_]bWi+ ^WdZ iWd_j_p[h+ W_h fkh_\_[hi eh

improved HVAC systems do not constitute repairs to damaged property where a 

plaintiff has not alleged damage to property. Instead, those additions constitute 

_cfhel[c[dji je ijef j^[ ifh[WZ e\ l_hki \hec ed[ f[hied je Wdej^[h-u L&J 

9FWWVSRaV /S( Y( /NRHNRRFWN 5RV( /S(, 2021 WL 1688153, at *6 n.3 (N.D. Ill. Apr. 

29, 2021)- Geh[el[h+ tTeUd[ Ze[i dej h[fbWY[+ h[Xk_bZ eh h[fW_h W Yekdj[hjef (eh W

doorknob or a floor) because SARS-CoV-2 (or salmonella, MRSA or the flu virus) 

_i fh[i[dj ed j^[ ikh\WY[- Id[ i_cfbo Yb[Wdi j^[ ikh\WY[-u Id. at *5. 

Another court concluded that modifications made to an insured restaurant 

did not trigger coverage because, among other reasons, they were not the alleged 

cause of the suspension of operations. Café La Trova LLC v. Aspen Specialty Ins. 

Co., No. 20-22055-CIV, 2021 WL 602585, at *9 (S.D. Fla. Feb. 16, 2021).The 

Central District of California recently dismissed similar allegations with prejudice, 
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[nfbW_d_d] j^Wj tJbW_dj_\\ Ze[i dej Wbb[][ j^Wj Wdo Wbj[hWj_edi m[h[ cWZ[ je h[c[Zo

[n_ij_d] beii eh ZWcW][+u WdZ tJbW_dj_\\ _i Wlleging that COVID-19 and ensuing 

public health restrictions required prolonged closures, not that its business has been 

ibem[Z Xo _ji emd Wbj[hWj_edi-u Los Angeles County Museum of Natural History 

Foundation v. Travelers Indemnity Co. of Connecticut, Case No. 2:21-cv-01497, at 

6 (C.D. Cal. Apr. 15, 2021); see also Unmasked Mgmt. Inc. v. Century-:FWaP 5RV(

Co., 2021 WL 242979 at *2, 6 (S.D. Cal. Jan. 22, 2021) (no physical loss of or 

damage to property where insured alleged expansion of outdoor dining areas, 

installation of plexiglass, rearranging of furniture, and installation of custom 

signage, hand sanitizing stations, and shelving).  

Deliberate changes to property plainly do not constitute, nor were they 

undertaken to repair or replace, direct physical loss or damage to property. 

Moreover, any alterations put in place intentionally by Plaintiff were plainly not 

fortuitous. Univ. of Cincinnati v. Arkwright Mut. Ins. Co., 51 F.3d 1277, 1282 (6th 

=_h- 0884) (tT=Uekhji ][d[hWbbo Ze dej h[Ye]d_p[ Z[b_X[hWj[ WYtions that produce 

predictable and anticipated damages as fortuitous events under all-risk insurance 

feb_Y_[iu)- @eh Wbb e\ j^[i[ h[Wiedi+ _\ j^[ =ekhj Yedi_Z[hi the Restaurant Law 

=[dj[hwi argument that deliberate modifications to property trigger coveragesand 

the argument should not be considered because it was not even made by Plaintiffs

the Court should reject this legally erroneous theory. 
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VI. A Property Insurance Policy Does Not Insure Against a Change in a 
Legal Right to Use Property 

Cd _ji Wc_Yki Xh_[\+ NJ Y^WhWYj[h_p[i m^Wj JbW_dj_\\ ^Wi beij Wi tTjU^[ beii e\

an important legal right (the right to use) associated with a thing (here, a building 

^eki_d] W h[ijWkhWdj WdZ XWdgk[j ^Wbb)+u WdZ ]e[i ed je Z_iYkii b[]Wb j^[eho e\

fhef[hjo h_]^ji Wi W tvXkdZb[ e\ ij_Yai+w W Yebb[Yj_ed e\ _dZ_l_ZkWb h_]^jiu

determined by state law. UP Amicus Brief, at 3, 4 (quoting United States v. Craft, 

535 U.S. 274, 278 (2002)). UP goes on to argue that a limitation on the right to 

tuseu property _i W tZ_h[Yj f^oi_YWb beiiu e\ fhef[hjo- Id. at 6. UP cites no property 

insurance case supporting that position, which would lead to absurd results, in 

which a property insurance policy would insure against any change in zoning or 

other land use law, or other regulations of businesses.  

=edjhWho je NJwi kdikffehj[Z fei_j_ed+ W property insurance policy provides 

coverage for the actual property; it does not insure legal title to property (unlike a 

title insurance policy). Courts have consistently held that a defect in title to 

property which has the legal effect of depriving the insured of even all of the rights 

je j^[ fhef[hjo _i dej W jWd]_Xb[+ tf^oi_YWb beii+u and therefore not covered by 

property insurance policies. See, e.g., HRG Dev. Corp. v. Graphic Arts Mut. Ins. 

Co., 527 N.E.2d 1179, 1180 (Mass. App. Ct. 1988) (finding no coverage for defect 

_d j_jb[ je [gk_fc[dj+ [nfbW_d_d] j^Wj t_\ vWbb h_iaw Yel[hW][ mere as broad as the 

fbW_dj_\\ Wh]k[i+ j^[h[ mekbZ X[ b_jjb[ h[Wied \eh ed[ je fkhY^Wi[ j_jb[ _dikhWdY[u); 
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Nevers v. Aetna Ins. Co., 546 P.2d 1240, 1241 n.1 (Wash. Ct. App. 1976) (policy 

_dikh_d] W]W_dij tWbb h_iai e\ f^oi_YWb beii eh ZWcW][ je j^[ Z[iYh_X[d property 

\hec Wdo [nj[hdWb YWki[u Z_Z dej _dikh[ W]W_dij Z[\[Yj_l[ j_jb[ je XeWj+ [nfbW_d_d]

j^Wj tTjU^[ fkhfei[ e\ j^[ _dikh_d] W]h[[c[dj _i Yb[Whbo je _dikh[ W]W_dij ZWcW][ Ih

physical loss To the boat caused by fortuitous or external circumstances, rather 

than to warrant the quality of plaintiffwi j_jb[u); Dae Assocs., LLC v. AXA Art Ins. 

Corp., 158 A.D.3d 493, 494 (N.Y. App. Div. 2018) (property insurance policy 

_dikh_d] tWbb beii eh ZWcW][ je _dikh[Z fhef[hjou Z_Z dej Yel[h ijeb[d Whjmeha j^Wj

had to be returned to its rightful owner); Commercial Union Ins. Co. v. Sponholz, 

755 @-1Z 0051+ 0052 (8j^ =_h- 0878) (Z[\[Yj_l[ j_jb[ je W l[ii[b mWi dej tf^oi_YWb

loss or damage,u WdZ tT_Uj _i dej h[WiedWXb[ je _dj[hfh[j W feb_Yo ie XheWZbo j^Wj _j

becomes anoj^[h jof[ e\ feb_Yo Wbje][j^[hu); Eveden, Inc. v. N. Assur. Co. of Am., 

2014 WL 952643, *4 (>- GWii- GWh- 01+ 1/03) (tCdjWd]_Xb[ beii[i+ ikY^ Wi W

Z[\[Yj _d j_jb[ eh W b[]Wb _dj[h[ij _d fhef[hjo+ Wh[ ][d[hWbbo dej h[]WhZ[Z Wi vf^oi_YWbw

beii[i _d j^[ WXi[dY[ e\ WYjkWbbo f^oi_YWb ZWcW][ je j^[ fhef[hjo-u); see also Doyle 

Y( 2NUJQFRaV 2XRI 5RV. Co., 21 Cal. App. 5th 33, 38 (2018) (finding no coverage 

\eh Yekdj[h\[_j m_d[ X[YWki[ tdej^_d] ^Wff[d[Z to the covered propertyu)-

In the COVID-19 insurance litigation, courts have persuasively explained 

with hypothetical examples why an argument similar to the one made by UP here 

Z[\_[i Yecced i[di[- @eh [nWcfb[+ _\ tW j[[dW][h Xhea[ Ykh\[m+ WdZ ^_i fWh[dji
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fkd_i^[Z ^_c Xo jWa_d] WmWo j^[ a[oi je ^_i YWh+u j^[d ^[ tkdZekXj[Zbou mekbZ

^Wl[ tbeij j^[ WX_b_jo je ki[ j^[ YWh-u Michael Cetta, Inc., 2020 WL 7321405, at 

*6.  <kj tm[ mekbZ dej iWo j^Wj j^[h[ ^WZ X[[d W tZ_h[Yj f^oi_YWb beii e\ eh ZWcW][

jeu j^[ YWh-u Id.; see also Plan Check Downtown III, LLC, 485 F. Supp. 3d at 

1231-32 (ki_d] lWh_eki ^ofej^[j_YWb [nWcfb[i je [nfbW_d m^o _dikh[Zwi

interpretatiod e\ tZ_h[Yj f^oi_YWb beiiu t_i dej W h[WiedWXb[ ed[ X[YWki[ _j mekbZ X[

W im[[f_d] [nfWdi_ed e\ _dikhWdY[ Yel[hW][ m_j^ekj Wdo cWdW][WXb[ XekdZiu)-

Similarly here, Plaintiff did not lose its building or the property within it. It instead 

temporarily lost its ability to use the building for dine-in restaurant servicesa 

property right that was never insured. 

VII. The Absence of a Virus or Pandemic Exclusion Does Not Create 
Coverage 

Finally, Plaintiff briefly attempts to attribute significance to the fact that its 

property policy does not contain a virus or pandemic exclusion.  (See ;ff[bbWdjwi

Br., at 3). But w^[d+ Wi ^[h[+ W beii \Wbbi ekji_Z[ W feb_Yowi Yel[hW][ ]hWdji+ j^[

presence or absence of any policy exclusion is irrelevant. The lack of an exclusion 

cannot create coverage under a policy. E.g., Advance Watch Co. v. Kemper Nat. 

Ins. Co., 99 F.3d 795,805 (6th Cir. 1996) (tTMU^[ WXi[dY[ e\ Wd [nYbki_ed YWddej

create coverage; the words used in the policy must themselves express an intention 
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to provide coverage for liability for the kind of occurrence or injury alleged by the 

YbW_cWdj W]W_dij j^[ _dikh[Z-u)-10

CONCLUSION 

For the reasons set forth above, Amici respectfully urge the Court to affirm 

the judgment of the district court. 

10 See also Sanzi v. Shetty, 864 A.2d 614, 620-10 (K-C- 1//4) (tM^[ i_cfb[ \WYj j^Wj
later policies provide a specific exclusion does not mandate the inclusion of that 
Yel[hW][ _d j^[ [Whb_[h feb_Y_[i-u): CSQJRaV 5RWJLUFWJI :Jtwork, Inc. v. U.S. 
Specialty Ins. Co., No. 08 CIV. 10518 (SCR), 2012 WL 13070116, at *8 (S.D.N.Y. 
Oct. 26, 2012) (professional liability policy did not cover breach of contract claim 
[l[d m_j^ekj Wd [nfh[ii [nYbki_ed X[YWki[ j^[h[ _i de tmhed]\kb WYju WdZ de tbeiiu
to trigger coverage) (citing 23 APPLEMAN ON INSURANCE 2d § 146.6[I], pp. 120-
121 (Holmes ed. 2003) (fn. omitted); Pettit v. Erie Ins. Exch., 709 A.2d 1287, 1294 
(GZ- 0887) (tCdikhWdY[ YecfWd_[i ^Wl[ Wd _dj[h[ij _d ZhW\j_d] feb_Y_[i m_j^ Wi \[m
acX_]k_j_[i Wi feii_Xb[: j^[h[\eh[+ _j _i b_a[bo j^Wj j^[o mekbZ _dYbkZ[ vh[ZkdZWdjw
exclusions so as to reduce the possibility of doubt that the activity in question is 
[nYbkZ[Z-u) (Y_jWj_ed ec_jj[Z)-
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