Case: 1:21-cv-00181-DRC Doc #: 38 Filed: 05/19/21 Page: 1 of 28 PAGEID #: 574

IN THE UNITED STATES DISTRICT COURT FOR THE
SOUTHERN DISTRICT OF OHIO

STATE OF OHIO,

Plaintiff,

v Case No. 1:21-cv-181

JANET YELLEN, in her official
capacity as Secretary of the
Treasury; RICHARD K. DELMAR,
in his official capacity as acting
inspector general of the Department
of Treasury; and U.S.
DEPARTMENT OF THE
TREASURY,

Defendants.

Judge Douglas R. Cole

COMBINED MOTION FOR A PERMANENT INJUNCTION AND A
DECLARATORY JUDGMENT, AND MEMORANDUM IN SUPPORT OF THE
MOTION




Case: 1:21-cv-00181-DRC Doc #: 38 Filed: 05/19/21 Page: 2 of 28 PAGEID #: 575

MOTION FOR A PERMANENT INJUNCTION AND A DECLARATORY
JUDGMENT

The “Tax Mandate” in the American Rescue Plan Act of 2021, see Pub. L. No.
117-2, §9901 (adding §602(c)(2)(A) to the Social Security Act (42 U.S.C. §801 et seq.)),
exceeds Congress’s power under the Spending Clause, see U.S. Const. art. I, §8, cl.1,
and violates the Tenth Amendment to the United States Constitution. The Mandate
is therefore unconstitutional. The State of Ohio moves for a final judgment perma-
nently enjoining the Mandate’s enforcement against Ohio and declaring the Tax Man-

date unlawful.

DAVE YOST (0056290)
Ohio Attorney General

/s/ Benjamin M. Flowers
BENJAMIN M. FLOWERS* (0095284)
Solicitor General

*Trial Attorney
ZACHERY P. KELLER (0086930)
MAY DAVIS (pro hac vice)
Deputy Solicitors General
30 East Broad Street, 17th Floor
614-466-8980
614-466-5087; fax
benjamin.flowers@ohioattorneygeneral.gov

Counsel for the State of Ohio



Case: 1:21-cv-00181-DRC Doc #: 38 Filed: 05/19/21 Page: 3 of 28 PAGEID #: 576

TABLE OF CONTENTS

Page

TABLE OF CONTENTS ...ttt e e 1
TABLE OF AUTHORITIES ...t i1
INTRODUCGCTION ..ttt ettt ettt e e et e e ettt e e e eibteeeeesinaeeeeeaas 1
STATEMENT OF FACTS ..ottt e 1
ARGUMENT ...ttt e ettt e e e et e e e et e e e e eaaaeeeas 5
L The Tax Mandate is unconstitutional..............ccccccciiiiiiiii 5

A. The Tax Mandate violates the Spending Clause. ..........ccccoeeeeiiirrninnnnnee. 7

1. The Tax Mandate is unconstitutionally ambiguous. ...........c.ccc......... 7

2. The Tax Mandate is part of an unconstitutionally coercive offer. .. 14

B. The Tax Mandate violates the Tenth Amendment. ...........cccccevniieeenn. 17

II. The Court should enjoin the Mandate and declare it unconstitutional. ... 18

A. The Court should issue a permanent Injunction.............cccceeeeeeeeeeennnnn. 18
B. The Court should award declaratory relief. ..............cccovvvviiieeeeeinnnnnnn, 19
CONCLUSION....c ettt ettt e e et e e s ettt e e e eaateeeeenas 20
CERTIFICATE OF SERVICE ........ooiiiiiiiie ettt 22



Case: 1:21-cv-00181-DRC Doc #: 38 Filed: 05/19/21 Page: 4 of 28 PAGEID #: 577

TABLE OF AUTHORITIES

Cases Page(s)

Alexander v. Sandoval,
D32 U.S. 275 (2001) ceereiiiiie et e e e e e e e e e e e e naaas 10

Bank of Hamilton v. Lessee of Dudley,
QT TS, 492 (1829) oo e e e e e e s et s s s s e e st s s s e s ree e 8

Barnes v. E-Systems,
B5OTL U.S. 1301 (1991) .eeeeiiiiiiiiiiiiiiiiiiieeeeteeerteeeteeaeaaaeassssssssaessasasssasaassassasssssnssnsnnssnnnnnes 6

Bond v. United States,
564 U.S. 211 (2011) ceeeeuurieeeeeeeeeeeeieeeee e et e e e e e et e e e e e e e e e ee s eeeeeeeeeeran 8

Celebrezze v. U.S. Dep’t of Transp.,
766 F.2d 228 (6th Cir. 1985) ....ciiiiiieiiiiiiieee ettt 6

Chevron, U.S.A., Inc. v. NRDC, Inc.,
A6 TS, 837 (1984) v e s ee e s e s e s e s s 13

Coal. to Defend Affirmative Action v. Granholm,
473 F.3d 237 (6th Cir. 2006) ......cvvvviiieeeeeieeieiiiiieeee e eeeeeeieee e e e e e evieeeeeeeeeeeeans 19

Coyle v. Smith,
221 U.S. 559 (1911) wuuuuiiiiiiiiiiiiiiiiieiiiiitettatattaaaaaetasaaaaasaassassaassasassssssssnnsssnssssnnnnnnnnnnns 17

Crowell v. Benson,
285 TS, 22 (1932) .euuurueeeiitiiiiiiieeetiaatttaaaataaaaaetaaaaaaasaaeaaaaaaatasaaaaaaaaanaananaatnnnnnnnnnnnnnnnns 9

Doe v. Bd. of Educ.,
115 F.3d 1273 (Tth Cir. 1997) weueeeiiiieeeeceeee et 10

Doe v. BlueCross BlueShield of Tenn., Inc.,
926 F.3d 235 (6th Cir. 2019) ...ciiiiiieeiiiiiee e e e e e e e 13

eBay Inc. v. MercExchange, L.L.C.,
BAT U.S. 388 (2006) ...vvvvverrrrrrerrirrrrireeareeeseessssesssssssssrsssessssreerserar....——————————————.—.——————. 18

Gonzaga Univ. v. Doe,
536 U.S. 273 (2002) ..vvveeeieeeeeeeeiiiiieee e e e e eeeeeireee e e e e e e e e eebrraeeeeaeeeeessasssaseaeaaeeeaaannes 10

Gruver v. La Bd. of Supervisors for the La. State Univ. Agric. & Mech.
Coll.,
959 F.3d 178 (5th Cir. 2020) «.eevereeeeeeeeeeeeeeeeeee e e ee e seesees e 16

1



Case: 1:21-cv-00181-DRC Doc #: 38 Filed: 05/19/21 Page: 5 of 28 PAGEID #: 578

Johnson v. United States,

D76 U.S. 5T (2015) .eeeiiiiiiiiiiiiiiiieieiiieieeeereeessesaessareseeesarsraeee......———————————————————...——————. 13
King v. Burwell,

D76 U.S. 4T3 (2015) .oeeiiiiiiiiiiiiiiiieeeieueteeettaesseeaaassasesseasseeraereaar..a———————————————————.—.——————— 14
Marbury v. Madison,

1 Cranch 137 (1803) ..ceveuueeeiieeiiee et e et e e e e e e e e e e aaeeeeeaaaeeeeens 8
MCI Telecomms. Corp. v. AT&T Co.,

D12 U.S. 218 (1994) ..eeeeeeieiiiiiiiiieieeietutteeeateataaaaaaaasaaaaesaasaasaasasasasaasssssssssasssssnsnssnnnnnes 13
Montgomery v. Louisiana,

BTT U.S. 190 (2016) ..evvverrririerieirrireeerrrsssssssrssssssssessseseeeeaeerae......—.————————————————....————. 8,9
Murphy v. NCAA,

138 S. Ct. 1461 (2018) e e e e e e e e e e e e e e e e e e e e e e eans 8, 17
NFIB v. Sebelius,

BT U.S. 519 (2012) 1eevviiiiiiiiiiriiriieeitrareeruatrreesaesrsssseeeaeeeee....————————————————————————————. 15, 16
Online Merchs. Guild v. Cameron,

— F.3d —, 2021 U.S. App. LEXIS 12825 (6th Cir. Apr. 29, 2021) ........ccvvvveennnnn.... 6
Pa. Dep’t of Corr. v. Yeskey,

D24 U.S. 206 (1998) ...eeeeeiieiiiiiieeeeriueireeeteeerrereeeraraera.————————————————————————.——.—..—...————————————. 9
Printz v. United States,

B2T U.S. 898 (1997) eeeeeeeiieieiieeeieeeeetettaeeeeaeaaaeaaaasaaaaaaasaasaaaaasssasasasssssssssssssssssssssnnnnnns 17
Sch. Dist. v. Sec’y of U.S. Dep’t of Educ.,

584 F.3d 253 (6th Cir. 2009) (870 BATNC) ....ccovvvvvviieeeeeeeeeeeiieeeee e eeeeeceee e e eeeeans 7
Seila Law LLC v. Consumer Fin. Prot. Bureau,

140 S. Ct. 2183 (2020) .ceeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeee e 17
Susan B. Anthony List v. Driehaus,

BT3B U.S. 149 (2014) .ooviiiiiieiiiiiieeiiieieeeieaeeeatreesaasaaesasasaaaesaesaeeaeaaeraa—————————————————n—————— 6, 7
United Specialty Ins. Co. v. Cole’s Place, Inc.,

936 F.3d 386 (6th Cir. 2019) ...evvviviiiiiiiiiiiiiieiieeieeeieeeeeeeeeaeaaeeaereararaaaaaaanaaaaaaa———— 19, 20

United States v. Lopez,
514 U.S. 549 (1995) ..oereiiiiiiee e 8

Util. Air Regul. Grp. v. EPA,
BT3B U.S. B02 (2014) ceevvuuueeeeeeeeeeeeeieeeee et ee e e e e et ee e e e e e e e e e e easaaaeeeeeeeeeeenes 14



Case: 1:21-cv-00181-DRC Doc #: 38 Filed: 05/19/21 Page: 6 of 28 PAGEID #: 579

Va. Dep’t of Educ. v. Riley,

106 F.3d 559 (4th Cir. 1997) (€71 DANEC) ..uuueeeeeeeeeeeeieeeeee e 9,10
Western World Ins. Co. v. Hoey,

773 F.3d 755 (6th Cir. 2014) ciioiiiiiiiiiiiiieieee e 19
Whitman v. Am. Trucking Assns,

53T ULS. 457 (2001) eeeeeeeiiiiieee ettt ettt ettt e et e e et e e e es 10
Statutes
86 Fed. Reg. 26786 (May 17, 2021) ...ccuvueeeieiiiieeeeeeiiiee e e e e e e e vereeeeeeeaaeeeeees passim
26 ULS.C. §36. ettt et e e et e et e e e e aaaeee s 14
28 TS Gl §220T ittt ettt e e e et e e e e e s 19
A2 TS C. 8802t passim
A2 TU.S.C. §80B.. ettt ettt e e ettt e e e ettt e e e ettt e e e ettt e e e e e anbeeeeenaneee 4
Other Authorities
Ohio Office of Budget and Management, Ohio CheckbooK................euvvvveuvriiernenennnnnn. 1

v



Case: 1:21-cv-00181-DRC Doc #: 38 Filed: 05/19/21 Page: 7 of 28 PAGEID #: 580

INTRODUCTION

This Court already determined that it “cannot fathom what” the Tax Mandate
means. Op., R.36, PageID#561. Neither can the State. Neither can the Secretary.
Id., PagelD#562. That is because the Tax Mandate is an unconstitutionally ambigu-
ous Spending Clause condition. On that ground, and others too, the Court should
declare the Mandate unconstitutional and permanently enjoin its enforcement.

STATEMENT OF FACTS

1. The American Rescue Plan Act offers the States massive amounts of money.
Ohio is eligible for $5.5 billion in funding. That equals 7.4 percent of Ohio’s 2020
expenditure and 7.1 percent of its 2020 budget. See Ohio Office of Budget and Man-
agement, Ohio Checkbook, https://checkbook.ohio.gov/State/Budgets/default.aspx;
see also Amicus Br. by Chamber of Commerce, et al., R.24, PagelD#173—74. But the
money comes with conditions. One such condition, the Tax Mandate, bars States
from using Rescue Plan funds “to either directly or indirectly offset a reduction in the
net tax revenue of such State ... resulting from a change in law, regulation, or ad-
ministrative interpretation ... that reduces any tax (by providing for a reduction in a
rate, a rebate, a deduction, a credit, or otherwise).” 42 U.S.C. §802(c)(2)(A).

Ohio, believing the Tax Mandate to be unconstitutional, sued for injunctive
and declaratory relief. This Court, in resolving the State’s preliminary-injunction
motion, held that the Tax Mandate is likely unconstitutional and that the question
was not “particularly close.” Op., R.36, PageID#537. The Court also found that the

Mandate was causing irreparable harm to Ohio. Id., PageID#566—67. But it declined
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to award a preliminary injunction, suggesting that only permanent relief would re-
dress Ohio’s injuries. Id., PageID#567—69. Ohio responded to the ruling by seeking
to expedite final judgment. The Court ordered an expedited briefing schedule. And
the parties agreed, with the Court’s blessing, to focus their briefs on new issues rather
than repeating already-raised arguments.

2. After this Court’s ruling, the Treasury Department published, in the Fed-
eral Register, an interim final rule purporting to implement the Rescue Plan. See
Coronavirus State and Local Fiscal Recovery Funds, 86 Fed. Reg. 26786 (May 17,
2021). Relevant here, the Interim Rule announces the Treasury Department’s cur-
rent approach to enforcing the Tax Mandate. It abandons the narrowing interpreta-
tion that the Secretary offered to this Court mere weeks ago—an interpretation of-
fered in a brief that chided Ohio for supposedly misunderstanding the Mandate’s nar-
row scope. Sec. Br., R.29, PagelD#253-54. The Interim Rule instead announces
that, “because money is fungible,” and because the Mandate prohibits using Rescue
Plan funds to “indirectly” offset losses of revenue caused by tax cuts, States may vio-
late the Mandate even when they do not “explicitly or directly” use Rescue Plan funds
to “cover the costs of [tax-law] changes that reduce net tax revenue.” 86 Fed. Reg. at
26807. The Interim Rule creates a complex “framework” for detecting indirect offsets
that violate the Mandate. The framework is best understood as a four-step process.

First, every fiscal year, States “identify and value” anticipated legislative and
administrative actions that might reduce tax revenue. Id. Some legislative and ad-

ministrative actions, however, are not considered “changes.” These include: changes
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to income-tax rates that comply with federal law; rate reductions automatically trig-
gered by laws in effect prior to March 3, 2021; and “[c]hanged administrative inter-
pretations” that correct “prior inaccurate interpretations.” Id. at 26808.

Second, States determine the total loss in tax revenue that they anticipate in-
curring from covered changes to tax law. If the “total value” of revenue reduction
that a State projects from covered changes equals 1 percent or less of the State’s 2019
inflation-adjusted revenue, the revenue losses are deemed “de minimis.” De minimis
losses do not trigger the Mandate, but others do. Id. at 26807, 26809, 26823.

Third, once the fiscal year is over, States decide whether they fall within the
Interim Rule’s safe harbor. Under the safe harbor, States will be deemed not to vio-
late the Mandate if their actual tax revenue exceeds their inflation-adjusted 2019 tax
revenue. Id. at 26807, 26809. One might ask: Why does the safe harbor measure
whether States experienced an actual reduction in net tax revenue compared to 2019,
instead of asking whether their revenue decreased relative to the previous year? The
Interim Rule claims that the 2019 baseline is “consistent with the approach directed
by the [Rescue Plan] in sections 602(c)(1)(C) and 603(c)(1)(C), which identify the ‘most
recent full fiscal year of the [State, territory, or tribal government] prior to the emer-
gency’ as the comparator for regulating revenue loss.” Id. at 26808 (quotation omit-
ted). But those sections invoke the 2019 baseline strictly for purposes of specifying
one permitted use of Rescue Plan funds. They say the funds can be used to provide
“government services to the extent of the reduction in revenue of [the] State ... gov-

ernment due to the COVID-19 public health emergency relative to revenues collected
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in the most recent full fiscal year ... prior to the emergency.” 42 U.S.C. §802(c)(1)(C);
accord §803(c)(1)(C) (similar limit on municipal governments). These sections do not
speak to the baseline against which revenue reductions are to be assessed.

Finally, if the loss is more than de minimis and if the safe harbor does not
apply, the question becomes whether the State’s loss of tax revenue is offset by some-
thing other than Rescue Plan funds. At this step, the State must identify the changes
to state law that increased revenue or cut spending. 86 Fed. Reg. at 26807, 26809—
10, 26823. If revenue raisers and spending cuts fully counterbalanced any losses to
net tax revenue, the State will not be deemed to have violated the Mandate. But
1dentifying revenue raisers and spending cuts is no mean feat. Revenue raisers are
calculated using either a budget model “measured relative to a current law baseline”
or based on actual values to “isolate the change in year-over-year revenue attributa-
ble to the covered change(s).” Id. at 26809. States determine whether they have
enacted any spending cuts by comparing their spending to their expenditure in 2019
(adjusting for inflation). Id. at 26809-10. In valuing these spending cuts, States may
not consider spending cuts in “areas” (whatever that means) where they spent Rescue
Plan funds. Id. at 26810.

To complicate matters a bit more, the Treasury Department is free to decide,
years after the fact, that a spending cut once deemed to have offset a loss in tax rev-
enue did not in fact do so. “In order to” guard against impermissible indirect offsets,
“Treasury will monitor changes in spending throughout the covered period.” Id. That

period runs from March 3, 2021, through the last date of the fiscal year on which all
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Rescue Plan funds are expended—States have until December 31, 2024, to spend the
money, 42 U.S.C. §§802(a)(1) & (c)(1)—or recovered. “If, over the course of the covered
period, a spending cut is subsequently replaced” (an undefined concept) with Rescue
Plan funds “and used to indirectly offset a reduction in net tax revenue” (an undefined
concept), the change will be deemed to violate the Mandate. 86 Fed. Reg. at 26810.

3. On May 13, the State of Ohio submitted to the Treasury a signed certifica-
tion accepting funds under the Rescue Plan. See Ex. A; c¢f. 42 U.S.C. §802(d)(1).

ARGUMENT
I. The Tax Mandate is unconstitutional.

The Tax Mandate violates the Spending Clause and the Tenth Amendment.
But before turning to the merits, Ohio pauses to address Article III standing. This
Court already determined that Ohio has standing to bring its Spending Clause claim.
Op., R.36, PagelD#553-54, 566—67. Rightly so.

The Mandate has injured, and will continue to injure, Ohio. Because of the
Mandate, Ohio must “determine how to respond to the offer of funding,” and how to
spend the funding available, “under the cloud of an ambiguous term.” Id.,
PageID#550. So the State has been denied the clear terms to which it is entitled. Id.
To make matters worse, the Mandate creates uncertainty surrounding “potential
funding sources ... in the middle of” Ohio’s budgeting process, complicating that pro-
cess. Id., PageID#553. On top of all this, the State had no choice but to take the
funds, see Compl., R.1, PageID#9, and the Secretary never questioned whether Ohio

intended to take the money. That matters because the Mandate applies retroactively
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to any changes to state law made during the “covered period,” 42 U.S.C. §802(c)(2)(A),
which began on March 3, 2021, id., §802(g)(1). Thus, when Ohio filed its complaint,
it was effectively bound, and faced the imminent prospect of being actually bound, by
the Mandate’s unconstitutional terms. That actual and imminent interference with
the State’s management of its finances and its sovereign authority is an injury in fact.
See Op., R.36, PageID#553—-54; see also Celebrezze v. U.S. Dep’t of Transp., 766 F.2d
228, 232—-33 (6th Cir. 1985); Barnes v. E-Systems, 501 U.S. 1301, 1304 (1991) (Scalia,
J., in chambers). So is the need to reallocate resources to assessing whether, and to
what extent, proposed regulatory and legislative changes will violate the Mandate.
See Online Merchs. Guild v. Cameron, — F.3d —, 2021 U.S. App. LEXIS 12825, at
*13 (6th Cir. Apr. 29, 2021).

And so is the prospect of future enforcement. Plaintiffs always have standing
to bring a pre-enforcement challenge if: (1) they intend to “engage in a course of
conduct arguably affected with a constitutional interest”; (2) the conduct is “arguably
proscribed” by the challenged statute; and (3) there is a substantial threat of future
enforcement. Susan B. Anthony List v. Driehaus, 573 U.S. 149, 161, 162, 164 (2014)
(quotation and alteration omitted). Ohio has adopted and will continue to set tax
policy (which it has a constitutional interest in doing); the policies are “arguably pro-
scribed” by the Tax Mandate (since no one can say for sure what the Mandate pro-
scribes); and the “threat of future enforcement ... is substantial” (since the Secretary
will, as the Interim Rule confirms, seek recoupment for violations). Id. “Putting

[Ohio] to the choice of abandoning [its] legal claim or risking sanctions is a dilemma
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that” the Declaratory Judgment Act, and pre-enforcement review generally, exist “to
ameliorate.” Sch. Dist. v. Sec’y of U.S. Dep’t of Educ., 584 F.3d 253, 278 (6th Cir.
2009) (en banc) (Sutton, J., concurring in the order) (quotation omitted).

Because these injuries are fairly traceable to the Tax Mandate, and because
they can be redressed by a court order, Ohio has standing to challenge the Mandate.
Susan B. Antony, 573 U.S. at 157-58. And it has standing to raise all of its claims—
the Spending Clause and Tenth Amendment claims alike—because each claim chal-
lenges the statute causing Ohio’s injuries and relief on any claim would redress those
injuries. (Ohio preserves for appeal those standing arguments that the Court previ-
ously rejected. See, e.g., Op., R.36, PagelID#554 n.7.)

A. The Tax Mandate violates the Spending Clause.

The Tax Mandate is unconstitutionally ambiguous and part of an unconstitu-
tionally coercive offer.

1. The Tax Mandate is unconstitutionally ambiguous.

The parties have already briefed at length the question whether the Tax Man-
date is an unconstitutionally ambiguous Spending Clause condition. See, e.g., Ohio
Br., R.3, PagelD#45; Ohio Reply, R.30, PageID#271-77. Ohio incorporates those ar-
guments, and will not burden the Court by repeating them. But the gist is this: no
one can “fathom what it would mean to ‘indirectly offset a reduction in the net tax
revenue’ of a State, by a ‘change in law ... that reduces any tax (by providing for a
reduction in a rate, a rebate, a deduction, a credit, or otherwise).” Op., R.36,

PagelD#562 (quoting 42 U.S.C. §802(c)(2)(A)).



Case: 1:21-cv-00181-DRC Doc #: 38 Filed: 05/19/21 Page: 14 of 28 PAGEID #: 587

The question now is whether the Interim Rule cures the unconstitutional am-
biguity. The answer is “no.” Interim final rules cannot cure unconstitutional ambi-
guity in a Spending Clause statute. Even if they could, this rule would not.

a. An agency cannot cure unconstitutional ambiguity in a statutory Spending
Clause condition. Although the Supreme Court has never definitively settled the
matter, this conclusion follows from first principles and case law alike. Perhaps for
that reason, the Secretary conceded the point at oral argument. See Tr., R.32,
PagelD#328-29.

Begin with first principles. The Constitution binds every branch of govern-
ment. When Congress enacts a law that exceeds its enumerated powers, the law is
“void.” Marbury v. Madison, 1 Cranch 137, 177 (1803); see, e.g., Murphy v. NCAA,
138 S. Ct. 1461, 1485 (2018); United States v. Lopez, 514 U.S. 549, 566 (1995). And
just as void laws may not be enforced in court by the judicial branch, see Marbury, 1
Cranch at 177-78, they may not be enforced out of court by the executive branch, see
Bond v. United States, 564 U.S. 211, 226-27 (2011); Lopez, 514 U.S. at 567-68. All
three branches must follow the Constitution when it contradicts a statute. Thus,
when a statute violates the Constitution, all three branches must give the statute no
effect. Id.; Montgomery v. Louisiana, 577 U.S. 190 (2016); Marbury, 1 Cranch at 177—
78; Bank of Hamilton v. Lessee of Dudley, 27 U.S. 492, 526 (1829).

That fundamental insight ought to end any argument that the Interim Rule is
relevant here. Allowing the executive branch to resuscitate the Mandate with an

administrative interpretation would mean allowing the executive branch (and
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ultimately the courts) to enforce an unconstitutional law. States would be bound by
the enforcement of a law that Congress lacked the power to enact—a law that, be-
cause it was unconstitutional, was not “law” at all. Montgomery, 136 S. Ct. at 731.

To be sure, when a statute is susceptible of two readings, and when one reading
1s constitutional while another is not, courts and the executive branch may avoid the
constitutional issue by adopting (and enforcing) the constitutional reading. See Crow-
ell v. Benson, 285 U.S. 22, 62 (1932). That option, however, is not available to cure
an ambiguous Spending Clause condition. The reason is this: the constitutional-
doubt canon applies only when “a statute is susceptible of two constructions,” one of
which is free of constitutional doubt. Pa. Dep’t of Corr. v. Yeskey, 524 U.S. 206, 212
(1998) (quotation omitted). But an ambiguous Spending Clause condition is, by defi-
nition, not “susceptible of” a construction in which it is unambiguous, and so it is not
susceptible of a construction that removes the constitutional problem. Regardless,
even if the constitutional-doubt canon might conceivably help salvage some ambigu-
ous Spending Clause condition, the Tax Mandate is not susceptible of a reading that
removes the ambiguity and frees it from constitutional doubt.

Now turn from principles to precedent. The en banc Fourth Circuit has cor-
rectly rejected the argument that agencies can cure unconstitutional ambiguity in
statutory Spending Clause conditions. It reasoned that, because it “is axiomatic that
statutory ambiguity defeats altogether a claim by the Federal Government that Con-
gress has unambiguously conditioned the States’ receipt of federal monies in the man-

ner asserted,” agency interpretations have no role to play in the analysis. Va. Dep’t
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of Educ. v. Riley, 106 F.3d 559, 567 (4th Cir. 1997) (en banc) (appending to its per
curiam decision, a copy of Judge Luttig’s panel-stage dissent, with which a majority
of judges agreed in relevant part); id. at 572 (Niemeyer, J., concurring in part); id.
(Hamilton, dJ., concurring in the judgment); c¢f. Doe v. Bd. of Educ., 115 F.3d 1273,
1278-79 (7th Cir. 1997).

Supreme Court decisions from other contexts are in accord. For example, the
Court has held that, “unless Congress speaks with a clear voice and manifests an
unambiguous intent to confer individual rights,” private citizens have no ability to
enforce non-compliance with conditions in Spending Clause legislation. Gonzaga
Univ. v. Doe, 536 U.S. 273, 280 (2002) (quotation omitted). And that clarity must
come from Congress itself, not from agency-issued regulations. Alexander v. Sando-
val, 532 U.S. 275, 291 (2001). The Supreme Court has reached a similar conclusion
in the context of the non-delegation doctrine. Under that doctrine, Congress unlaw-
fully delegates legislative power if it enables an agency to regulate without providing
any “intelligible principle” to guide the agency’s discretion. Whitman v. Am. Trucking
Ass’ns, 531 U.S. 457, 472 (2001). And critically for present purposes, the Supreme
Court has rejected the idea “that an agency can cure an unlawful delegation of legis-
lative power by adopting in its discretion a limiting construction of the statute.” Id.
“The idea that an agency can cure an unconstitutionally standardless delegation of
power by declining to exercise some of that power” is “internally contradictory,” as
the “very choice of which portion of the power to exercise ... would itself be an exercise

of the forbidden legislative authority.” Id. at 473. In other words, if a statute is

10
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unconstitutional and thus unenforceable, it cannot be cured via enforcement. The
same logic applies here.

One final note: even if final rules could provide clarity, it makes no sense at
all to say that an interim final rule can do so. These rules, by definition, are “subject
to revision after publication.” Op., R.36, PageID#563. And the notice-and-comment
period will not close until July 16, 2021, see 86 Fed. Reg. at 26815, after Ohio’s budget
deadline. It borders on absurd to suggest that States can obtain the statutory clarity
to which they are entitled through an agency-issued rule that the federal government
itself does not deem final.

b. Even assuming that agencies could ever clarify an unconstitutionally am-
biguous Spending Clause condition, the Interim Rule does not.

Consider first what the Interim Rule has to say about identifying “reduction|s]
in the net tax revenue ... resulting from a change in law, regulation, or administration
interpretation ... that reduces any tax.” 42 U.S.C. §802(c)(2)(A). According to the
Interim Rule, this statutory language captures state-law alterations that have all
four of the following characteristics. First, the “change in law” must be a “covered
change.” 86 Fed. Reg. at 26809. Some changes, such as administrative interpreta-
tions that correct preexisting-but-inaccurate interpretations of state tax law, do not
count. (The Interim Rule does not say who decides which interpretations are correc-
tive.) Second, the change must be projected to decrease tax revenue relative to exist-
ing law. Third, the projected decrease must be greater than de minimis, which the

Interim Rule defines to mean greater than 1 percent of the State’s inflation-adjusted
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2019 revenue. Finally, the change must cause an actual (as opposed to projected)
decrease in revenue compared to the State’s inflation-adjusted 2019 tax revenue. Id.
at 26808-10, 26823.

All that provides some clarity—albeit clarity that has little basis in the statu-
tory text. But the Interim Rule’s attempts to make sense of “indirectly offsets” are
entirely unhelpful. The Interim Rule says that a loss in tax revenue counterbalanced
by a “spending cut” is not “indirectly offset” by Revenue Plan funds. What is a spend-
ing cut? It includes most reductions in expenditure relative to inflation-adjusted 2019
expenditure. But not all of them: “spending cuts” include “only spending reductions
In areas where the recipient government has not spent Fiscal Recovery Funds.” Id.
at 26810 (emphasis added). What this means is anyone’s guess. The Interim Rule
does not define “areas.” But given the broad scope of the permissible uses to which
Rescue Plan funds can be put, many spending cuts will be linked to an “area” sup-
ported with Rescue Plan funds. And since money is “fungible,” id. at 26807, how is
the State to know whether Rescue Plan funds are spent in one “area” rather than
another? To make matters worse, the Interim Rule says that the Treasury Depart-
ment will review the State’s spending in future years to ensure that a spending cut is
not later offset with Rescue Plan funds. And it will assess the existence of an indirect
offset using the following circular definition: “If, over the course of the covered pe-
riod”—which, remember, will last for years, 42 U.S.C. §802(g)(1)—“a spending cut is
subsequently replaced with Fiscal Recovery Funds and used to indirectly offset a re-

duction in net tax revenue resulting from a covered change, Treasury may consider
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such change to be an evasion of the restrictions of the offset provision and seek re-
coupment.” 86 Fed. Reg. at 26810. Beyond that, the Interim Rule offers little (if any)
explanation about what Treasury will consider an “evasion.”

All this establishes that, even assuming interim final rules can cure unconsti-
tutionally ambiguous Spending Clause conditions, the Interim Rule does not cure the
ambiguity of “indirectly offsets.” If anything, the Interim Rule proves the phrase is
vacuous by adopting yet another impossible-to-understand interpretation with no
similarity to the interpretation the Secretary offered in this litigation just weeks ago.
Months of experience “trying to derive meaning” from the Tax Mandate proves that
the task is impossible. Johnson v. United States, 576 U.S. 591, 601-02 (2015).

Relatedly, even if regulatory interpretations in this context could be entitled
to deference, the Interim Rule would be entitled to none. To receive deference, an
agency interpretation must rest on a “permissible construction of the statute.” Chev-
ron, U.S.A., Inc. v. NRDC, Inc., 467 U.S. 837, 843 (1984). But as shown above, the
Interim Rule’s plan for implementing the Tax Mandate has little basis in the statu-
tory language. In particular, the test for measuring indirect offsets is invented out of
whole cloth. “While agencies may have authority to interpret statutes, they do not
have authority to rewrite them.” Doe v. BlueCross BlueShield of Tenn., Inc., 926 F.3d
235, 240 (6th Cir. 2019). Because the newly announced framework does not rest on
a permissible interpretation of the statutory text, it receives no deference. See id.;
MCI Telecomms. Corp. v. AT&T Co., 512 U.S. 218, 231-32 (1994).

That conclusion is bolstered by the principle that Congress must “speak clearly
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if it wishes to assign to an agency decisions of vast economic and political signifi-
cance.” Util. Air Regul. Grp. v. EPA, 573 U.S. 302, 324 (2014) (quotation omitted).
The Interim Rule confirms what was already apparent: the Tax Mandate regulates
the intricate details of state tax policy, which is an issue of vast economic and political
significance. If Congress intended the courts to defer to the Treasury Department’s
Interpretation on this important topic, it would have said so clearly. It never did.
True, the statute that houses the Mandate includes a provision empowering the Sec-
retary of the Treasury “to issue such regulations as may be necessary or appropriate
to carry out this section.” 42 U.S.C. §802(f). But King v. Burwell, 576 U.S. 473 (2015),
shows that this general grant of regulatory authority is not specific enough to confer
the power to settle a major question. That case involved the meaning of a phrase in
the Affordable Care Act. The section in which the phrase appeared included a provi-
sion empowering the IRS to “prescribe such regulations as may be necessary to carry
out the provisions of [the relevant] section.” 26 U.S.C. §36B(g). Nonetheless, the
Court invoked the major-questions doctrine and denied the agency any deference.
King, 576 U.S. at 485. This Court should do the same thing here.

2. The Tax Mandate is part of an unconstitutionally coercive offer.

The Tax Mandate is unconstitutional Spending Clause legislation for a second
reason: the Rescue Plan coerces the States into accepting the Mandate. The Interim
Rule, to the extent it matters at all, worsens the coercion problem.

Ohio will receive $5.5 billion under the Rescue Plan Act. That money will do a

great deal to help the State and its citizens recover from the devastating economic
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effects of the pandemic. But more fundamentally, Ohio’s refusal to accept or use the
money would put Ohioans at an immense competitive disadvantage relative to their
peers in other States. Even if Ohio stood on principle and turned down (or refused to
use) the money, its sister States would not. Those States, including Ohio’s neighbors,
will use the money to help restore their economies and to benefit their small busi-
nesses. Because money is fungible, any relief families and businesses receive for Res-
cue Plan funds will free up money that can be used to (for example) make additional
investments, hire additional employees, and so on. Thus, if Pennsylvania and Mich-
1gan businesses receive funding, while their competitors across the border in Youngs-
town or Toledo do not, the out-of-state businesses will get a significant leg up. This
means that the Rescue Plan is not an all-upside offer: a State that refuses will not
simply maintain the status quo; it will affirmatively harm its citizens.

In this economic climate, Ohio had no choice but to accept the offer of $5.5
billion in funds. The offer is not “relatively mild encouragement” of the sort the
Spending Clause permits—“it is a gun to the head.” NFIB v. Sebelius, 567 U.S. 519,
581 (2012) (op. of Roberts, C.J.). Indeed, the money offered—which equals 7.4 percent
of Ohio’s 2020 spending and 7.1 percent of its 2020 budget—is comparable to the offer
(“10 percent of a State’s overall budget”) that NFIB held was coercive. Id. at 582.
Especially given the economic climate—which, as the Interim Rule recognizes, finds
the States and their citizens in dire circumstances, 86 Fed. Reg. 26786—88—it ignores
reality to say that Ohio could simply reject the Act’s offer of funding.

Instead of seriously contending that Ohio had a genuine choice to reject the
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money, the Secretary has focused on arguing that the coercion test is inapplicable to
the Tax Mandate. That test, everyone agrees, applies to Spending Clause legislation
that imposes conditions “as a means of pressuring the States to accept policy
changes.” NFIB, 567 U.S. at 580 (op. of Roberts, C.J.). According to the Secretary,
the Tax Mandate is not that kind of condition: all that it does is limit the permissible
uses of federal funds. Sec. Br., R.29, PageID#253—54. Ohio already addressed the
flaw in that argument: the Tax Mandate does not merely place limits on the expendi-
ture of federal funds; given the breadth of the phrase “indirectly offsets,” the Tax
Mandate also places restrictions on what a State that accepts federal funds can do
with its own funds. Ohio Reply, R.30, PageID#278-80; c¢f. Gruver v. La Bd. of Super-
visors for the La. State Univ. Agric. & Mech. Coll., 959 F.3d 178, 183 (5th Cir. 2020).

While there is no need to belabor that point, it is worth noting that the Interim
Rule, in attempting to solve the ambiguity issue, worsens the coercion problem. As
implemented by the Interim Rule, the Tax Mandate is far more than a restriction on
what States can do with federal funds. The Rule requires each “State to adopt a
federal regulatory system as its own.” NFIB, 567 U.S. at 578 (op. of Roberts, C.dJ.).
In particular, States must conduct their budgeting, and calculate the effects of their
tax policies, on the Treasury Department’s terms. See above 2—5. The States, in other
words, must use their own resources to help the Treasury Department enforce the
Tax Mandate against them. The Mandate thus “conscript[s] state agencies into the
national bureaucratic army.” NFIB, 567 U.S. at 585 (op. of Roberts, C.J.) (quotation

omitted). Conditions with that effect undoubtedly implicate the coercion test.
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B. The Tax Mandate violates the Tenth Amendment.

The Tax Mandate violates the Tenth Amendment, for two reasons. First, the
Tax Mandate tells the States which tax policies they may pursue. Article I does not
mention any “power to issue direct orders to the governments of the States,” Murphy,
138 S. Ct. at 1476. The Mandate purports to issue such orders, however, thus exceed-
ing Congress’s power and violating the Tenth Amendment. Second, the State’s power
to tax is simply too central to state sovereignty to be regulated by Congress at all. Cf.
Coyle v. Smith, 221 U.S. 559, 565 (1911).

Ohio made these arguments in earlier briefs. Ohio Br., R.3, PagelD#43-45;
Ohio Reply, R.30, PageID#282—-84. The State incorporates those arguments by refer-
ence and adds the following observation: the Interim Rule drastically worsens the
Tenth Amendment problem. Congress unconstitutionally commandeers the States,
and thus violates the Tenth Amendment, when it requires them “to enact or admin-
ister a federal regulatory program.” Printz v. United States, 521 U.S. 898, 933 (1997)
(quoting New York v. United States, 505 U.S. 144, 188 (1992)). As already discussed,
the Interim Rule confirms that the Mandate requires the States to administer a fed-
eral regulatory program. That is unconstitutional.

* * *

Often, “the most telling indication of a severe constitutional problem” with leg-
1slation “is a lack of historical precedent to support it.” Seila Law LLC v. Consumer
Fin. Prot. Bureau, 140 S. Ct. 2183, 2201 (2020) (alterations adopted; quotation omit-

ted). So it is here. The Tax Mandate is unprecedented in American history. Never
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before has Congress used its Spending Clause power to impose conditions on state
tax policy. That is because it lacks the power to do so.
II. The Court should enjoin the Mandate and declare it unconstitutional.

The only question left is whether Ohio should win injunctive and declaratory
relief. The answer is “yes.”

A. The Court should issue a permanent injunction.

A plaintiff is entitled to a permanent injunction if: (1) it “suffered an irrepara-
ble injury”; (2) the “remedies available at law, such as monetary damages, are inad-
equate to compensate for that injury”; (3) the “balance of hardships between the plain-
tiff and the defendant” justify an equitable remedy; and (4) “the public interest would
not be disserved be a permanent injunction.” eBay Inc. v. MercExchange, L.L.C., 547
U.S. 388, 391 (2006).

Ohio satisfies every factor. The unconstitutional Tax Mandate has and will
continue to inflict irreparable injury on Ohio. See Op., R.36, PageID#566. That sat-
isfies the first factor. Because Ohio cannot sue the federal government for a monetary
remedy, and because its injuries cannot be redressed with money anyway, “the rem-
edies available at law” are “inadequate.” eBay, 547 U.S. at 391. That satisfies the
second factor. The balance of hardships tip decisively in Ohio’s favor: Ohio has a
strong interest in not being made subject to an unconstitutional law, while the federal
government has no legitimate interest in enforcing such a law. That satisfies the
third factor. Finally, an injunction will promote the public interest because it ensures

“a correct application” of the law and that “the will of the people” will be “effected in
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accordance with [the] law.” Coal. to Defend Affirmative Action v. Granholm, 473 F.3d
237, 252 (6th Cir. 2006) (quotation omitted). That satisfies the fourth and final factor.
Ohio is thus entitled to a permanent injunction.
B. The Court should award declaratory relief.

The Declaratory Judgment Act provides:

In a case of actual controversy within its jurisdiction, ... any court of the

United States, upon the filing of an appropriate pleading, may declare

the rights and other legal relations of any interested party seeking such

declaration, whether or not further relief is or could be sought. Any such

declaration shall have the force and effect of a final judgment or decree
and shall be reviewable as such.

28 U.S.C. §2201(a).

Because Ohio has standing to sue, this case involves an “actual controversy”
within the Court’s jurisdiction. Id. And because the Tax Mandate is unconstitu-
tional, this Court may say so. But the key word is “may.” The Declaratory Judgment
Act leaves federal courts with “unique and substantial discretion in deciding whether
to declare the rights of litigants.” Western World Ins. Co. v. Hoey, 773 ¥.3d 755, 758
(6th Cir. 2014) (quoting Wilton v. Seven Falls Co., 515 U.S. 277, 286 (1995)). That
discretion, however, “must not be unguided.” Id. at 759. Rather, courts should ac-
count for “efficiency, fairness, and federalism,” when deciding whether to exercise
jurisdiction under the Declaratory Judgment Act. United Specialty Ins. Co. v. Cole’s
Place, Inc., 936 F.3d 386, 396 (6th Cir. 2019) (quotation omitted). In this circuit, five
factors, often called the “Grand Truck factors,” guide the decision whether to award

declaratory relief:
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(1) Whether the declaratory action would settle the controversy;

(2) whether the declaratory action would serve a useful purpose in clar-

ifying the legal relations in issue; (3) whether the declaratory remedy is

being used merely for the purpose of procedural fencing or to provide an

arena for a race for res judicata; (4) whether the use of a declaratory

action would increase friction between our federal and state courts and

improperly encroach upon state jurisdiction; and (5) whether there is an
alternative remedy which is better or more effective.
Id. (alteration adopted; quotation omitted).

All five Grand Truck factors support awarding Ohio declaratory relief. The
first two factors, which “often overlap substantially,” id. at 397, are plainly satisfied:
a declaration regarding the Mandate’s constitutionality will settle the controversy
between the parties and clarify the legal relations between Ohio and the federal gov-
ernment. The third factor asks whether a party, by seeking a declaratory judgment,
1s trying to avoid a different forum. See id. at 399. Ohio is not doing that—it sued in
federal court because that is the proper place to raise this constitutional challenge.
For the same reason, an award of declaratory relief will not interfere with state-court
prerogatives, satisfying the fourth factor. Finally, aside from a permanent injunction,
there is no other remedy that would be better or more effective.

Once again, every relevant factor supports awarding Ohio the relief it seeks.

CONCLUSION

The Court should enjoin the enforcement of the Tax Mandate against Ohio and

declare the Tax Mandate unconstitutional.
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