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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK

In the Matter of the Inquiry by LETITIA JAMES, Index No.:
Attorney General of the State of New York, :
Petitioner,
Pursuant to Article 23-A of the New York General
Business Law in regard to the acts and practices of
EASTMAN KODAK COMPANY and JAMES V.
CONTINENZA,
Respondents,
in promoting the issuance, distribution, exchange,

advertisement, negotiation, purchase, investment advice
or sale of securities in or from New York State.

AFFIRMATION OF JEFFREY A. NOVACK IN SUPPORT OF THE ATTORNEY
GENERAL’S EX PARTE APPLICATION FOR AN ORDER
PURSUANT TO GENERAL BUSINESS LAW § 354

JEFFREY A. NOVACK, hereby affirms, under the penalties of perjury, as follows:

1. I am an attorney admitted to practice before the courts of this State and an Assistant
Attorney General in the Office of Letitia James, Attorney General of the State of New York (the
“Attorney General” or “OAG”).

2. I submit this affirmation in support of the Attorney General’s Ex Parte

Application for an Order Pursuant to General Business Law (“GBL”) § 354.
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3. I am familiar with the facts and circumstances of the Attorney General’s
investigation of Eastman Kodak Company (“Kodak” or the “Company”) and James V. Continenza
(“Continenza”) (together, “Respondents”).

4. I submit this affirmation, upon information and belief, based on personal
knowledge and an examination of records and documents contained in the OAG’s files.

5. The Attorney General seeks an Order pursuant to GBL § 354 directing Respondents
to testify and produce certain books and records.

6. The Attorney General has: (1) “determined to commence an action under [Article
23-A of the GBL];” and (2) has additionally determined “upon [her] information and belief that
the testimony of such person or persons is material and necessary.” GBL § 354.

RESPONDENTS

7. Kodak is based in Rochester, New York, is publicly traded on the New York Stock
Exchange under the symbol “KODK,” and has investors who reside in New York.

8. Continenza is the Chief Executive Officer (“CEO”) and Executive Chairman of
Kodak. Continenza has been CEO of Kodak since February 2019.

FACTUAL BACKGROUND

0. The Attorney General is investigating Respondents Kodak and Continenza for
fraudulent practices under the Martin Act (GBL § 352), New York’s securities fraud statute. The
Attorney General commenced a non-public investigation of Respondents following the July 28,
2020 announcement that Kodak had signed a letter of interest with the federal government for a
$765 million loan (hereinafter, “Letter of Interest”), one month after Continenza purchased Kodak

securities on the open market.
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I. KODAK APPLIES FOR A GOVERNMENT LOAN TO LAUNCH A
PHARMACEUTICALS BUSINESS AND GIVES THE PROJECT A
CONFIDENTIAL CODE NAME - “PROJECT TIGER.”

10. Continenza’s stock purchase and the Letter of Interest arose in the context of the
Covid-19 pandemic. As the pandemic took hold in the United States in the spring and summer of
2020, domestic shortages of the chemical building blocks used to manufacture pharmaceuticals
became apparent, and the federal government began searching for private partners with
manufacturing facilities in the United States.

11. This presented an opportunity for Kodak, which operates a specialty chemicals
business along with its well-known print and film businesses. In pursuit of that opportunity,
beginning in March 2020, Kodak sought a federal government grant or loan in order to convert its
manufacturing facilities to produce the chemicals that are used to create medicines.

12. This would have been a major undertaking. Kodak’s principal business was in print
and film, and it had only a limited capability to manufacture these chemicals at the time. In
addition, even before the onset of the Covid-19 pandemic, Kodak was facing a cash crunch, which
resulted in pay reductions and furloughs.

13. Consistent with Kodak’s practice for important and sensitive projects, like a
potential acquisition, disposition, or significant financing, Kodak gave the project a code name —
“Project Tiger” — to maintain its confidentiality.

14. Kodak executives were assisted in their efforts by the CEO of Phlow Corporation
(“Phlow”), a pharmaceutical company based in Richmond, Virginia. Kodak was introduced to
Phlow in March 2020 by the Biomedical Advanced Research and Development Authority.
Throughout the rest of March 2020 (and beyond), Phlow’s CEO worked with Continenza and

Kodak on how to navigate the process of obtaining a federal government grant or loan.
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15. In April 2020, Continenza and Kodak began discussions about securing federal
funding for Kodak’s efforts directly with Peter Navarro, Director of the White House Office of
Trade and Manufacturing, and his deputy.

16. Throughout May 2020, Continenza and Kodak worked to prepare funding
proposals and provide information to Navarro’s office. An internal Kodak document reports that
Kodak employees worked “24/7” and “around the clock™ to satisfy requests from Navarro.

17. At the end of May 2020, Kodak engaged EverGlade Consulting as a technical
consultant to assist in securing a government loan. In connection with the application, Kodak
incurred more than $350,000 in fees for EverGlade’s work during the month of June 2020 alone.

18. Then, on June 1, 2020, Navarro’s deputy connected Kodak with the U.S.
International Development Finance Corporation (“DFC”). The DFC had been given the authority
the prior month to make loans in order to improve supply chains and domestic production of
strategic resources in response to the Covid-19 pandemic. In a text thread among Continenza,
Kodak’s Chief Financial Officer (“CFO”), and Kodak’s General Counsel that day, Kodak’s
General Counsel noted that the process was “[m]oving fast.” Following this introduction,
Continenza and Kodak began working with senior DFC officials on a loan application.

19. On June 9, 2020, Kodak’s Chief Technical Officer (“CTO”) emailed a colleague
with an update on the team’s work. Kodak’s CTO reported that “[it] is going well. Last week,
Kodak team delivered a detailed, 50 page plan for the R&D / manufacturing platform required to
build a US based pharma mfg base. Working on business plans/ market data/ funding options.
Lots to do here.”

20. On June 11, 2020, Kodak’s Managing Director of Corporate Development directed

another Kodak employee to “create a new project clearance list for Project Tiger.” She described
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the project as “a highly confidential project.” Continenza and Kodak’s General Counsel were
included on the Project Tiger clearance list, as well as three dozen other Kodak employees.

21. On June 12, 2020, Kodak’s CTO sent Continenza and Kodak’s CFO a PowerPoint
deck titled “Project Tiger: Application for DFC-DPA Loan Program (DFC-014)” with a draft
timeline projecting the following: the loan application would be submitted on June 26, 2020; the
loan application would be finalized during the end of June 2020; a letter of interest with the federal
government would be signed in mid-July 2020; and the loan would be awarded to Kodak in mid-
August 2020.

22. The PowerPoint deck identified nine different project workstreams. It listed the
“Executive Review and Management” team as including Continenza, Kodak’s CFO, Kodak’s
CTO, and Kodak’s General Counsel. It identified Kodak’s CTO and other senior Kodak officials
as part of the “Core” “day-to-day” team.

23. On June 15, 2020, Kodak and Phlow signed a letter of intent for Phlow to purchase
chemicals from Kodak. In May 2020, the federal government had awarded Phlow a four-year
contract valued at $812 million to lead a team of private industry manufacturers to produce the
supplies for medicines for patients hospitalized with Covid-19.

24. In a cover letter enclosing the letter of intent, Kodak’s CTO explained that the letter
of intent “reflects the conversations with the WH [White House] and with the DFC on achieving
this US-based manufacturing solution.” The letter continued: “Recently, these discussions have
highlighted the necessity for Phlow and Kodak to formalize their intent with a supply agreement
that enables this manufacturing solution and provides part of the basis for a DFC loan to fund
Kodak’s proposal.”

25. That same day, Kodak’s CFO was asked by a colleague whether the CFO was

5

This is a copy of a pleading filed electronically pursuant to New York State court rules (22 NYCRR 8202. 5- b(d)(3)(|))
which, at the tinme of its printout fromthe court system s el ectronic website, had not yet been reviewed an

approved by the County Cl erk. Because court rules (22 NYCRR §202.5[d]) authori ze the County Clerk to rej ect

filings for various reasons, readers should be aware that docunments bearing this | egend may not have been 5 of 15
accepted for filing by the County d erk.



CAUTI ON:  THI' S DOCUMENT HAS NOT YET BEEN REVI EWED BY THE COUNTY CLERK. (See bel ow.) | NDEX NO. UNASSI GNED
NYSCEF DOC. NO 1 RECEI VED NYSCEF: 06/01/2021

“optimistic?” Kodak’s CFO responded, “Optimistic yes!”
26. Then, on June 16, 2020, following additional discussions with senior DFC officials
and Navarro’s deputy, Kodak applied to the DFC for a loan of $655 million.

27. The next day, June 17, 2020, Continenza texted his administrative assistant: “I’ve

'9,

had calls all night with White House.” His assistant responded: “That’s good though!” Continenza

replied: “Very ... Still init. .. Using every angle I know . . . I’ll have no friends left after this in
DC lol[.]”

28. According to a Microsoft Outlook invitation, Continenza met with Kodak’s senior
management on June 18, 2020 via Microsoft Teams. The subject line of the meeting reflected that
the meeting was to provide a “White House Update.”

29. That same day, Kodak sent Project Tiger team members, including Kodak
executives, an email linking to an internal memorandum. The memorandum warned that it was
illegal to trade Kodak stock while in possession of material, non-public information and reminded
the recipients to “pre-clear any transaction with [Kodak’s General Counsel] prior to trading.” It
stated:

Kodak is a publicly traded company. It is illegal to trade in the
securities of a publicly traded company while you are in possession
of material information regarding Kodak that is not generally
available to the public. . . . The penalties for such illegal activity are
severe and may involve fines and/or incarceration. The information
you receive in the course of Kodak’s consideration of the Project
may from time to time constitute such material non-public
information. If you decide to trade in Kodak securities while the
project is on-going, you must pre-clear any transaction with
[Kodak’s General Counsel] prior to trading.

Kodak does not give this admonition on all of its coded projects. Rather, it is generally reserved
for projects with large dollar values or that are otherwise significant.

30. Also on June 18, 2020, in an email to Phlow’s CEO, Continenza wrote: “[A]s I told
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you, Kodak will execute everything we commit to . . . Thank you 100% for everything you are
doing. Not just for Kodak, but for the country. Look forward to building an alliance together for
all of America.”

31. Over the next few days, Kodak employees continued to supplement the loan
application with financial models and other materials, including during the June 20, 2020 Father’s
Day weekend.

II. CONTINENZA PURCHASES KODAK SECURITIES.

32. Throughout this period, Kodak maintained an insider trading policy titled
“Limitations on Trading in Kodak Securities” (the “Insider Trading Policy”) for employees with
“ongoing access to material non-public information.” Several provisions of the Insider Trading
Policy are relevant here:

J The Insider Trading Policy limits trading to so-called “Window Periods” — the
period between the second business day after the public release of a quarterly filing
and one week prior to the quarter’s end.

o The Insider Trading Policy sets a “Clearance Procedure” for transactions in Kodak
securities. It directs: “You are required to pre-clear any transaction in Kodak
Securities even during a Window Period. A request for pre-clearance should be
submitted via email at least one day in advance of the proposed transaction.”
(emphasis in original). It continues: “Upon receipt of your email, your proposed
transaction will be reviewed and you will receive a response whether or not the
transaction is permissible.”

o The Insider Trading Policy defines “material” as information that “a reasonable
investor would consider . . . important in determining whether to buy, sell, or hold
Kodak Securities” and specifically lists as “common examples” of “material non-
public information™ “[s]ignificant new product developments” and “[n]ew major
contracts, orders, suppliers, customers or finance sources.”

33.  Onthe morning of Tuesday, June 23, 2020, Continenza and other Kodak employees
received a mass email reminding them that June 23, 2020 was the last day that the securities trading

window for Kodak stock was open. Kodak’s General Counsel also personally reminded
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Continenza via text message that it was the last day to trade while providing Continenza with the
current price of the stock.

34, During the afternoon of June 23, 2020, Continenza purchased 46,737 shares of
Kodak stock at a weighted average price of $2.22 per share.

35. Continenza and Kodak’s General Counsel have stated that Continenza sought and
received pre-clearance to purchase Kodak stock from Kodak’s General Counsel during a telephone
call either on June 23, 2020 or during the preceding days. However, neither Continenza nor
Kodak’s General Counsel has any recollection of the details of any discussion. Continenza did
not submit a “request for pre-clearance . . . via email at least one day in advance of the proposed
transaction,” per the requirements set forth in the Insider Trading Policy. Nor did Continenza
“receive a response whether or not the transaction [was] permissible,” which is also required under
the Insider Trading Policy. Further, the purported conversation between Continenza and Kodak’s
General Counsel regarding Continenza’s trade was not memorialized in an email or elsewhere.
Nor was there any memorialization of any analysis conducted by Kodak’s General Counsel to
reach the conclusion that the non-public information in Continenza’s possession was not material.

36. The Kodak General Counsel’s purported oral pre-clearance was inconsistent with:
(a) the Insider Trading Policy’s requirement that approval be solicited by email one day prior to
the proposed transaction and that Continenza “receive a response” to the request as to whether the
“transaction [was] permissible;” (b) the Insider Trading Policy’s guidance that new product
developments, new customers, and new financing sources were all potential material events; and
(c) the fact that, in March 2020, Kodak’s General Counsel had directed Continenza to refrain from
trading in light of “the materiality to the company” of a deal of significantly smaller magnitude

and of less salience to investors than the DFC loan.
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III. AT THE TIME OF CONTINENZA’S STOCK PURCHASE, PROJECT TIGER
WAS CONFIDENTIAL, NON-PUBLIC, AND MATERIAL.

37.  On the same day as Continenza’s stock purchase, in recognition of Kodak
employees’ work on the project, and at Continenza’s direction, Kodak awarded $30,000 of
motivational bonuses to a number of employees working on the loan application. Later that day,
Continenza also spoke with the DFC about Kodak’s financial model, which was submitted to the
DFC a few days later.

38. At the time Continenza purchased Kodak stock on June 23, 2020, information about
the loan application was not public and would have been considered important by a reasonable
investor in light of the total mix of information available.

39. By that time, Kodak had already submitted an application to the federal government
for a $655 million loan. The loan would have been high-profile, given the ongoing Covid-19
pandemic and the federal government’s involvement, and potentially transformative for Kodak’s
business.

40.  Kodak itself considered the DFC discussions to be serious enough that they
warranted the attention of senior executives and substantial staff, the engagement of EverGlade as
a technical advisor at significant expense, an award of special bonuses to key Kodak staff, and a
confidential project code name.

IV. KODAK SECURES A LETTER OF INTEREST.

41.  Inthe weeks following the June 23, 2020 stock purchase, Kodak continued to work
on the submission, including by preparing a financial model and business plan and communicating
with the DFC.

42. On June 25, 2020, Kodak had a call with a DFC representative during which they

discussed the financial model and business plan. Later that day, Continenza emailed the DFC
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representative stating: “As I told you, Kodak will execute everything we commit to.”

43. On June 26, 2020, Kodak submitted a completed loan application and business plan
to the DFC for $765 million, comprising the original $655 million, plus $110 million in additional
funds earmarked for interest, principal payments, and operating capital.

44, By June 26, 2020, Kodak projected that the pharmaceuticals project would generate
annual revenues of more than $200 million by 2024 and more than $300 million by 2025, with
further increases in revenue to follow. Kodak also projected internally that the pharmaceuticals
project would soon be profitable, with positive cash flow and annual Earnings Before Income Tax
Depreciation and Amortization of more than $150 million by 2025.

45. These figures were significant in relation to Kodak’s existing business as of June
2020. Kodak’s net operating earnings for all of its businesses in 2019 totaled $116 million, on
approximately $1.2 billion in revenue, and Kodak was experiencing a significant cash crunch.
Thus, the loan represented more than six times Kodak’s net operating earnings and more than 63%
of its revenue for 2019.

46. The DFC evaluated Kodak’s submission over the following few weeks. Then, on
July 22, 2020, a DFC official visited Kodak’s facilities in Rochester, New York. Continenza, who
ordinarily worked from his home office in Minnesota during the pandemic, traveled to Kodak’s
headquarters in Rochester, New York to participate in the DFC official’s visit in person. At the
conclusion of that visit, the DFC official informed Kodak that the DFC would enter into a letter of
interest with Kodak concerning the loan. Kodak understood that a loan would follow within “a
few weeks” after additional diligence.

V. THE LETTER OF INTEREST IS DISCLOSED TO THE MARKET, AND
KODAK’S SHARE PRICE SKYROCKETS.

47. Following the DFC official’s visit, Kodak and the DFC planned for an official in-
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person event to announce the Letter of Interest.

48. On the morning of July 28, 2020, the DFC published a press release announcing
that Kodak and the DFC intended to execute the Letter of Interest to provide Kodak a $765 million
loan, which was also announced that evening during an in-person signing ceremony and press
conference in Rochester, New York, attended by Continenza, other Kodak executives, and federal
government officials, including Navarro. Kodak’s CTO described the announcement as a “Kodak
moment” that he would “remember for a long time.”

49. The pharmaceuticals project set out in the Letter of Interest was essentially identical
in scope to the project contemplated in the loan application that Kodak had submitted to the DFC
on June 16, 2020, seven days before Continenza bought Kodak stock.

50. Continenza also publicized Kodak’s loan during media interviews. In a July 28,
2020 interview with The Wall Street Journal, Continenza predicted that Kodak’s pharmaceutical
business would be able to “get up and running quickly,” that it would make up 30% to 40% of
Kodak’s business over time, and that the loan would create 300 jobs in Rochester and 30 to 50
jobs in Minnesota.

51. Then, in a July 29, 2020 interview with CNBC’s Squawk Box prior to the market
open, Continenza stated that he was “very comfortable” that Kodak could “bank on” the loan from
the DFC, that “[w]e have some work to do,” and that Kodak was “very comfortable we’re gonna
get to the end game. We signed a letter of interest, but we’ve been working on this for a few
months. We feel very comfortable we’re gonna get to the end game or we wouldn’t be probably
sitting here.” Continenza added that “through continuous manufacturing and innovation, we feel
that we can become very competitive,” and that Kodak planned to repurpose “a third or forty

percent” of its facilities for the project.
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52. The market reacted favorably to the Letter of Interest news. On July 28, 2020,
Kodak’s stock price surged more than $7.00 per share from its prior close at $2.62 per share,
opening at $9.63 per share. It reached a high of $11.80 per share on July 28, and nearly 285 million
Kodak shares traded that day, as compared to 75,000 shares two trading days earlier, before closing
at $7.94 per share.

53. On July 29, 2020, the day after the Letter of Interest announcement, Kodak’s stock
reached a high of $60.00 per share, and more than 276 million Kodak shares traded in the market,
before closing at $33.20 per share.

54. On August 7, 2020, following public scrutiny of the loan and trading surrounding
it, the DFC announced that it was putting its loan to Kodak on hold.

VI. KODAK FALSELY CLAIMS THAT CONTINENZA’S TRADING COMPLIED
WITH ITS INSIDER TRADING POLICY.

55. On May 17, 2021, Kodak made two separate filings with the Securities and
Exchange Commission containing false and misleading statements: (1) Form 10-Q, quarterly
report pursuant to Section 13 or 15(d) of the Securities Exchange Act of 1934 for the quarterly
period ended March 31, 2021 (the “May 17, 2021 Form 10-Q”); and (2) Schedule 14A, Proxy
Statement Pursuant to Section 14(a) of the Securities Exchange Act of 1934 (the “May 17, 2021
Amended Proxy Statement”).

56. In the May 17, 2021 Form 10-Q, Kodak wrote to shareholders:

The Attorney General of the State of New York has threatened to file a
lawsuit against the Company and its Chief Executive Officer alleging
violations of New York State’s Martin Act in connection with the Chief
Executive Officer’s purchase of 46,737 shares of the Company’s common
stock on June 23, 2020 (the “Threatened Claim”). This purchase was made
by the Chief Executive Officer during an ‘open window’ period and in
compliance with the Company’s insider trading policy, including pre-
approval by its general counsel. The Chief Executive Officer has never sold
any Kodak shares. The Company considers the Threatened Claim to Be
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unsupported by law or fact and intends to vigorously defend itself against
the Threatened Claim should it be filed.

57.  Kodak’s Chief Accounting Officer and Corporate Controller (Chief Accounting
Officer and Authorized Signatory) signed the May 17, 2021 Form 10-Q on behalf of Kodak,
pursuant to the requirements of the Securities Exchange Act of 1934. Further, Respondent
Continenza and CFO David Bullwinkle signed the Certifications filed with the May 17,2021 Form
10-Q. Continenza and Bullwinkle each certified the following (among other things): (1) that he
had “reviewed the Form 10-Q;” and (2) that “[b]ased on [his] knowledge, this report does not
contain any untrue statement of a material fact or omit to state a material fact necessary to make
the statements made, in light of the circumstances under which such statements were made, not
misleading with respect to the period covered by this report.”

58. Similarly, in the May 17, 2021 Amended Proxy Statement, Kodak wrote to
shareholders:

As reported by Eastman Kodak Company (the “Company”) in its Quarterly
Report on Form 10-Q for the quarter ended March 31, 2021 as filed with
the U.S. Securities and Exchange Commission (the “SEC”) on May 17,
2021, the Attorney General of the State of New York has threatened to file
a complaint against the Company and its Chief Executive Officer, James V.
Continenza, alleging violations of New York State’s Martin Act in
connection with Mr. Continenza’s purchase of 46,737 shares of the
Company’s common stock on June 23, 2020 (the “Threatened Claim™).
This purchase was made by Mr. Continenza during an ‘open window’
period and in compliance with the Company’s insider trading policy,
including pre-approval by its general counsel. Mr. Continenza has never
sold these or any other Kodak shares. The Threatened Claim may or may
not be filed prior to the Annual Meeting of Shareholders of the Company
(the “Annual Meeting”).

59. These statements were false and misleading. As discussed above, Continenza did
not receive pre-clearance in accordance with Kodak’s Insider Trading Policy, which mandates that

pre-clearance be sought by email one day prior to the proposed transaction and that the requester
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“receive a response” from Kodak’s General Counsel approving the proposed transaction prior to
trading.

60. Kodak made these two statements about Continenza’s trading less than 48 hours
before Kodak’s 2021 Annual Meeting of Shareholders (the “Annual Meeting”), during which
Kodak’s shareholders were set to vote on, among other things, whether to re-elect Continenza as
Executive Chairman and whether to approve, through an advisory vote, his 2021 compensation.
Continenza’s 2021 compensation consists of: a base salary of $1,000,000; a cash bonus of
$1,000,000; 200,000 fully vested restricted stock units (“RSUs”); and 300,000 unvested RSUs.
(As a note of comparison, Continenza’s 2020 compensation exceeded $11.9 million). During the
Annual Meeting, which was held virtually on May 19, 2021 at 1:00 p.m. ET, Kodak’s shareholders
re-elected Continenza as Executive Chairman to serve another term of one year, and they approved,
through an advisory vote, Continenza’s 2021 compensation.

OAG’S REQUESTED RELIEF

61. Based on its investigation to date, the OAG has determined to commence an action
for violations of the Martin Act. As explicitly authorized by GBL § 354, the Attorney General
now seeks additional evidence before beginning that action.

62. The Proposed Order accompanying this Affirmation details the relief sought by the
OAG.

63. No previous application for the relief requested in the Proposed Order has been

made by the Attorney General to this or any other court.
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Dated: June 1, 2021
New York, New York

for— Y

JEFFREY A. NOVACK
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