June 9, 2021

The Honorable Alejandro Mayorkas
Secretary of Homeland Security

U.S. Department of Homeland Security
2801 Nebraska Ave., NW

Washington, DC 20528

Mr. Tae D. Johnson

Acting Director

U.S. Immigration and Customs Enforcement
500 12 St. SW

Washington, DC 20536

Dear Secretary Mayorkas and Acting Director Johnson:

We greatly appreciate your work to curtail deportations, roll back draconian interior
enforcement measures, and to end contracts with the Bristol County Sheriff’s Office and the
Irwin County Detention Center.! We urge you to build on this work by protecting individuals
from COVID-19 in Immigration and Customs Enforcement (ICE) detention. Specifically, we
urge you to refrain from re-detaining individuals previously released due to COVID-19 solely
due to the improving pandemic conditions and to continue robust safety measures in ICE
detention centers, including access to vaccines. These steps are vital to fulfilling your obligations
to protect the health and safety of people in ICE custody, ICE staff, and the families who live in
the communities where ICE detention centers exist.

In the past year, the COVID-19 pandemic has spread rapidly throughout ICE detention
facilities. As of May 31, 2021, over 16,000 immigrants in detention have contracted COVID-19,
and at least nine detained people have died after contracting COVID-19 in ICE custody.? The
prevalence of COVID-19 in ICE detention facilities is 20 times greater than in the general public,
and five times greater than in prisons.’> Conditions of confinement continue to endanger the
safety of detained people, staff, and communities surrounding ICE detention facilities. COVID-
19 in detention has led to major outbreaks in local communities, as staff have grown ill and died,
while furthering the spread of the virus.* While vaccines are readily available in communities
throughout the United States, as of May 7, 2021, less than seven percent of people detained in
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ICE custody nationwide had received COVID-19 vaccines.> COVID-19 outbreaks continue to
spread in detention facilities across the country.’

As a result of the conditions of confinement in ICE detention facilities and the risk of
spread in congregate settings, federal courts nationwide have ordered ICE to release thousands of
people from custody to ensure their safety throughout the COVID-19 pandemic. We appreciate
that ICE has also released many more individuals, including those who are medically vulnerable,
as a matter of agency discretion.” The overwhelming majority of these individuals are now living
safely at home with their families, with clear improvements to their health. They are now
providing valuable support to their communities and loved ones, in compliance with the terms of
their release, posing no danger to the community.®

These formerly detained people, however, continue to live with the constant fear of re-
detention by ICE. ICE’s position regarding the re-detention of people released due to COVID-19
has been inconsistent across individual Field Offices, causing great uncertainty for formerly
detained people. In some commendable instances, ICE has agreed not to re-detain anyone
released as a result of COVID-19 related litigation.’ In other instances, however, ICE stated that
the agency has not yet come to a decision regarding re-detention, or has actively argued for the
re-detention of people previously released by court order solely due to the availability of
vaccines and decreased community spread, not as a result of an individualized determination of
public safety threat or ability to comply with the terms of release.!® As of now, there seems to be
no clear indication as to the Agency’s position regarding re-detention of medically vulnerable
people released as a result of a nationwide class action suit.!!
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Last Congress, Rep. Jayapal introduced the Federal Immigrant Release for Safety and
Security Together (FIRST) Act, that would move immigrants out of detention and halt
immigration enforcement against individuals not deemed a significant public safety risk during
the COVID-19 pandemic and future public health emergencies.!? This legislation would have
ensured that individuals released from detention during the pandemic would not be forced to
return to detention solely as a result of the public health emergency ending, unless an
individualized determination is made that the person is a threat to public safety or alternatives to
detention are insufficient to guarantee attendance at immigration proceedings. Re-detaining
individuals solely as a result of our nation’s recovery from the pandemic is unacceptable. We
continue to call for critical protections, including the continued release of people from custody,
especially for those who are medically vulnerable to COVID-19.

We respectfully request that DHS and ICE take prompt action to ensure that there is a
clear policy regarding individuals who have been released from detention due to COVID-19, and
that no one is re-detained solely as a result of our nation’s recovery from the pandemic. In
addition, we request that DHS and ICE ensure that health and safety measures, releases from
custody, and vaccination protocols are reviewed, improved, and enacted at detention facilities to
ensure robust protections for those that remain detained.

Thank you for your prompt attention to this matter.

Sincerely,
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