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CORPORATE DISCLOSURE STATEMENT 

 Pursuant to Federal Rule of Appellate Procedure 26.1, the undersigned coun-

sel of record for Appellant Caribe Restaurant and Nightclub, Inc. hereby files its 

corporate disclosure statement as follows: 

 Caribe Restaurant and Nightclub, Inc. is a nongovernmental corporate party. 

 No publicly held corporation owns 10% or more of the stock of Caribe Res-

taurant and Nightclub, Inc.  

Date: July 22, 2021. 

Burns Bowen Bair LLP 
  
/s/ Timothy W. Burns 
Timothy W. Burns 
BURNS BOWEN BAIR LLP 
One South Pinckney Street, Suite 930 
Madison, Wisconsin  53703 
Telephone:  608-286-2302 
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STATEMENT REGARDING ORAL ARGUMENT 
 

In California, hundreds of businesses have made claims under their insurance 

policies for loss of business income resulting from “direct physical loss of or damage 

to property” caused by COVID-19. The insurers have routinely denied these claims, 

forcing the businesses to file suit. Some suits, like Appellant’s, allege actual 

COVID-19 infection of the premises, and not just closure orders by civil authorities. 

But many do not. Federal district courts confronting these issues have reached con-

tradictory results, and have even disagreed on their interpretation of California 

caselaw. In fact, California courts have not directly addressed the issues presented 

by this appeal. And confusion and contradiction reigns in court decisions regarding 

these issues throughout the country. 

Appellant requests oral augment because it would assist the Court in: (i) un-

derstanding how the policy and facts of this case differ from others that are pending 

before the Court, (ii) interpreting and applying the relevant California caselaw, and 

(iii) understanding the rationales of the federal district decisions that have addressed 

the issues, some of which are sound, but others which are not. Oral argument is 

merited not just because of the confusing and contradictory lower court caselaw and 

the novel issues presented by this appeal, but also because California businesses 

have hundreds of millions of dollars at stake in the COVID-19 class action suits. 
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In addition to this appeal, there are at least three others involving insurance 

claims for loss of business income related to COVID-19: 

No. 21-55123, Selane Products Inc. v. Continental Casualty Company, 
and No. 20-16858; 

No. 20-16858, Mudpie, Inc. v. Travelers Casualty Insurance Company 
of America; and 

No. 20-17422, Chattanooga Professional Baseball LLC et al v National 
Casualty Company et al. 

Although these appeals involve some common facts and issues, they also vary 

in some important respects. Appellant’s allegation of the physical presence of 

COVID-19 in the premises distinguishes its appeal from the Mudpie and Chatta-

nooga appeals where no such allegation is made. An important difference between 

this appeal and the Selane appeal is that Appellant’s dine-in and nightclub facility is 

open to the general public, whereas Selane’s manufacturing facility is not. Therefore, 

Appellant’s appeal presents important issues not presented in Selane, Mudpie, and 

Chattanooga. Further, the arguments and authorities in the briefs in these appeals 

vary to some degree. So, the Court would benefit from hearing oral argument from 

Appellant, as well as the parties to these other appeals.  
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JURISDICTIONAL STATEMENT 

This is a class action suit. The Class Action Fairness Act (“CAFA”) confers 

jurisdiction on federal courts over class actions when the matter in controversy ex-

ceeds $5,000,000 and “any member of a class of plaintiffs is a citizen of a State 

different from any defendant.” 28 U.S.C. § 1332(d)(2)(A). Unlike the complete di-

versity of citizenship generally required by section 1332(a), the CAFA requires only 

“minimal diversity.” Ehrman v. Cox Communications, Inc., 932 F.3d 1223, 1226 

(9th Cir. 2019), cert. denied, 140 S. Ct. 2566 (2020). 

The District Court properly exercised subject-matter jurisdiction over this 

CAFA lawsuit because Appellant-Plaintiff’s allegations in its First Amended Com-

plaint (Complaint) satisfy these two jurisdictional requirements 28 U.S.C. § 

1332(d)(2)(A). 3-ER-205, ¶¶ 16. None of the parties have challenged Plaintiff-Ap-

pellant’s jurisdictional fact allegations. 

On April 9, 2021, the District Court issued an Order granting Appellee’s Mo-

tion to Dismiss, which disposed of all of Appellant’s claims. 1-ER-4–10. On April 

23, 2021, Appellant timely filed its Notice of Appeal. FED. R. APP. P. 4(a)(1)(A); 3-

ER-285–89. This Court has jurisdiction over this appeal from a final decision of the 

district court pursuant to 28 U.S.C. § 1291.  
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STATEMENT OF THE ISSUES 

Appellant Caribe Restaurant & Nightclub, Inc. (d/b/a Laz Luz Ultralounge) 

(hereafter, “Caribe”) purchased an all-risk insurance policy (Policy) that covers the 

loss of business income and extra expense sustained due to the suspension of opera-

tions caused by “direct physical loss of or damage to property” at the covered prem-

ises. 3-ER-210–12, ¶ 44; 3-ER-230–284. 

Caribe’s Complaint alleges it sustained substantial losses of business income 

and extra expense due to the suspension of its restaurant and nightclub operations 

caused by: (1) unsafe property and impaired business functions of covered proper-

ties, suspension or reduction of business, dangerous physical conditions of covered 

properties, and suspension of operations, all due to COVID-19, and (2) orders of 

civil authorities limiting the use of and access to its premises. The Complaint alleges 

that such infection diminished the functionality and useable space of its facilities that 

could be used, and therefore constituted a “direct physical loss of or damage to prop-

erty” under the Policy.  

The District Court erred by dismissing the action based on its erroneous con-

clusion that Caribe failed to allege any plausible claim for coverage under the Policy. 

The dismissal is predicated on errors that the District Court made in construing the 

Policy term—“direct physical loss of or damage to property.” The specific errors or 

issues are: 
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1. The Complaint alleges that COVID-19 was present at Caribe. Did the Dis-
trict Court err by finding that such presence of the deadly virus is not 
“physical . . . damage to property” because COVID-19 allegedly did not 
physically alter the facility, even though the virus is material matter that 
made the facility different and unsafe, and diminished its functionality and 
useable space? 

2. In addition to “damage to property”, the Policy also covers “loss of prop-
erty.” Because “loss of” is connected to “damage to” by the disjunctive 
“or”, the terms “loss of” and “damage to” have different meanings. Did the 
District Court err by equating “loss of property” with “damage to property” 
and, as a result, erroneously conclude that “loss of property” requires a 
physical alteration of the property? 

3. Did the District Court err by failing to recognize, as many courts have, that 
a temporary loss of functionality of property caused by a physical force 
(such as COVID-19 infection) is a “direct physical loss of property”? 

4. Did the District Court err by failing to recognize that the loss of use of 
premises due to civil authority orders is a “direct physical loss of prop-
erty”? 

Lastly, this appeal presents the issue of whether this Court should certify the 

above-questions of state law to the California Supreme Court pursuant to California 

Rule of Court 8.548, given the importance of these issues to thousands of California 

businesses and the absence of California appellate court opinions on these issues. 

ADDENDUM 
 

Seven state court orders (not available on Westlaw), statutes, and rules cited 

in this brief appear in the Addendum at the end of this brief. 

STATEMENT OF THE CASE 

Caribe operates Laz Luz, a restaurant and nightclub in Bonita, California. 
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The COVID-19 Pandemic and Closure Orders 

In early 2020, both the State of California and San Diego County issued orders 

in response to the COVID-19 pandemic. 3-ER-209, ¶¶ 35–38. On March 16, 2020, 

San Diego County issued an order that prohibited dine-in-eating and closed all bars 

in the county. Id. ¶ 36. On March 19, 2020, the State of California issued a civil 

authority order requiring the closure of bars and banning onsite dining in California.  

Id. ¶ 35. The San Diego County and California closure orders were issued in re-

sponse to COVID-19’s rapid spread throughout California. Id. ¶ 37. Violations of 

the San Diego County and State of California Closure Orders were punishable by 

fine, imprisonment, or both.  Id. ¶ 38. 

Caribe alleges that it was required to suspend or limit operations because it 

lost the use of its dine-in and nightclub facility due to unsafe conditions created by 

the physical presence of COVID-19 and the resulting Closure Orders. Consequently, 

it sustained substantial loss of business income and extra expense. 3-ER-209, ¶ 33. 

Provisions of the Policy under which Caribe Submitted Claims 

Caribe purchased an all-risk insurance policy from Topa Insurance Company 

(“Topa”), including Business Income (and Extra Expense) Coverage, commonly 

called business interruption insurance. 3-ER-203, 206–207, ¶¶ 2, 20–21. In the Spe-

cial Property Coverage Form provide to Plaintiff under the heading “Covered Causes 
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of Loss,” Topa agreed to “pay for direct physical loss” to Covered Property “unless 

the loss is excluded or limited by” the Policy. Id. ¶ 21.  

At issue in this appeal is the claim Caribe submitted to Topa under four sec-

tions of the Special Property Coverage. 3-ER-210; 3-ER-271–79; 3-ER-272; 3-ER-

264; 3-ER-275. First, the Business Income section obligates Topa to “pay for the 

actual loss of Business Income … sustain[ed] due to the necessary ‘suspension’ of 

[Caribe’s] ‘operations’ during the “period of restoration.” 3-ER-271. This provision 

states that coverage attaches if the suspension was “caused by direct physical loss of 

or damage to” the property. Id. Second, the Extra Expense section covers extra ex-

pense incurred during the “period of restoration” of operations. Id. Third, the Civil 

Authority coverage obligates the insurer to pay for loss caused by the action of a 

civil authority that prohibits access to the insured premises. 3-ER-272.1   Last, Car-

ibe’s losses are covered under the Policy under the Duties in the Event of Loss pro-

vision (commonly known as “Sue and Labor” provision). 3-ER-264; 3-ER-275.   

Unlike claims made by the insureds in the Mudpie and Chattanooga appeals 

pending before this Court, Caribe alleges that it sustained loss of income and extra 

expense not just because of the closure orders, but also because COVID-19 was pre-

sent on its property. 3-ER-210, ¶ 39. Nevertheless, Topa denied its claims. 

 
1 The District Court also held that Caribe is not entitled to coverage under the 

Civil Authority section of the Business Income Coverage. Caribe does not challenge 
that ruling. 
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The District Court Litigation 

Caribe’s Complaint alleges that the outbreak and the presence of COVID-19: 

(i) caused “direct physical loss of or damage to” the Covered Property; (ii) denied 

Caribe use of the Covered Property; and (iii) caused Caribe to suspend operations. 

3-ER-204–10, ¶¶ 10, 11, 14, 39. Caribe’s property lost its “normal functionality”; 

Caribe lost complete use of its property prior to COVID-19 being brought under 

slight control, and after than only gained limited use of the property. Id. ¶¶ 11, 12, 

39. In sum, COVID-19’s presence in the property and the resulting closure orders 

caused “direct physical loss of or damage to the property,” requiring the suspension 

of operations. 3-ER-204–10, ¶¶ 10, 11, 14, 39. 

Dismissal of Action 

Topa  moved to dismiss Caribe’s Complaint for failure to state a claim. 2-ER 

112–200. The District Court granted the motion and dismissed the action. 1-ER-4–

10. 

SUMMARY OF THE ARGUMENT 

The Policy covers the loss of business income and extra expenses sustained 

due to the suspension of operations caused by “direct physical loss of or damage to 

property” at the covered premises. 3-ER-271–79. Caribe paid a large premium to 

Topa expecting that it would be fully protected from business interruption losses 

caused by the loss of property, regardless of the cause or duration of the loss, because 

Case: 21-55405, 07/22/2021, ID: 12179597, DktEntry: 13, Page 19 of 141



20 

no such limits were stated in the Policy. Those expectations were dashed by the Dis-

trict Court, which departed from California law by reading the Policy not as layper-

son based on ordinary meanings of the terms as California law requires, but as a 

lawyer attempting to decipher inapplicable California caselaw. Consequently, Car-

ibe has wrongly been deprived of its bargained-for protection for loss of income. 

And, the loss of income Caribe has suffered has been staggering. Even the District 

Court expressed sympathy and acknowledged that Caribe “is suffering economically 

from the unprecedented COVID-19 pandemic.”  1-ER-10. 

Specifically, Caribe’s Complaint alleges it sustained substantial losses of 

business income and extra expenses due to the suspension of its operations caused 

by: (1) presence of COVID-19 on its property and (2) civil authority orders prohib-

iting or limiting use of and access to its premises. 3-ER-210, ¶¶ 39–41. Such pres-

ence of COVID made the dine-in-facility and nightclub unsafe for use, diminished 

the functionality and useable space of Caribe, and therefore constituted a “direct 

physical loss of or damage to property” under its Policy. 3-ER-204–07, ¶¶ 12, 26. 

The District Court made four errors in construing the Policy terms—“direct 

physical loss of or damage to property”—which led it to wrongly conclude that Car-

ibe failed to allege a plausible claim for coverage under the Policy. First, the District 

Court wrongly found that COVID-19’s presence did not physically alter or damage 

Caribe’s nightclub and dine-in facility by making the property unsafe. “Alter” is 
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defined in Webster’s Dictionary as “to make different without changing into some-

thing else.” The presence of COVID-19 made the facility different—it made it less 

functional and diminished usable space. The District Court improperly invaded the 

fact-finding role of the jury by finding that COVID-19 does not, as a factual matter, 

physically alter the property. 

Second, the District Court erred by failing to recognize that: (1) “loss of prop-

erty” and “damage to property” have separate meanings because they are connected 

by the disjunctive “or” and (2) even if “damage to property” may require physical 

alteration, “loss of property” does not. In fact, that holding conflicts with two Cali-

fornia court decisions (Hughes and Universal Savings Bank), two federal court de-

cisions construing California law (Total Intermodal and Mudpie), and numerous 

other decisions discussed herein.  

Third, the District Court erred by failing to recognize, as many courts have, 

that a temporary “loss of functionality of property” caused by a physical force (such 

as COVID-19) is a “direct physical loss of property.” For example, in Studio 417, 

the federal district court held that the plaintiff restaurants plausibly alleged a “direct 

physical loss” under the ordinary meaning of that phrase, based on allegations that 

COVID-19 was physical present and that COVID-19 attached to and deprived the 

plaintiffs of their restaurant property by making it unsafe. This holding is supported 

by many decisions, including Mudpie and Gregory Packaging. 
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Fourth, the District Court erred by failing to recognize that orders of civil au-

thorities prohibiting the use of Caribe’s dine-in and nightclub facility are a “direct 

physical loss of property.” Such was the interpretation of that policy language of 

three federal district court decisions, Kingray, Henderson Road, and Society Insur-

ance. 

Most important, the District Court violated the California rule that a court 

must look first to the language of the contract to ascertain the ordinary meaning that 

a layperson would attach to it. California courts in insurance cases regularly turn to 

dictionaries to ascertain the ordinary meaning of words. The District Court made no 

attempt to read the Policy as a layperson or determine the meaning of the Policy 

terms based on its ordinary meanings as defined by the dictionary. Instead, it read 

the terms like an attorney determining its meanings based on its misapplication of 

caselaw.  

Had the District Court followed California rules for interpreting insurance 

policies, it would have found coverage under both provisions of the Policy—“loss 

of property” and “damage to property.”  

As to “damage to property,” a layperson would not conclude, as the District 

Court did, that COVID-19’s presence at Caribe’s dine-in and nightclub property did 

not alter or make it different. 

Case: 21-55405, 07/22/2021, ID: 12179597, DktEntry: 13, Page 22 of 141



23 

As to “loss of property,” the ordinary meaning of these terms as defined by 

the dictionary requires only that the insured lost its property or its use for some pe-

riod of time, regardless of the cause. A layperson would conclude that Caribe’s loss 

of its dine-in-and nightclub facility for several months because of the presence of 

COVID-19 and the Closure Orders is a “direct physical loss of property.” The loss 

of the dine-in and nightclub facility is “direct” because it has a “causal relationship” 

to the COVID-19 infection and the Closure Orders. The loss is “physical” because 

the nightclub and dine-in facility has a “material existence.” A layperson would not, 

as the District Court did, interpret “physical loss or damage” to require a “physical 

alteration”—terms that the carrier did not bargain to include in the Policy.  

Multiple federal district courts, including those in California, presented with 

the same policy terms, after reviewing their ordinary meanings as defined by the 

dictionary, have agreed that the policies cover business losses from COVID-19. See 

Kingray, Henderson Road, Studio 417, Kern, and Elegant Massage. Further, another 

California district court has decided that allegations of virus on the premises consti-

tutes physical loss or damage to property. The Madera Group, LLC v. Mitsui Sumi-

tomo Ins. USA, Inc., Case No. 2:20-cv-07132-JAK-AFM, 2021 WL 2658498, at *8-
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10 (III.B.2.b) (C.D. Cal. June 25, 2021)2 (“Constructing the allegations in the Com-

plaint as true, it cannot be determined, as a matter of law, that the ‘statistically cer-

tain’ presence of COVID-19 in Plaintiff’s restaurants could not cause a ‘direct phys-

ical loss of or damage to property.’”).  

Moreover, many California state courts have also denied motions to dismiss 

and motions for judgment on the pleadings in other COVID-19 business interruption 

cases, deciding that allegations of virus on the premises constitutes physical loss or 

damage to property. See P.F. Chang’s, Goodwill Inds., Boardwalk Ventures. 

So, at a minimum, Caribe’s interpretation is reasonable and the Policy is am-

biguous as to whether it covers a temporary loss of the dine-in and nightclub facility 

due to COVID-19 infection or civil authority orders prohibiting its use. The District 

Court erred by not construing this ambiguity in favor of coverage. 

Caribe therefore alleged a plausible claim under the ordinary meaning of the 

Policy terms. 

Finally, this appeal presents novel issues of California state law. This Court 

therefore should certify the issues to the California Supreme Court. 

 
2 The Court granted the Motion to Dismiss on other grounds (namely, a virus 

exclusion) but allowed leave to amend. 
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ARGUMENT 

I. Standard of Review 

The Ninth Circuit reviews de novo a district court’s dismissal under Rule 

12(b)(6) of the Federal Rules of Civil Procedure, accepts all factual allegations in 

the complaint as true, and construes the pleadings in the light most favorable to the 

nonmoving party. Curtis v. Irwin Indus., Inc., 913 F.3d 1146, 1151 (9th Cir. 2019). 

A complaint must provide “enough facts to state a claim to relief that is plausible on 

its face.” Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570 (2007). “A claim has facial 

plausibility when the plaintiff pleads factual content that allows the court to draw 

the reasonable inference that the defendant is liable for the misconduct alleged.” 

Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009). The Ninth Circuit has clarified that (1) 

a complaint must “contain sufficient allegations of underlying facts to give fair no-

tice and to enable the opposing party to defend itself effectively,” and (2) “the factual 

allegations that are taken as true must plausibly suggest an entitlement to relief, such 

that it is not unfair to require the opposing party to be subjected to the expense of 

discovery and continued litigation.” Starr v. Baca, 652 F.3d 1202, 1216 (9th Cir. 

2011). 

 “The meaning and interpretation of an insurance contract is a question of law 

reviewed de novo.” Blue Ridge Ins. Co. v. Stanewich, 142 F.3d 1145, 1147 (9th Cir. 

1998). The Ninth Circuit reviews a district court’s interpretation of state law under 
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the same de novo standard as it does questions of federal law. Premier Commc’ns 

Network, Inc. v. Fuentes, 880 F.2d 1096, 1102 (9th Cir. 1989).  

II. California Principles for Interpreting Insurance Policies 
 

In this diversity case brought under California state law, this Court “must ap-

ply the substantive law of California, as interpreted by the California Supreme 

Court.” Moore v. Mars Petcare US, Inc., 966 F.3d 1007, 1016 (9th Cir. 2020). 

Under California law, interpretation of an insurance policy is a question of 

law, subject to the ordinary rules of contractual interpretation. See Bank of the West 

v. Superior Court, 2 Cal.4th 1254, 1264, 10 Cal.Rptr.2d 538, 833 P.2d 545 (1992); 

Waller v. Truck Ins. Exch., Inc., 11 Cal.4th 1, 18, 44 Cal.Rptr.2d 370, 900 P.2d 619 

(1995); AIU Ins. Co. v. Superior Court, 51 Cal.3d 807, 818, 274 Cal.Rptr. 820, 799 

P.2d 1253 (1990). Policy language must be interpreted “in context, with regard to its 

intended function in the policy,” keeping in mind that “[t]he fundamental goal of 

contractual interpretation is to give effect to the mutual intention of the parties.” 

Bank of the West, 2 Cal.4th at 1264–65. When the contract is clear, “it governs.” Id.  

Significantly, California law requires courts to read an insurance policy as a 

layperson would, not as an attorney or insurance expert might analyze it. E.M.M.I. 

Inc. v. Zurich Am. Ins. Co., 32 Cal.4th 465, 471 (2004). And if there is an ambiguity 

in the policy, it should be resolved against the insurer and in favor of coverage. Bank 

of the West, 2 Cal.4th at 1264–65. 
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The Ninth Circuit has recognized the above principles as a correct statement 

of California law. See AXIS Reinsurance Co. v. Northrop Grumman Corp., 975 F.3d 

840, 847 (9th Cir. 2020). 

III. The District Court Erred by Dismissing the Action Because the             
Complaint States Plausible Claims 

 
Caribe’s Policy covers the loss of business income and extra expense sus-

tained due to the suspension3 of operations caused by “direct physical loss of or 

damage to property” at the covered premises. 3-ER-271. The ultimate question pre-

sented here is whether a restaurant’s loss of its dine-in restaurant and nightclub (be-

cause of unsafe conditions created by COVID-19 infection of the facility and the 

resulting civil authority orders) is either a “damage to property” or a “loss of prop-

erty” under the Policy.  

The District Court got the answer wrong because it violated the California rule 

that a court must “look first to the language of the contract in order to ascertain its 

plain meaning or the meaning a lay person would ordinarily attach to it.” Waller, 11 

Cal.4th at 18.  

 
3 “Suspension” is defined in the Policy as “the slowdown or cessation of your 

business activities. 3-ER-279. Thus, suspension includes a slowdown of activities. 
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A. Caribe Has Adequately Alleged That COVID-19 Damaged Its 
Property 

 The Complaint Alleges a Physical Alteration of the Property   

The District Court interpreted MRI Healthcare Ctr. of Glendale, Inc. v. State 

Farm Gen. Ins. Co., 187 Cal. App. 4th 766, 779-80, 115 Cal.Rptr.3d 27 (2010), as 

requiring a “physical alteration” to the property for coverage to attach under the pro-

vision of Caribe’s Policy, “direct physical loss of or damage to property.” 1-ER-8. 

While Caribe disagrees with that interpretation of MRI Healthcare or that it applies 

here to different policy language and facts, Caribe’s Complaint meets that physical 

alteration requirement.  

Caribe alleged structural alteration in two ways: (1) infestation by a harmful 

agent; and (2) diminishment of functional space and loss of functionality of covered 

property. E.g., 3-ER-204–208, ¶¶ 10-14, 26-27.  

Due to COVID-19, the covered property “has become unsafe . . .” 3-ER-207, 

¶ 26. 

Webster’s dictionary defines “alter” as “to make different without changing 

into something else.”4 Similar to Webster’s definition, MRI Healthcare equates al-

teration with a “physical change in the condition of the property.” 187 Cal.App.4th 

at 778. COVID-19 altered or made Caribe’s property different by adding a harmful 

 
4 https://www.merriam-webster.com/dictionary/alter (last accessed July 20, 
2021). 
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agent that was not there before. The Policy does not state that the damage must be 

perceptible to sight. In fact, the Policy covers expenses to extract pollutants, which 

is defined to include any contaminant, vapor, or fumes. 3-ER-257–259, 279. Many 

contaminants, vapors, and fumes are not perceptible to sight. 

 Infestation By Harmful Agents Constitutes Physical Alteration 
and Direct Physical Loss 

The presence of COVID-19 constitutes direct physical loss or damage to prop-

erty, even if that term requires a structural alteration. COVID-19 particles, though 

unseen, physically alter their property surfaces in a manner that causes loss and dam-

age by rendering affected premises dangerous to human health. Accordingly, on 

multiple occasions, courts have held that infestation of covered property by micro-

scopic entities that are harmful to human health—including COVID-19—constitutes 

“direct physical loss or damage.”   

Multiple California Superior Court cases have decided that allegation of virus 

on the premises constitutes physical loss of or damage to property.  For example, in 

P.F. Chang’s China Bistro, Inc. v. Certain Underwriters at Lloyds London, the court 

denied the motion for judgment on the pleadings in the policyholder’s favor in a 

COVID-19 business interruption case and held that the requirement of “physical loss 

or damage to property” was met in one or more ways, including by the: 1) “actual or 

potential presence of the virus in the air” at the covered property; 2) “the necessity 
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of modifying physical behaviors through manners such as social distancing, avoid-

ing confined indoor spaces” whether or not those practices were mandated by gov-

ernment order; 3) government orders that required physical spaces to be shut down; 

and/or 4) “the need to mitigate the threat or actual physical presence of virus on 

door-handles, tables, silverware. . .”.  No. 20STCV17169, 2021 WL 818659, at *1 

(Cal. Super. Ct., Los Angeles Cnty, Feb 4. 2021). Similarly, the court in Goodwill 

Indus. of Orange Cnty. v. Philadelphia Indem. Ins. Co., overruled the insurer’s gen-

eral demurrer and ruled in the policyholder’s favor, holding that it could not deter-

mine as a matter of law that the complaint’s allegations do not show a “direct phys-

ical loss” where the complaint alleged COVID-19 was present on the covered prop-

erty and caused direct physical loss and damage to the property. No. 30-2020-

01169032-CU-IC-CXC, 2021 WL 476268, at *2-3 (Cal. Super. Ct. Jan. 28, 2021 

(Wilson, J.).  Likewise, in Boardwalk Ventures CA, LLC v. Century-Nat’l Ins. Co., 

the court denied the insurer’s motion for judgment on the pleadings where the poli-

cyholder’s complaint alleged that COVID-19 caused physical loss or damage to the 

property. No. 20STCV2759, 2021 WL 1215892, at *4 (Cal. Super. Ct. Mar. 18, 

2021). 

Holdings related to infestation causing physical loss or damage to property 

are not just limited to California state courts. In Cooper v. Travelers Indemnity Co., 
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the Northern District of California held that the presence of e-coli bacteria in a res-

taurant’s well, which forced the restaurant’s closure, constituted direct physical dam-

age to the property.  C-01-2400-VRW, 2002 WL 32775680, at *5 (N.D. Cal. Nov. 

4, 2002). Specifically, the Court noted that any other type of physical damage or 

structural alteration of property was not required by the terms of the insured’s “all-

risks” policy to trigger coverage of loss of business income. See id. at *4-5.   

Courts around the country have reached similar results.  See General Mills, 

Inc. v. Gold Medal Insurance Co., 622 N.W.2d 147, 152 (Minn. Ct. App. 2001) 

(finding that cereal oats infested by pesticide constituted direct physical loss); Stack 

Metallurgical Services, Inc. v. Travelers Indem. Co. of Connecticut, CIV. 05-1315-

JE, 2007 WL 464715, at *6–9 (D. Or. Feb. 7, 2007) (finding that contamination of 

a furnace by lead particles constituted direct physical loss or damage); Prudential 

Property & Cas. Ins. Co. v. Lillard-Roberts, No. CV–01–1362–ST, 2002 WL 

31495830, at *7–10 (D. Or. June 18, 2002) (holding that the presence of mold in 

covered property and the risk of systemic fungal disease constituted “direct physical 

loss to property”); Columbiaknit, Inc. v. Affiliated FM Ins. Co., No. Civ. 98–434–

HU, 1999 WL 619100, at *6 (D. Or. Aug. 4, 1999) (noting that “physical damage 

can occur at the molecular level and can be undetectable in a cursory inspection” 

and holding that the presence of microbial mold and fungi constituted “direct phys-

ical loss.”); Farmers Insurance. Co. of Oregon v. Trutanich, 123 Or. App. 6, 10-11, 
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858 P.2d 1332, 1335-36 (1993) (holding that a pervasive odor which “infiltrated” a 

home as a result of tenants’ cooking of methamphetamine physically damaged the 

house, causing “direct physical loss”); see also Largent v. State Farm Fire & Cas. 

Co., 116 Or. App. 595, 597-98, 842 P.2d 445, 446 (1992) (holding that airborne 

vapors and particulates discharged during the cooking of methamphetamine dam-

aged a rental house, resulting in direct physical loss); Oregon Shakespeare Festival 

Ass’n v. Great American Insurance Co., No. 1:15-CV-01932-CL, 2016 WL 

32674227, at *9 (D. Or. June 7, 2016), vacated by stipulation of the parties, No. 

1:15-CV-01932-CL, 2017 WL 1034203 (D. Or. Mar. 6, 2017) (finding that smoke 

infiltration of an outdoor theater that resulted in the cancellation of performances 

because the air contained an “unhealthy level of particulates” constituted “direct 

physical loss or damage”); Gregory Packaging, Inc. v. Travelers Property Casualty 

Co., No. 2:12-CV-04418 WHW, 2014 WL 6675934, at *3, *6 (D.N.J. Nov. 25, 

2014) (holding that the discharge of ammonia gas inflicted direct physical loss of or 

damage); W. Fire Ins. Co. v. First Presbyterian Church, 437 P.2d 52, 55 (Colo. 

1968) (holding that church building sustained physical loss when it was rendered 

uninhabitable and dangerous because of the accumulation of gasoline under and 

around the church); Sentinel Mgmt. Co. v. N.H. Ins. Co., 563 N.W.2d 296, 300–01 

(Minn. Ct. App. 1997) (holding that contamination by asbestos fibers released from 
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asbestos containing materials constituted a fortuitous, direct physical loss covered 

under an all-risk, first-party property insurance policy).  

In its Complaint, Caribe alleged that (1) COVID-19 presented a dangerous 

physical condition on property (3-ER-210, ¶ 40), (2) the presence of COVID-19 ren-

dered the property unsafe (id. ¶ 9), (3) COVID-19 has impaired Caribe’s property 

by making it unusable in the way it was previously used (id. ¶ 10), and (4) the pres-

ence and threat of COVID-19 forced Caribe to suspend or reduce business on its 

property to avoid further harm (id. ¶¶ 8-10; 85).  Accordingly, Caribe sufficiently 

alleged “direct physical loss of or damage” to property. 

 Impairment of Function Constitutes “Direct Physical Loss or 
Damage” And Is Also Structural Alteration 

California courts have held that properties sustained direct physical loss or 

damage when they lose habitability or functionality, including commercial function-

ality.  See Thee Sombrero, Inc. v. Scottsdale Ins. Co., 28 Cal. App. 5th 729, 734, 239 

Cal. Rptr. 3d 416, 420 (2018).  

In Thee Sombrero, a policyholder sought coverage for “property damage” 

when the policyholder was required to operate his nightclub only as a banquet hall 

following a shooting at the premises that resulted in the revocation and replacement 

of the policyholder’s permit to operate the nightclub.  See Thee Sombrero, Inc., 28 

Cal. App. 5th at 734, 239 Cal. Rptr. 3d at 420.  In its reasoning, the California ap-
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pellate court in this case pointed out that the loss of functionality or loss of any sig-

nificant use of the insured’s tangible property constituted property damage.  See id. 

at 734-37, 420-23.  The Court further reasoned: 

If your leased apartment was rendered uninhabitable by some nox-
ious stench, you would conclude that you had lost the use of tangi-
ble property; and if the lawyer said no, actually you had merely lost 
the use of your intangible lease, you would goggle in disbelief.   
 

Id. at 738, 423.  Ultimately, the Court held that the loss of the policyholder’s ability 

to use the property as a nightclub, as it did prior to the shooting event, constituted 

physical damage to property covered under the policy.  See id. at 742, 426.   

Furthermore, courts across the nation have also routinely held that properties 

sustained “direct physical loss or damage” when they lose habitability or function-

ality of the insured’s property(ies).  See Brown’s Gym, Inc. v. The Cincinnati Insur-

ance Company, No. 20-CV-3113, 2021 WL 2953039 at *2, *4 (C.P. Lacka. Co. July 

13, 2021 Nealon, J.) (overruling insurer’s preliminary objections in COVID-19 case 

and holding that allegations of the “continuous presence” of virus on the property 

and allegations that property was unfit for intended use were adequate to allege di-

rect physical loss or damage);  Gen. Mills, Inc., 622 N.W.2d at 152 (holding that a 

direct physical loss had occurred when an insured’s property—cereal oats—was in-

fested by an unapproved pesticide); Stack Metallurgical Services, Inc., 2007 WL 

464715, at *8 (holding that industrial furnace sustained “direct physical loss or dam-
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age” when contamination prevented it from being used for ordinary commercial pur-

poses); Gregory Packaging, Inc., 2014 WL 6675934, at *6 (holding that the dis-

charge of ammonia gas inflicted direct physical loss of or damage to an insured’s 

facility); see Motorists Mutual Ins. Co. v. Hardinger, 131 F. App’x. 823, 825–27 (3d 

Cir. 2005) (finding that contamination of a home’s water supply that rendered the 

home uninhabitable to constitute “direct physical loss”); Essex v. BloomSouth Floor-

ing Corp., 562 F.3d 399, 406 (1st Cir. 2009) (finding that an unpleasant odor ren-

dering property unusable constituted physical injury to the property); TRAVCO Ins. 

Co. v. Ward, 715 F.Supp. 2d 699, 709 (E.D.Va.2010), aff'd, 504 F. App'x. 251 (4th 

Cir. 2013) (finding “direct physical loss” where a home was “rendered uninhabitable 

by the toxic gases” released by defective drywall). 

Though Topa’s briefing in the underlying action cited some COVID-19 insur-

ance decisions that it contends support its position, these decisions involve different 

policies, issued by different insurers, to different policyholders, primarily in differ-

ent states. Moreover, in its motion to dismiss in the lower court, Topa did not address 

the following COVID-19 insurance decisions that have denied insurers’ motions to 

dismiss under FRCP 12(b)(6) or its state equivalent. E.g., Studio 417, Inc. v. Cincin-

nati Ins. Co., 478 F. Supp. 3d 794 (W.D. Mo. 2020) (denying insurer’s motion to 

dismiss); K.C. Hopps, Ltd. V. Cincinnati Ins. Co., No. 20-cv-00437-SRB (W.D. Mo. 

August 12, 2020) (same); Optical Services USA JC1 v. Franklin Mut. Ins. Co., No. 
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BER-L-3681-20 (Sup. Ct. N.J. Aug. 13, 2020) (oral decision denying insurer’s mo-

tion to dismiss); Ridley Park Fitness, LLC v. Philadelphia Indem. Ins. Co., No. 

01093 (Philadelphia Cty. C.P. Aug. 31, 2020) (denying insurer’s preliminary objec-

tions under Pa. R.C.P. 1028(a)(4), the state equivalent of a motion to dismiss); Blue 

Springs Dental Care, LLC, v. Owners Ins. Co., No. 20-CV-00383-SRB, 2020 WL 

5637963 (W.D. Mo. Sept. 21, 2020) (denying insurer’s motion to dismiss); Uro-

gynecology Specialist of Florida LLC v. Sentinel Ins. Co., Ltd., No. 20-cv-1174-Orl-

22EJK (M.D. Fla. Sept. 24, 2020) (“Denying coverage for losses stemming from 

COVID-19, however, does not logically align with the grouping of the virus exclu-

sion with other pollutants such that the Policy necessarily anticipated and intended 

to deny coverage for these kinds of business losses.”). 

These decisions are instructive here. For example, in Studio 417, the court 

held that the plaintiffs adequately alleged a claim under policies providing very sim-

ilar Business Income, Civil Authority, and Sue and Labor coverages compared to 

those at issue in this matter.  Studio 417, 478 F. Supp. 3d at 800-805.  Just as in this 

case, “physical loss” or “physical damage” was at issue as it related to COVID-19’s 

impact on small business operations.  Id. at 800-801. The court emphasized, relying 

on dictionary definitions, that the plaintiffs alleged a “direct physical loss.”  Id. at 

800.  Indeed, the Studio 417 court cited case law: that “even absent a physical alter-

ation, a physical loss may occur when the property is uninhabitable or unusable for 
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its intended purpose.”  Id. at 801 (emphasis added).  The court therefore denied the 

insurer’s motion to dismiss. Id. at 805. 

In Blue Springs Dental Care the insurer argued that because the plaintiffs did 

not allege that their properties must be repaired, rebuilt, or replaced, they had not 

alleged a “period of restoration.” No. 20-CV-00383-SRB, 2020 WL 5637963, at *6 

(W.D. Mo. Sept. 21, 2020). As the court explained, however, the plaintiffs’ allega-

tions were more than sufficient at the motion to dismiss stage: 

The Court finds Plaintiffs have met their burden at this stage of the 
proceeding. Plaintiffs plausibly allege their dental clinics ceased 
operations, entirely or in part, “on or about March 17, 2020, and 
have remained at that limited operational capacity through the 
date of this Complaint.” (Doc. #1, ¶ 16.) Discovery will ultimately 
show whether Plaintiffs' alleged closure date was the actual date 
when the alleged physical loss occurred, the duration of that alleged 
physical loss, at what point in time the insured properties could or 
should have been repaired, rebuilt, or replaced, and whether Plain-
tiffs took those restoration measures. For now, Plaintiffs have done 
enough to survive dismissal on this point. 

 
Id. Here, too, Caribe alleged that it was required to suspend or reduce operations as 

a result of the Closure Orders in March 2020. (3-ER-204–210, ¶¶ 8, 40, 41). As 

explained in Blue Springs Dental Care, that is more than sufficient to survive a mo-

tion to dismiss on this point. 2020 WL 5637963, at *6. 

Because Caribe has alleged that (1) COVID-19 caused the loss of functional-

ity of Caribe’s property (3-ER-204–205 ¶¶ 10-14), (2) COVID-19 has impaired Car-

ibe’s property by making it unusable in the way it was previously used (3-ER-204–
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210, ¶ 10, 39), (3) the threat and presence of COVID-19 caused a necessary suspen-

sion of operations (id. ¶ 39), and (4) the presence and threat of COVID-19 forced 

Caribe to suspend or reduce business on its property to avoid further harm, (id. ¶¶ 8-

10), Caribe sufficiently alleged “direct physical loss of or damage” to property.  

 “Physical Damage to Property” Is Not Limited to Physical Al-
teration but Includes Any Harm Caused by an External Force 

MRI Healthcare did not address the “serious question” of coverage when there 

is a physical change in the property that cannot be seen by the “naked eye.” MRI 

Healthcare, 187 Cal. App. 4th at 779.  It had no need to reach that question because 

the property there, an MRI machine, was not damaged from the fortuitous event 

(roof damage from a rainstorm). Thus, the court did not address the remainder of 

10A Couch on Ins. § 148:46, which discusses a case holding that damage to air trig-

gers coverage when the property became dangerous “due to the fact that gasoline 

vapors from adjacent property had infiltrated and saturated the insured building ….”5 

A careful reading of MRI Healthcare shows that the court offered three dif-

ferent formulations of the “alteration” rule, and those formulations are broader than 

requiring an observable structural alteration of the property. The court explained that 

 
5 10A Couch on Ins. § 148:46 (discussing Western Fire Ins. Co. v. First Pres-

byterian Church, 165 Colo. 34, 437 P.2d 52 (1968) (holding that such circumstances, 
combined with a government declaration of uninhabitability, amounted to a direct 
physical loss)). 
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for coverage to attach, “some external force must have acted upon the insured prop-

erty to cause a physical change in the condition of the property.” Id. at 780. And the 

court further stated that direct physical loss “contemplates an actual change in in-

sured property then in a satisfactory state, occasioned by accident or other fortuitous 

event directly upon the property causing it to become unsatisfactory for future use 

or requiring that repairs be made to make it so.” Id. at 779. These two restatements 

of the rule make it clear that the legal analysis is not confined to structural changes. 

And clearly COVID-19’s damage to Caribe’s property was an “actual change” and 

“physical change” and satisfies these two alternative formulations of the rule.  

The facts in MRI Healthcare are also distinguishable and show that the case 

should not be read too broadly. The disputed property in that case was an MRI ma-

chine that would not “ramp up” after the insured intentionally turned it off during 

roof repairs. Id. There was no external force that changed the MRI machine. The 

plaintiff therefore failed to show “physical loss” to the machine. Id. In contrast to 

MRI Healthcare, there was an external force (infection of the property with COVID-

19) that changed the condition of Caribe’s dine-in and nightclub facility by making 

it unsafe for use.  

“While structural alteration provides the most obvious sign of physical dam-

age,” courts “have also found that property can sustain physical loss or damage with-
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out experiencing structural alteration.” Gregory Packaging, Inc. v. Travelers Prop-

erty Casualty Co. of America, 2:12-CV-04418 WHW, 2014 WL 6675934, at *5 

(D.N.J. Nov. 25, 2014). For example, in Wakefern Food Corp. v. Liberty Mut. Fire 

Ins. Co., the court considered a case where physical damage was temporary and non-

structural: the dispute turned on whether an electrical grid had experienced “physical 

damage” during a blackout. 968 A.2d 724, 727 (N.J.Super.Ct.App.Div. 2009). The 

court determined that the electrical grid “was ‘physically damaged’ because, due to 

a physical incident, the grid and its components were physically incapable of per-

forming their function of providing electricity.” Id. at 734. “The Wakefern decision 

indicates that property’s temporary and non-structural loss of function is recognized 

as direct physical loss or damage under New Jersey law.” Gregory Packaging, 2014 

WL 6675934, at *5.  

Likewise, regardless of whether any structural alteration occurred, Caribe’s 

dine-in and nightclub facility was physically damaged because the infection of its 

property with COVID-19 substantially interfered with its function and diminished 

its useable space, resulting in the loss of business income and extra expense.  

B. “Physical Loss of Property” Does Not Require a “Physical Altera-
tion” That Damages the Property 

 The Ordinary Meaning of “Loss of Property” Is Not Alteration, 
but Deprivation of Property 

“[W]ords used in an insurance policy are construed in their ordinary and pop-

ular sense and the policy ‘should be read as a lay [person] would read it and not as 
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it might be analyzed by an attorney or an insurance expert.’” De May v. Interinsur-

ance Exch., 32 Cal.App.4th 1133, 1139, 38 Cal.Rptr.2d 581 (1995) (quoting Crane 

v. State Farm Fire & Cas. Co., 5 Cal. 3d 112, 115, 485 P.2d 1129 (1971)). “In seek-

ing to ascertain the ordinary sense of words, courts in insurance cases regularly turn 

to general dictionaries.” Scott v. Cont’l Ins. Co., 44 Cal.App.4th 24, 29 (1996). 

“[D]ictionary definitions are an appropriate consideration in evaluating the ordinary 

meaning of terms in an insurance contract.” Northrop Grumman Corp. v. Factory 

Mut. Ins. Co., 563 F.3d 777, 784 n.4 (9th Cir. 2009). 

The District Court made no attempt to read the Policy as a layperson would 

or determine the meaning of the terms based on dictionary definitions. Instead, it 

read the terms like an attorney. 

The Policy covers both “direct physical loss of” property and “damage to 

property” at the covered premises. 3-ER-271. This section focuses on “direct physi-

cal loss of property.” Caribe has coverage under the ordinary meaning these terms, 

as defined by Merriam-Webster’s Dictionary. “Direct” is “characterized by close, 
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logical, causal, or consequential relationship.”6 “Physical” is defined as “having ma-

terial existence.”7 “Loss” is defined as “the act of losing possession” or “depriva-

tion.”8 Synonyms for “loss” include “dispossession” and “deprivation.”9  See also 

Kingray Inc. v. Farmers Group Inc., No. EDCV20963JGBSPX, 2021 WL 837622 

(C.D. Cal. Mar. 4, 2021) (“Dispossession is a form of loss.”). 

Under these definitions, the ordinary meaning of the terms—“direct physical 

loss of property”—requires only that the insured lost its property or its use for some 

period of time, regardless of the cause. Interpreting “loss” to mean only a “physical 

alteration” conflicts with the ordinary meaning of “loss,” because neither “dispos-

session” nor “deprivation” imply a “physical alteration.” A layperson would con-

clude that Caribe’s loss of its dine-in and nightclub facility for several months be-

cause of the most dangerous public health crisis this country has experienced in dec-

ades is a “direct physical loss of property.” The loss of the dine-in facility and night-

club is “direct” because it has a “causal relationship” to the COVID-19 infestation 

of the facility and the closure orders. The loss of the dine-in facility and nightclub is 

also “physical” because the facility has a “material existence.” A layperson would 

 
6 www.merriam-webster.com/dictionary/direct (last accessed July 20, 2021). 
7 www.merriam-webster.com/dictionary/physical (last accessed July 20, 
2021). 
8 www.merriam-webster.com/dictionary/loss (last accessed July 20, 2021). 
9 https://www.thesaurus.com/browse/loss (last accessed July 20, 2021). 
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not, as the District Court did, interpret “loss of property” to require a “physical al-

teration” or that the loss be permanent, especially given that no such requirements 

are stated in the Policy. 

 “Loss of Property” Is Distinct From “Damage to Property” 

Because the Policy uses the disjunctive “or” to connect “loss of” property and 

“damage to” property, either “loss of property” or “damage to property” invokes 

coverage. “In its ordinary sense, the function of the word ‘or’ is to mark an alterna-

tive such as ‘either this or that.’” In re Jesusa V., 32 Cal.4th 588, 622, 85 P.3d 2, 24–

25 (2004). The use of “or” is “almost always disjunctive, that is, the words it con-

nects are to be given separate meanings.” United States v. Woods, 571 U.S. 31, 45 

(2013). The District Court implicitly equated “loss of property” with “damage to 

property” and did not give them separate meanings. This error, along with its mis-

application of California caselaw, led the Court to conclude that “physical loss of 

property” requires a “distinct, demonstrable, physical alteration” of the property. 1-

ER-8.  

Interpreting “loss of” to mean the same as “damage to” violates California’s 

statutory requirement that effect must be given to every part of the contract. See Cal. 

Civ. Code § 1641. Courts should “give effect to all of a contract’s terms, and avoid 

interpretations that render any portion superfluous ...”. United Farmers Agents Assn., 

Inc. v. Farmers Grp., Inc., 32 Cal.App.5th 478, 495 (2019). “[I]f ‘physical loss’ was 
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interpreted to mean ‘damage,’ then one or the other would be superfluous. The fact 

that they are both included in the grant of coverage evidences an understanding that 

physical loss means something other than damage.” Nautilus Grp., Inc. v. Allianz 

Global Risks US, 2012 WL 760940, at *7 (W.D. Wash. Mar. 8, 2012). 

That “loss of property” is distinct from “damage to property” is precisely what 

the California district court held in Kingray, 2021 WL 837622, another COVID-19 

case. The insured, a hair style salon, made a claim under its policy which contained 

the same coverage terms as Caribe’s Policy. Id. at *4. The salon alleged that as a 

result of COVID-19 civil authority orders, it suffered “direct physical loss of and 

damage to” its property. Id. Like Caribe, the salon alleged it was unable to use its 

property and was forced to suspend and curtail operations. Id. at *5. The insured 

physically altered its floor plan to comply with COVID-19 orders, which limited 

capacity and required modifications like plexiglass shields, removing tables and 

chairs, and adding hand sanitizing stations. Id. 

The Kingray court held that the insured plausibly stated a claim that either the 

coronavirus or the “stay at home” orders caused “direct physical loss” to the insured. 

Id. at *7. The court reasoned that the pandemic forced the insured to shutter, making 

its property unusable for its only purpose—the operation of a business. Id. Because 

the insured “was not allowed to operate or invite others onto its property, it was 

dispossessed in some way. Dispossession is a form of loss.” Id.  
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The Kingray court concluded that the policy distinguished “loss of” from 

“damage to,” and that a contrary construction would violate the canon that every 

word be given meaning. Kingray, 2021 WL 837622, at *8. Because the policy uses 

the disjunctive “or,” “physical loss” is different from “physical damage.” Id. *7. The 

policy covers both “physical loss” of property and “physical damage” to property. 

Id. Thus, the court rejected the carrier’s argument that there was no coverage because 

there was no physical alteration of the property. Id. 

The Kingray court noted that, under California law, “physical alteration to 

property is not necessary to constitute a physical loss.” Id. at *7.10 As an example, 

the court cited Hughes v. Potomac Insurance Co.,11 a California case where the in-

sured purchased a policy that provided coverage for “physical loss of and damage to 

their dwelling.” Id. After a landslide, the insured house was undamaged. The Cali-

fornia Court of Appeals found that ‘common sense’ required coverage because the 

house had been rendered unusable to its owners, “even though its paint was intact 

and its walls still adhered to one another.” Id. 

 
10  This is not contrary to MRI Healthcare because the policy there had differ-

ent language—“loss to property,” not “loss of property.” 
 

11 199 Cal.App.2d 239, 242 (1962), abrogated on other grounds, La Bato v. 
State Farm Fire & Cas. Co., 215 Cal.App.3d 336 (1989). 
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Therefore, the Kingray court held “it is plausible that ‘direct physical loss of’ 

property includes physical dispossession because of dangerous conditions (a virus 

in the air) or a civil authority” closure order. Id. at *8. The Kingray court got it right. 

The District Court here did not. 

 The California Case on Which the District Court Relied Is In-
applicable to These Alleged Facts 

The District Court mistakenly relied on MRI Healthcare to conclude that 

“only a ‘distinct, demonstrable, physical alteration’ of property will amount to phys-

ical loss or damage that may trigger coverage.” See 1-ER-8. That decision does not 

support the District Court’s interpretation of the Policy.  

MRI Healthcare involved property that was not actually damaged by the un-

derlying event, rainstorms. Those storms necessitated repairs to the roof over the 

room housing MRI Healthcare Center’s (MHC) magnetic resonance imaging ma-

chines (MRIs). 187 Cal.App.4th at 770. These repairs required the MRIs to be 

ramped down. After the repairs, MHC was unable to restart the MRIs. Id. MHC 

made a claim on its policy for damage to the MRIs. Id. MHC’s policy covered an 

“accidental direct physical loss to” property. Id. at 777. The court stated, “A direct 

physical loss ‘contemplates an actual change in insured property then in a satisfac-

tory state .... For loss to be covered, there must be a ‘distinct, demonstrable, physical 

alteration’ of the property.” Id. at 778–779. The court held there was no coverage 
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because the MRIs’ failure to restart “emanated from the inherent nature of the ma-

chine itself rather than actual physical ‘damage’ without any “’physical alteration’ 

of the MRI machine.” Id. at 779. Here, there was nothing inherent about the nature 

of the Caribe’s dine-in and nightclub facility that created the loss.  

Moreover, the language in MRI Healthcare requires “physical loss to prop-

erty,” whereas Caribe’s Policy requires “physical loss of property.” (emphasis 

added). Because of this difference in the policy language, the holdings of those 

courts are inapplicable. Contract interpretation turns on variations in contract lan-

guage. For this reason—the policy’s use of “to” instead of “of”—the court in Mud-

pie, Inc. v. Travelers Casualty Insurance Co. of America, 487 F. Supp. 3d 834, 839 

(N.D. Cal. 2020) held that MRI Healthcare did not apply to facts similar to those 

here. See also Total Intermodal Servs. Inc. v. Travelers Prop. Cas. Co. of Am., No. 

CV 17-04908 AB (KSx), 2018 WL 3829767 (C.D. Cal. July 11, 2018) (holding that 

MRI Healthcare did not apply because the policy language was “damage to prop-

erty,” not “loss of property,” which the court interpreted as covering a loss without 

regard to whether the property was damaged). 

In accord with this reasoning, a California state superior court judge correctly 

found that MRI Healthcare is distinguishable for the reasons discussed above, and 

held that “direct physical loss of or damage to property” did not always require a 
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“physical alteration of the property.”12 The California state court judge correctly ap-

plied California law, whereas the District Court did not. 

In Susan Spath Hegedus, Inc. v. ACE Fire Underwriters Ins. Co. d/b/a Kern 

& Co. (“Kern”), CV 20-2832, 2021 WL 1837479, at *8 (E.D. Pa. May 7, 2021), a 

federal district court similarly applied California law and distinguished MRI 

Healthcare because: 

Here, the Policy covers losses due to “direct physical loss of or damage 
to property”, whereas in MRI Healthcare, the policy covered only “ac-
cidental direct physical loss”. If “direct physical loss” in this Policy 
were synonymous with damage, then the disjunctive language of the 
Business Income Additional Coverage—“direct physical loss of or 
damage to”—would be redundant. The language used in this Policy, 
and specifically the coverages at issue here, arguably provides broader 
coverage than the policy considered in MRI Healthcare. 

The court also held that the allegations in plaintiff's complaint could plausibly con-

stitute a “direct physical loss of … property,” in that plaintiff lost the ability to phys-

ically operate its business. Id. at *9. The court concluded that the phrase “direct 

physical loss of or damage to property” is ambiguous. Id. The court denied the mo-

tion to dismiss. Id. at *11. 

 
12 See Order Denying Motion for Judgment on the Pleadings in Boardwalk 

Ventures CA, LLC v. Century-National Insurance Co., No.20STCV27359, Superior 
Court of California.  
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In addition, in Derek Scott Williams PLLC v. Cincinnati Insurance Co., 2021 

WL 767617 (Feb. 28, 2021), the court saw no substantive difference in the distinc-

tion between “loss to” and “loss of” property, and nevertheless held that COVID-19 

government orders deprived a dental office of the use of property and thus caused 

direct physical “loss to” property. According to the district court, insurer’s distinc-

tion “is simply another way of attempting to read the terms ‘loss’ and ‘damage’ as 

meaning the same thing, which they plainly do not.”  Id. 

 The District Court’s Interpretation Conflicts With Two Califor-
nia Court Decisions 

The District Court’s interpretation—that “loss of property” requires “physical 

alteration”—conflicts with two California court decisions. First, as the court in King-

ray recognized, it conflicts with Hughes v. Potomac Insurance, which held that “di-

rect physical loss of property” can occur without physical alteration to a property. 

199 Cal.App.2d at 243. There, heavy rains caused, the insured’s house to slide and 

partially overhang a cliff, but the house itself suffered no structural injury. The court 

of appeal held, “Despite the fact that a ‘dwelling building’ might be rendered com-

pletely useless to its owners, appellant would deny that any loss or damage had oc-

curred unless some tangible injury to the physical structure itself could be detected.” 

Id. at 248–49. Absent a provision specifically limiting coverage in this manner, the 

court refused to adopt that interpretation Id. at 249.  
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Second, in Universal Savings Bank v. Bankers Standard Insurance Co., No. 

B159239, 2004 WL 3016644, at *5–6 (Cal. Ct. App. Dec. 30, 2004) (unpublished),13 

the court rejected the carrier’s argument that “direct physical loss or damage” en-

compasses only physical damage or destruction of property, and therefore did not 

cover a manufacturer’s inventory that disappeared. Foreshadowing what many 

COVID-19 cases have recognized, the court stated that “the ordinary meaning of 

‘direct physical loss’ is not the same as that of ‘direct physical damage,’ and the use 

of the terms ‘loss’ and ‘damage’ in the context of the insuring clause does not sug-

gest that the terms are synonymous.” Id. at *6. The court therefore held that the 

physical loss of personal property was covered, even though the property was not 

damaged. Id. 

Therefore, California law is clear that “physical loss of property” may occur 

even in the absence of damage to the property’s physical structure. The District 

Court erred by not following California caselaw. 

 
13 Even though unpublished California Courts of Appeal decisions have no 

precedential value under California law, the Ninth Circuit is not precluded from con-
sidering such decisions as a possible reflection of California law. Daniel v. Ford 
Motor Co., 806 F.3d 1217, 1223 n.3 (9th Cir. 2015). 
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 Many Federal and State Courts Have Held That “Physical Loss 
of Property” Does Not Require Alteration, but Covers the Loss 
of Use of Property Caused by COVID-19 

The critical distinction between “loss of” and “damage to” property caused a 

federal district court to recently hold that “physical loss of property” did not require 

physical alteration, and there was coverage for lost income caused by a company’s 

loss of the use of its nightclub and dine-in facility due to COVID-19. Henderson Rd. 

Rest. Sys., Inc. v. Zurich Am. Ins. Co., No. 1:20 CV 1239, 2021 WL 168422 (N.D. 

Ohio Jan. 19, 2021). The policy there had the same terms as Caribe’s. Id. at *10. The 

court concluded that “physical loss of” property means something different than 

“damage to” property. Id. “Otherwise, why would both phrases appear side-by-side 

separated by the disjunctive conjunction ‘or’?” Id. Accordingly, the policy is sus-

ceptible to the interpretation that plaintiffs “lost their real property when the state 

governments ordered that the properties could no longer be used for their intended 

purposes—as dine-in restaurants.” Id.  

For the same reasons, in Cherokee Nation v. Lexington Insurance Co., 2021 

WL 506271 (Okl. Dist. Jan. 28, 2021), the court granted the insured’s partial sum-

mary judgment that it had business interruption coverage when it closed and repaired 

its casino and dining facilities due to the COVID-19 pandemic. The court rejected 

the carrier’s interpretation that “direct physical loss of or damage to property” al-

ways requires a physical alteration of the property because that interpretation does 
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not give “loss” a meaning distinct from “damage”; in fact, it divests the term “loss” 

of any meaning. Id. at *7. 

The carrier also argued that the insured’s claim was excluded by the policy 

provision that the carrier would not pay for loss or damage caused by “loss of use.” 

Id. at *12. The court rejected this argument because by the policy’s plain terms, the 

carrier cannot assert that all forms of loss of use are excluded. Id. “[B]usiness inter-

ruption coverage as contemplated by [the Policy] necessary only results from some 

loss of use—i.e., from some interruption of business. Thus, if all loss of use was 

excluded, the business interruption coverage would be illusory.” Id. For that reason, 

the court held that when a dangerous condition like the pandemic causes loss of use, 

the loss-of-use exclusion would not apply. Id. 

This distinction was recognized even more recently in In re Society Insurance 

Co. COVID-19 Business Interruption Protection Insurance Litigation, MDL No. 

2964, 2021 WL 679109, at *8–9 (N.D. Ill. Feb. 22, 2021). The court denied the 

insurer’s motion for summary judgment because the COVID-19 closure orders could 

reasonably be interpreted to cause “direct physical loss” of the insureds’ restaurants. 

The policy’s text—“direct physical loss of or damage to”—is the same as Caribe’s. 

Id. at *8. The court concluded “[t]he disjunctive ‘or’ in that phrase means that ‘phys-

ical loss’ must cover something different from ‘physical damage.’” Id. “It would be 

one thing if coverage were limited to direct physical ‘damage.’ But coverage extends 
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to direct physical ‘loss of’ property as well. So the Plaintiffs need not plead or show 

a change to the property’s physical characteristics.” Id. The court concluded, “A 

reasonable jury can find that the Plaintiffs did suffer a direct ‘physical’ loss of prop-

erty on their premises. … [T]he pandemic-caused shutdown orders do impose a 

physical limit: the restaurants are limited from using much of their physical space.” 

Id. at *9. 

The Society Insurance court also rejected the carrier’s argument that reading 

the coverage provision in light of the definition of the “Period of Restoration” should 

change the result. Id. at *9. The definition of “Period of Restoration” states that cov-

erage for loss of business income “ends on the earlier of” “the date when the property 

at the described premises should be repaired, rebuilt, or replaced with reasonable 

speed and similar quality; or the date when business is resumed at a new permanent 

location.” Id. (emphasis added). The carrier argued, “repaired, rebuilt, or replaced” 

implies that “physical loss or damage” requires a physical injury to the property ra-

ther than mere loss of use. Id. The court disagreed, holding that there was nothing in 

the provision that required structural alteration of property: 

First and foremost, the “Period of Restoration” describes a time period 
during which loss of business income will be covered, rather than an 
explicit definition of coverage. Instead, the explicit definition of cover-
age is that direct physical “loss of” property is covered—not just “dam-
age to” property, as explained earlier. Second, the limit on the Period 
of Restoration does include the words “repaired” and “replaced,” that 
is, the restoration period ends when the property at the premises is “re-
paired” or “replaced.” There is nothing inherent in the meanings of 
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those words that would be inconsistent with characterizing the Plain-
tiffs’ loss of their space due to the shutdown orders as a physical loss.  

Id. at *9. 

Several state courts have also found coverage for loss of the use of property 

caused by COVID-19 or civil authority orders. In North State Deli, LLC, v. Cincin-

nati Ins. Co., No. 20 CVS 02569, 2020 WL 6281507 (N.C. Super. Ct. Oct. 7, 2020), 

the court granted a declaratory judgment that the policy covered plaintiff restaurants’ 

lost business income caused by COVID-19 related government decrees. “These de-

crees resulted in the immediate loss of use and access without any intervening con-

ditions. In ordinary terms, this loss is unambiguously a ‘direct physical loss,’ and the 

Policies afford coverage.” Id. at *3. The court rejected the carrier’s interpretation 

that “physical loss” requires a physical alteration because “[t]he use of the conjunc-

tion ‘or’ means—at the very least—that a reasonable insured could understand the 

terms ‘physical loss’ and ‘physical damage’ to have distinct and separate meanings.”  

Id. “Finally, nothing in the Policies excludes coverage for Plaintiffs’ losses. Notably, 

it is undisputed that the Policies do not exclude virus-related causes of loss.” Id. at 

*4.   

Further, the court in MacMiles LLC d/b/a Grant Street Tavern v. Erie Insur. 

Exchange, No. GD-20-7753 (Allegheny Cty. C. C.P. May 25, 2021) granted partial 

summary judgment for the policyholder in part because “off” and “damage” were 

separated by the disjunctive “or,” signifying to the court that the terms must have 
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different meaning.  In that case, the court reasoned that the “most reasonable defini-

tion of ‘loss’ is one that focuses on the act of losing possession and/or deprivation 

of property instead of one that encompasses various forms of damage to property, 

i.e., destruction and ruin.”  Id. 

Finally, a Washington state court recognized the distinction between “loss of” 

and “damage to” property and granted partial summary judgment to a brewery with 

an all-risk policy like Caribe’s. Perry Street Brewing Co., v. Mut. of Enumclaw Ins. 

Co., No. 20-2-02212-32, 2020 WL 7258116, at *2–3 (Wash. Super. Nov. 23, 2020). 

The court concluded, “an average lay person would understand” that “the interrup-

tion of [plaintiff’s] business operations as a result of the [public health] proclama-

tions was a direct physical loss of [plaintiff’s] property because [plaintiff’s] property 

could not physically be used for its intended purpose, i.e., [plaintiff] suffered a loss 

of its property because it was deprived from using it.” Id. at *3. “[T]he undefined 

phrases ‘loss of’ and ‘damage to’ have popular meanings distinct from one another,” 

so interpreting both to require damage would render one or the other superfluous. 

Id. 

 The District Court’s Interpretation Leads to an Absurd Re-
sult—“Loss of Property” Would Not Cover the Theft of Prop-
erty 

Moreover, “[courts] must interpret a contract in a manner that is reasonable 

and does not lead to an absurd result.” Roden v. AmerisourceBergen Corp., 186 
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Cal.App.4th 620, 113 Cal.Rptr.3d 20, 46 (2010). The District Court’s interpretation 

is unreasonable and leads to an absurd result. Under it, “loss of property” would not 

cover unaltered property that is stolen or misplaced. But “loss of” property includes 

property that is misplaced, regardless of whether it was damaged. Total Intermodal, 

2018 WL 3829767, at *3. An insured “can suffer a physical loss of property through 

theft, without any actual physical damage to the property.” Mangerchine v. Reaves, 

No. 10-1052 (La.App.1 Cir.3/25/11), 63 So.3d 1049, 1056.  

This was also the court’s interpretation in Manpower Inc. v. Insurance Com-

pany of the State of Pennsylvania, No. 08C0085, 2009 WL 3738099 (E.D. Wis. Nov. 

3, 2009). The insured leased an office in a building where a collapse of part of the 

building damaged the garage and the courtyard, but not the insured’s office space. 

Id. at *1. Same as Caribe’s, the policy covered “direct physical loss of or damage 

to” covered property. Id. The insured argued that the collapse rendered its office 

inaccessible and therefore resulted in a “direct physical loss” of such property. But 

the insurer argued that the insured did not sustain a covered loss because the collapse 

did not physically damage or alter the insured’s property. Id. at *5. The federal dis-

trict court held that the policy covered physical losses in addition to physical damage 

because if a physical loss could not occur without physical damage, then the policy 
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would contain surplus language. Id. “Indeed, if ‘direct physical loss’ required phys-

ical damage, the policy would not cover theft, since one can steal property without 

physically damaging it.” Id. 

Here, just as “loss of property” covers theft, it covers loss due to the presence 

of a deadly virus because the consequence of both is the same—the use of the prop-

erty is lost. 

C. Alternatively, Many Courts Have Recognized That a Temporary 
“Loss of Functionality of Property” Caused by a Physical Force, 
Such as COVID-19, Is a “Direct Physical Loss of Property” 

Several federal and state cases have held that even a temporary loss of func-

tionality of property is a “direct physical loss of property” if an intervening physical 

force made the premises uninhabitable or unusable. The Mudpie court discussed 

many of these cases. See Mudpie, Inc., 487 F. Supp. 3d at 840–41. 

One such case is Gregory Packaging, Inc., 2014 WL 6675934, at *2, where 

the court found coverage for ammonia infiltration, even though there was no perma-

nent structural damage to the property and the loss of the use of the premises caused 

by the ammonia lasted only one week. The court held that the ammonia inflicted 

“direct physical loss of or damage to” the insured’s facility because “the ammonia 

physically rendered the facility unusable for a period of time.” Id. at *6 (emphasis 

added). The court noted, “courts considering non-structural property damage claims 

have found that buildings rendered uninhabitable by dangerous gases or bacteria 

Case: 21-55405, 07/22/2021, ID: 12179597, DktEntry: 13, Page 57 of 141



58 

suffered direct physical loss or damage.” Id. (citing Motorists Mutual Ins. Co. v. 

Hardinger, 131 Fed. Appx. 823, 825–27 (3d Cir. 2005) (finding that bacterial infec-

tion of a home’s water supply constituted a “direct physical loss” because it rendered 

the home uninhabitable); TRAVCO Ins. Co. v. Ward, 715 F. Supp. 2d 699, 709 (E.D. 

Va. 2010), aff’d, 504 F. App’x. 251 (4th Cir. 2013) (finding “direct physical loss” 

where “home was rendered uninhabitable by the toxic gases” released by drywall)). 

See also Cooper v. Travelers Indem. Co. of Ill., No. C-01-2400-VRW, 2002 WL 

32775680 at *3 (N.D. Cal., 2002) (finding that the presence of bacteria absent any 

other damage to the property is sufficient to constitute direct physical loss). 

Mudpie also relied on a 2020 federal court decision finding business interrup-

tion coverage for a restaurant. Mudpie, 487 F. Supp. 3d at 842 (citing Studio 417, 

Inc. v. Cincinnati Ins. Co., 478 F. Supp. 3d 794 (W.D. Mo. 2020)). The plaintiffs in 

Studio 417 were a hair salon and several restaurants that sought coverage for losses 

from COVID-19. Id. at 797. Plaintiffs in that case alleged that business closure or-

ders issued by civil authorities required them to cease or reduce their operations. Id. 

at 798. They also alleged that COVID-19 inside their premises made them unusable. 

Id. The Studio 417 court found that “Plaintiffs have adequately alleged a direct phys-

ical loss.” Id. at 800. The court noted, Plaintiffs allege a causal relationship between 

COVID-19 and their losses, and that COVID-19 “is a physical substance,” that 

“live[s] on” and is “active on inert physical surfaces,” and is also “emitted into the 
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air.” Id. “COVID-19 allegedly attached to and deprived Plaintiffs of their property, 

making it ‘unsafe and unusable, resulting in direct physical loss to the premises and 

property.’” Id. The court held the complaint plausibly alleges a “direct physical loss” 

based on “the plain and ordinary meaning of the phrase.” Id.14  

In yet a third decision, the federal court held that COVID-19 causes a loss of 

the functional use of the property. See Blue Springs Dental Care, LLC v. Owners 

Ins. Co., 488 F. Supp. 3d 867, 874 (W.D. Mo. 2020). That court followed its prior 

holding in Studio 417 that that even “absent a physical alteration, a physical loss 

may occur when the property is uninhabitable or unusable for its intended purposes.” 

The court denied the carrier’s motion to dismiss because “Plaintiffs plausibly allege 

that COVID-19 had physically occupied and infected their dental clinics and thereby 

deprived them of their use of those clinics by making them unusable.” Id. at 876–

77. See also Kern, 2021 WL 1837479, at *20–21.   

Caribe’s allegations are similar to the allegations that the court in Studio 417 

and Blue Springs held stated a plausible claim. Caribe alleges that due to “the pres-

ence of COVID-19, their Covered Property has become unsafe …”. 3-ER-207, ¶ 26.  

 
14 The court in Mudpie did not dispute that Studio 417 correctly stated and 

applied the law, but distinguished it because Mudpie did not allege that “the presence 
of the COVID-19 virus in its store created a physical loss”; rather, Mudpie’s sole 
focus was on the shelter-in-place orders. Mudpie, 488 F. Supp. 3d at 842. 
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State courts have reached similar results under analogous facts. For example, 

a Minnesota appellate court has held that asbestos, which did not cause any “tangible 

injury to the physical structure of [the] building,” nonetheless constituted “direct 

physical loss” under an all-risk policy because a building’s function may be seriously 

impaired by the presence of asbestos. Sentinel Mgmt. Co. v. New Hampshire Ins. 

Co., 563 N.W.2d 296, 300 (Minn. App. 1997) (citing Farmers Ins. Co. v. Trutanich, 

123 Or. App. 6, 858 P.2d 1332, 1335 (1993) (finding pervasive odor from metham-

phetamine lab was a “direct physical loss” because it damaged the house)).  

Mudpie relied on the Colorado Supreme Court holding a “direct physical loss” 

occurred under the policy when the insured, acting on the fire department’s orders, 

closed its building because gasoline and vapors had contaminated the building, mak-

ing its use “highly dangerous.” Mudpie, 487 F. Supp. 3d at 841 (discussing W. Fire 

Ins. Co. v. First Presbyterian Church, 165 Colo. 34, 437 P.2d 52, 5455 (1968)).  

A layperson would reasonably interpret “direct physical loss” to include a 

temporary “loss of functionality of property” if an intervening physical force, such 

as COVID-19, made the premises unsafe, just as the courts in Mudpie, Studio 417, 

Blue Springs, and many other courts have done.  

D. Caribe’s Loss of Its Dining-Room and Nightclub Facility Due to 
Civil Authority Orders Is a “Direct Physical Loss of Property” 

The ordinary meaning of “direct physical loss of property” includes any loss, 

regardless of what caused the loss. It therefore would include a “loss of property” 
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caused by a civil authority order requiring the closure or limiting the use of the prop-

erty. Such has been recognized by multiple federal district courts. “[I]t is plausible 

that ‘direct physical loss of’ property includes physical dispossession because of . .. 

a civil authority order requiring [the business] to close.” Kingray, 2021 WL 837622, 

at *8. Likewise, the Henderson Road court sustained plaintiff restaurants’ argument 

that “direct physical loss of” includes an inability to possess something in the mate-

rial world, and that the government orders prohibiting dine-in services caused the 

restaurants to lose use of their property. 2021 WL 168422, at *5, 10–12. And the 

Society Insurance court held that a reasonable jury could find that the plaintiff-res-

taurants suffered a “direct ‘physical’ loss of property” because the pandemic-caused 

shutdown orders limited them from using much of their physical space. 2021 WL 

679109, at *8–9. See also Kern, 2021 WL 1837479, at *12.   

Caribe alleges, “On or about March 19, 2020, the State of California issued a 

civil authority order requiring the closure of bars and banning onsite dining in Cali-

fornia.” 3-ER-209, ¶ 35. Caribe alleges the Closure Orders prohibited access to its 

property and that as a result of the Closure Orders, it lost business income and in-

curred extra expense. 3-ER-210, ¶¶ 40–41. As the courts in Kingray, Henderson 

Road, and Society Insurance held, these allegations are sufficient to state a plausible 

claim because they allege that the Closure Orders dispossessed Caribe of its dine-in 

and nightclub facility. 
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E. At a Minimum, the Policy Is Ambiguous and Must Be Construed 
in Caribe’s Favor 

Courts resolve policy ambiguities in favor of finding coverage because insur-

ance contracts are usually written by the insurer, with no meaningful opportunity for 

an insured to bargain for modifications. AIU Ins. Co., 51 Cal.3d at 822.  

A policy provision is ambiguous when it is capable of two or more construc-

tions, both of which are reasonable. Waller, 11 Cal.4th at 18. “To prevail, the insurer 

must establish its interpretation of the policy is the only reasonable one.” Reg’l Steel 

Corp. v. Liberty Surplus Ins. Corp., 226 Cal.App.4th 1377, 1390, 173 Cal.Rptr.3d 

91, 100 (2014). “Even if the insurer’s interpretation is reasonable, the court must 

interpret the policy in the insured’s favor if any other reasonable interpretation would 

permit coverage for the claim.” Id. 

In a recent decision involving a spa’s losses from COVID-19, a federal district 

court concluded that the policy phrase “direct physical loss” was ambiguous because 

it “has been subject to a spectrum of interpretations … ranging from direct tangible 

destruction of the covered property to impacts from intangible noxious gasses or 

toxic air particles that make the property uninhabitable or dangerous to use.” Elegant 

Massage, LLC v. State Farm Mut. Auto. Ins. Co., No. 2:20-CV-265, 2020 WL 

7249624, at *8-10 (E.D. Va. Dec. 9, 2020); see also Kern, 2021 WL 1837479, at *9 

(“The Court concludes that the phrase ‘direct physical loss of or damage to property 

at the described premises’, in the context of Business Income and Extra Expense 
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insurance, is ambiguous.”) “Therefore, given the spectrum of accepted interpreta-

tions, the Court interprets the phrase ‘direct physical loss’ in the Policy in this case 

most favorably to the insured to grant more coverage.” Elegant Massage, 2020 WL 

7249624, at *10. Accordingly, the court held, “while the … Spa was not structurally 

damaged, it is plausible that Plaintiff’s experienced a direct physical loss when the 

property was deemed uninhabitable, inaccessible, and dangerous to use by the Ex-

ecutive Orders because of its high risk for spreading COVID-19, an invisible but 

highly lethal virus.” Id.  

Even assuming the District Court’s interpretation of the Policy is reasonable, 

so too is Caribe’s. A layperson could reasonably interpret “direct physical loss of or 

damage to” as including the loss of the use of a dine-in-facility and nightclub caused 

by COVID-19 infestation or civil authority orders, regardless of whether there is a 

“physical alteration.” That this interpretation is reasonable is confirmed by the fact 

that at least seven federal courts have agreed with it. See Kingray, Henderson Road, 

Studio 417, Elegant Massage, Kern, and Society Insurance. 

Therefore, the District Court erred by failing to construe policy ambiguities in 

favor of coverage. An insurer “must draft its policy to avoid any misinterpretation 

by the average lay person.” De May, 32 Cal.App.4th at 1139. An insured who pur-

chases an all-risk policy should be notified through clear, unambiguous policy lan-
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guage that it will not be covered for losses of business income caused by virus in-

festation and closure orders, which Topa could have easily done. The Policy pro-

vides no such notice.  

At a minimum, the Policy’s ambiguity creates a fact issue. When “the terms 

of the contract are ambiguous or uncertain, determining the contract’s terms is a 

question of fact for the trier of fact (the jury), based on all credible evidence con-

cerning the parties’ intentions.” Indigo Grp. USA, Inc. v. Polo Ralph Lauren Corp., 

2012 WL 12884634, at *2 (C.D. Cal. Aug. 29, 2012) (cleaned up). At a minimum, 

the Policy is ambiguous as to whether the parties intended the term “physical loss of 

or damage to property to the property” to cover the property at Caribe that has been 

altered and made unsafe by the presence of COVID-19. Therefore, the District Court 

improperly invaded the jury’s fact-finding role by finding that COVID-19 does not, 

as a factual matter, alter the property. An Ohio trial court recently issued orders 

denying motions to dismiss in two actions because it concluded that whether 

COVID-19 caused property damage is a question of fact for the jury.15  

 
15 See Order Denying Motion to Dismiss entered Jan. 7, 2021 in Queens Tower 

Restaurant, Inc. v. Cincinnati Financial Corp., No. A 200174.  
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IV. If the Court Has Any Serious Doubt That Caribe Has Alleged a Plausible 
Claim, It Should Certify the Questions Presented by This Appeal to the 
California Supreme Court 

On request of a United States Court of Appeals, the California Supreme Court 

may decide a question of California law if: (1) the decision could determine the out-

come of a matter pending in the requesting court; and (2) there is no controlling 

precedent. Cal. R. Ct. 8.548. In deciding whether to exercise its discretion to certify 

a question, the Ninth Circuit considers: (1) whether the question presents important 

public policy ramifications yet unresolved by the state court; (2) whether the issue 

is new, substantial, and of broad application; (3) the state court’s caseload; and (4) 

the spirit of comity and federalism. Murray v. BEJ Minerals, LLC, 924 F.3d 1070, 

1072 (9th Cir. 2019) (en banc). If the questions presented by the appeal are unsettled 

and the answers are likely to affect a large number of businesses, then “‘[c]omity 

and federalism counsel that the California Supreme Court, rather than this court, 

should answer’ the certified question.” Vazquez v. Jan-Pro Franchising Int’l, Inc., 

939 F.3d 1045, 1049 (9th Cir. 2019). 

There is no controlling precedent because the questions presented by this ap-

peal have not been decided by the California Supreme Court or any California Court 

of Appeal. The California Supreme Court’s answers to these questions would deter-

mine this appeal and there is no reason to believe that the Court’s caseload would 

preclude it from doing so. As evidenced by the multitude of COVID-19 insurance 

litigation that has been filed in the state and federal courts located in California, there 
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are thousands of businesses that will be affected by the answers to the questions 

presented by this appeal. Because thousands of businesses may be on the brink of 

financial collapse in COVID-19’s wake, because uncertainty and delay exacerbate 

their plight, and because only the California Supreme Court can provide certainty, 

the questions presented by this appeal should be certified. Based on comity and fed-

eralism, the California Supreme Court, rather the Ninth Circuit, should answer these 

unsettled questions. See Vazquez, 939 F.3d at 1049. Caribe therefore respectfully 

requests that the Court certify the following questions pursuant to California Rule of 

Court 8.548. 

The broad question of California law that the Court should certify is: 

Whether an insured’s loss of the use of all or part of its premises due to 
unsafe conditions created by COVID-19 or civil authority orders is a “di-
rect physical loss of or damage to property” under an all-risk policy? 

More specific questions that should be certified include: 

1. Whether infestation of a restaurant and nightclub’s facility with COVID-
19 physically alters or damages the property, and therefore is a “direct 
physical loss of or damage to property” under the Policy? 

2. Whether the Policy’s term—“direct physical loss of property”—requires a 
“physical alteration” that damages the property? 

3. Whether a temporary loss of use of property caused by COVID-19 infes-
tation or civil authority orders is a “direct physical loss of property” under 
the Policy? 

4. Whether the Policy’s term—“direct physical loss of or damage to prop-
erty”—is ambiguous as to whether it includes a company’s temporary loss 
of its dine-in and nightclub facility due to either COVID-19 infestation or 
civil authority orders prohibiting its use? 
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CONCLUSION 

Caribe respectfully asks the Court to reverse the District Court’s order dis-

missing its action. Alternatively, Caribe asks the Court to certify the questions pre-

sented by this appeal to the California Supreme Court. 
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ADDENDUM 
 
Cal. Civ. Code § 1641:  
The whole of a contract is to be taken together, so as to give effect to every part, if 
reasonably practicable, each clause helping to interpret the other.  
 
Cal. R. Ct. 8.548(a): 
On request of the United States Supreme Court, a United States Court of Appeals, 
or the court of last resort of any state, territory, or commonwealth, the Supreme 
Court may decide a question of California law if: 
(1) The decision could determine the outcome of a matter pending in the requesting 
court; and 
(2) There is no controlling precedent. 
 
Cal. R. Ct. 8.548(f): 
In exercising its discretion to grant or deny the request, the Supreme Court may 
consider whether resolution of the question is necessary to secure uniformity of de-
cision or to settle an important question of law, and any other factor the court 
deems appropriate. 
 
28 U.S.C. § 1291: 
The courts of appeals (other than the United States Court of Appeals for the Fed-
eral Circuit) shall have jurisdiction of appeals from all final decisions of the district 
courts of the United States, the United States District Court for the District of the 
Canal Zone, the District Court of Guam, and the District Court of the Virgin Is-
lands, except where a direct review may be had in the Supreme Court. The juris-
diction of the United States Court of Appeals for the Federal Circuit shall be lim-
ited to the jurisdiction described in sections 1292(c) and (d) and 1295 of this title. 
 
28 U.S.C. § 1332(d)(2): 
The district courts shall have original jurisdiction of any civil action in which the 
matter in controversy exceeds the sum or value of $5,000,000, exclusive of interest 
and costs, and is a class action in which— 

(A) any member of a class of plaintiffs is a citizen of a State different from any 
defendant; 

(B) any member of a class of plaintiffs is a foreign state or a citizen or subject 
of a foreign state and any defendant is a citizen of a State; or 

(C) any member of a class of plaintiffs is a citizen of a State and any defendant 
is a foreign state or a citizen or subject of a foreign state. 
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Order Denying Motion to Dismiss entered Aug. 12, 2020 in K.C. Hopps, Ltd. V. 
Cincinnati Ins. Co., No. 20-cv-00437-SRB: 
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Order Denying Motion to Dismiss entered Aug. 13, 2020 in Optical Services USA 
JC1 v. Franklin Mut. Ins. Co., No. BER-L-3681-20: 
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