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Judge Dan Aaron Polster 

DEFENDANTS’ MOTION TO RECONSIDER ORDER REQUIRING JURORS TO BE 

VACCINATED OR, IN THE ALTERNATIVE, MOTION FOR 

APPROPRIATE RELIEF FOR SUBSTANTIAL FAILURE TO COMPLY WITH  

THE JURY SELECTION AND SERVICE ACT 

The Pharmacy Defendants1 (Defendants) hereby move that the Court reconsider its June 

14 Civil Jury Trial Order and vacate that Order on fairness grounds to the extent it requires that 

all prospective jurors in this case be vaccinated. In the alternative, to the extent the Court 

declines to reconsider its Order as a discretionary matter, Defendants move pursuant to 28 U.S.C. 

§ 1867(c) to stay the proceedings for substantial failure to comply with the provisions of the Jury 

Selection and Service Act, 28 U.S.C. §§ 1861 to 1878, and request a hearing pursuant to 28 

U.S.C. §§ 1867(d) and (f).2

Defendants have been at the forefront of the nationwide vaccination effort and this 

motion is not intended to suggest any change in Defendants’ ongoing commitment to 

administering and facilitating vaccination. Rather, this motion concerns only the composition of 

a jury in this case and whether the Court’s Order comports with law and fairness. 

1 CVS Pharmacy, Inc., Ohio CVS Stores, LLC, CVS TN Distribution, L.L.C., CVS Rx Services, Inc., CVS 

Indiana, L.L.C., Walgreens Boots Alliance, Inc., Walgreen Co., Walgreen Eastern Co., Inc., Rite Aid Hdqtrs. Corp., 

Rite Aid of Ohio, Inc., Rite Aid of Maryland, Inc. d/b/a Rite Aid Mid-Atlantic Customer Support Center, Eckerd 

Corp. d/b/a Rite Aid Liverpool Distribution Center, Giant Eagle, Inc./HBC Service Company, and Walmart Inc. 

2 Defendants do not seek to delay the trial to adjudicate this motion, but a stay appears to be the exclusive 

procedural tool available to enforce the provisions of the Act. See 28 U.S.C. § 1867(d). To avoid delay, defendants 

are willing to adjudicate the motion on an expedited basis, or upon stipulations of fact if the parties can agree.  
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I. MATERIAL FACTS 

During a status conference on June 2, 2021, the Court asked whether the parties would 

consent to a requirement that all jurors in this matter be vaccinated against COVID-19.  See ECF 

No. 3753 at 2–3. The issue had not been raised before, and Defendants had no notice that the 

Court was considering it. Plaintiffs consented during the status conference. Defendants did not 

consent. Instead, Defendants’ liaison counsel raised potential concerns. Id. at 3–4. In response, 

the Court stated that it was not demanding a decision that day and asked Defendants to “talk 

about it and get back to Special Master Cohen with your thoughts.” Id. at 4–5. The Court set no 

deadline, other than to say that jury summonses would be sent out in seven weeks. Id. at 5. One 

week later, on June 9, 2021, the Special Master emailed liaison counsel, who was selecting a jury 

in the New York opioids trial, seeking Defendants’ position. The email set no deadline for 

Defendants to respond.  

Three business days later, on June 14, 2021, without waiting to hear Defendants’ 

position, the Court issued a Track Three Civil Jury Trial Order. ECF No. 3758. The pertinent 

provision (the “Vaccination Order”) states that “to ensure the safety of everyone involved in the 

trial, the Court will only allow individuals who have been fully vaccinated against COVID-19 to 

serve as jurors.” Id. at 3. Unbeknown to the Court, Defendants had finalized their position on 

such a limitation and were on the cusp of communicating it to the Special Master when the 

Vaccination Order issued.  

As far as Defendants can tell, a vaccination requirement for jurors is not required by any 

statute, rule, or policy. To the contrary, the Administrative Office of the U.S. Courts recently 

issued a statement to a reporter providing that, “[w]hile courts may ask jurors COVID-19-related 

questions as part of their safety protocols, providing litigants with a jury selected at random from 

a fair cross section of the community remains of greatest importance.” Decl. of John J. Connolly, 
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June 21, 2021 (“Connolly Decl.”), Ex. B at 3 (copy of Madison Alder, Next Pre-Trial Question 

for Jurors: Are You Vaccinated?, U.S. Law Week (May 28, 2021 4:45AM)); see also id. (“The 

Administrative Office of the U.S. Courts … said courts might ask virus-related questions for 

court safety, but getting the vaccine isn’t a legal qualification for service on a jury.”). Nothing in 

this Court’s Juror Selection Plan requires vaccination for jurors. See Am. General Order No. 

2005-21-1, Aug. 8, 2019 (redirecting to Juror Selection Plan at 

https://www.ohnd.uscourts.gov/jury-service); U.S Dist. Ct., N.D. Ohio Juror Selection Plan, 

Parts C, D (Apr. 8, 2021) [hereafter, “Juror Selection Plan”] (stating policy of random selection 

from fair cross section of the community in each division and requirement that “all citizens 

resident within the District shall have the opportunity to be considered for service on grand and 

petit juries and shall have an obligation to serve as jurors when summoned for that purpose”).  

Moreover, under this Court’s general Coronavirus Phased-In Recovery Plan, persons will 

be denied entrance to the courthouse “if they have a temperature of 100.4 degrees or higher or 

respond affirmatively to any COVID-19 screening question,” but will not be denied access based 

on their vaccination status. See Am. General Order No. 2020-08-8 at 2, June 7, 2021. The Plan 

requires mask-wearing, but “[a]t the discretion of the presiding judge and upon inquiry of 

vaccination status, a participant(s) in a proceeding in the judge’s courtroom may be permitted to 

remove his/her mask. Spectators and jurors must remain masked at all times.” Id. at 3. 

Unvaccinated employees are already permitted to work in the courthouse and are even permitted 

to remove their face masks “when alone in their private office/cubicle which permits at least six 

feet of physical distance from other persons.” Id. at 4. See also Dist. Colo. Jury Trial Protocols

(June 2, 2021) (setting forth additional screening measures for unvaccinated jurors but not 

excluding them). 
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According to the Ohio Department of Health, as of June 16, 2021, only 42.6 percent of 

Ohio’s population is fully vaccinated.3 Connolly Decl., Ex. A at 1. That number will rise to some 

extent by September 29, but the rate of new vaccinations has slowed considerably. By all 

appearances a substantial portion of the potential jury pool—possibly 40 percent or more—will 

not be fully vaccinated at the time of jury selection. Eliminating all those people would not only 

reduce the size of the eligible jury pool, it would also skew the pool in ways that would likely 

affect the parties’ ability to pick a fair and impartial jury.  

The current data establishes that the statewide vaccinated population differs from the 

unvaccinated population in key geographic and demographic metrics: by gender (44.6 percent of 

women vs. 38.4 percent of men, see Connolly Decl., Ex. A at 4); by race (40.9 percent of 

“White” and 54.2 percent of “Asian” vs. 25.7 percent of “Black or African American”; see id. at 

3); and by age (much higher percentages of vaccinations among older individuals, see id. at 1). 

Vaccination rates also vary substantially by counties within this District and Division. 

Compare Connolly Decl., Ex. A at 5 (overall vaccination rate of 29.8 percent in Ashland 

County) with id. at 17 (47.1 percent in Cuyahoga). And within counties, significant disparities 

exist by race, age, and gender. See id. at 17 (age distribution in Cuyahoga); id. at 19 (showing 

Cuyahoga vaccination rates of 51.5 percent for White Americans, 26.6 percent for Black 

Americans, and 59.4 percent for Asian Americans).  

Ample evidence suggests that vaccination rates also vary substantially based on political 

and social views. See Connolly Decl., Ex. C (pre-COVID article concluding that political 

conservatives were less likely to obtain vaccines). A New York Times analysis in April 

3 The Ohio Department of Health appears to use total population as the denominator in these calculations. 

Because children are not eligible for jury service and persons over 70 are often excused, see Juror Selection Plan 

Part L, the percent of vaccinations among all persons eligible for jury service cannot be stated precisely. But the 

percent of vaccinated persons between ages 20 and 69 can be calculated from the numbers provided by the 

Department of Health. That number equals 49.3 percent. See Connolly Decl. ¶ 9.  
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concluded that “[t]he disparity in vaccination rates has so far mainly broken down along political 

lines.” Connolly Decl., Ex. D at 1. Indeed, “both willingness to receive a vaccine and actual 

vaccination rates to date were lower, on average, in counties where a majority of residents voted 

to re-elect former President Donald J. Trump in 2020.” Id.; see also Connolly Decl., Ex. E 

(article in The Hill suggesting that vaccine rates vary among red and blue states). Other analyses 

have concluded that vaccinations vary significantly along other socioeconomic lines, with 

vaccination rates correlating positively with education and income. See Connolly Decl., Ex. F. 

And at least some individuals have declined the vaccine for religious reasons. 

The National Center for State Courts, in a publication from May 2021, cautioned against 

restrictions like the Vaccination Order: 

What impact will the use of vaccine status information have on 

the integrity of the jury system? Restricting the jury pool to 

persons who are fully vaccinated may make it more difficult to 

secure enough prospective jurors to select juries. Along with the 

coronavirus’ differential impact on people of color, public health 

experts have noted ongoing challenges in making vaccine 

distribution accessible to these communities, including higher rates 

of vaccine hesitancy in these communities. Excluding persons who 

are not fully vaccinated may make the jury pool less likely to 

reflect a fair cross section of the community, which in turn may 

also increase the risk of jury challenges. 

Connolly Decl., Ex. G at 2.  

In short, requiring vaccinations for all jurors will drastically reduce the eligible jury pool, 

and the remaining pool of eligible jurors is highly unlikely to reflect the community as a whole. 

II. ARGUMENT 

The Court’s Vaccination Order is interlocutory and therefore may be revised or amended 

at any time prior to final judgment. See Fed. R. Civ. P. 54(b); Stringer v. NFL, 749 F. Supp. 2d 

680, 699 (S.D. Ohio 2009). Although Defendants have styled this submission as a motion for 
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reconsideration at the direction of the Special Master, the usual standard for reconsideration4

should not apply here, where the Court issued its order without briefing, before hearing 

Defendants’ position, without setting a deadline for Defendants to provide their position, and 

where less than 14 days had passed from the time that the Court first raised the issue. 

A. The Court Should Reconsider and Vacate the Order on Discretionary and 

Prudential Grounds. 

Section B below argues that the Court’s Vaccination Order violates the Jury Selection 

and Service Act (JSSA) and therefore must be vacated as a matter of law. But the Court need not 

reach that argument. Nothing requires the Court to insist on a fully vaccinated jury, and fairness 

and justice counsel against it. 

First, the Vaccination Order is inconsistent with the Court’s existing policies—amended 

as recently as June 7—which do not require vaccinations among jurors or employees and which 

require random selection of jurors from a fair cross section of the community. Instead, Amended 

General Order No. 2020-08-8 minimizes risk by requiring temperature checks, mask-wearing, 

and physical distancing. Those measures should be sufficient to ensure the safety of all 

participants at the trial of this matter. 

Second, by both tradition and statute, “the American concept of the jury trial 

contemplates a jury drawn from a fair cross section of the community.” Taylor v. Louisiana, 

419 U.S. 522, 526 (1975); 28 U.S.C. § 1861 (“It is the policy of the United States that all 

litigants in Federal courts entitled to trial by jury shall have the right to grand and petit juries 

selected at random from a fair cross section of the community in the district or division wherein 

4 See Stringer, 749 F. Supp. 2d at 700 (noting that courts have “significant discretion” in resolving a motion 

to reconsider an interlocutory order, although ordinarily courts exercise that discretion “when there is (1) an 

intervening change of controlling law; (2) new evidence available; or (3) a need to correct a clear error or prevent 

manifest injustice” (citations omitted)). That standard does not logically apply when the movant is making 

substantive arguments for the first time.  
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the court convenes.”); Juror Selection Plan Parts C, D. The “fair cross section” standard 

promotes justice by assuring that serious disputes are decided by a representative sample of the 

whole community. As the Supreme Court has explained:  

The American tradition of trial by jury, considered in connection 

with either criminal or civil proceedings, necessarily contemplates 

an impartial jury drawn from a cross-section of the community. 

This does not mean, of course, that every jury must contain 

representatives of all the economic, social, religious, racial, 

political and geographical groups of the community; frequently 

such complete representation would be impossible. But it does 

mean that prospective jurors shall be selected by court officials 

without systematic and intentional exclusion of any of these 

groups. Recognition must be given to the fact that those eligible for 

jury service are to be found in every stratum of society. Jury 

competence is an individual rather than a group or class matter. 

That fact lies at the very heart of the jury system. To disregard it is 

to open the door to class distinctions and discriminations which are 

abhorrent to the democratic ideals of trial by jury. 

Thiel v. Southern Pac. Co., 328 U.S. 217, 220 (1946) (citations omitted). 

This foundational policy would be severely undermined if 40 to 50 percent of the eligible 

population is removed from the pool—for any reason. See Peters v. Kiff, 407 U.S. 493, 503 

(1972) (“the exclusion from jury service of a substantial and identifiable class of citizens has a 

potential impact that is too subtle and too pervasive to admit of confinement to particular issues 

or particular cases”). Of course, if the 40–50 percent cohort were removed at random, the 

remaining pool might still reflect a fair cross section of the community. But wholesale removal 

of all unvaccinated individuals is a far cry from random removal of persons from the pool. The 

vaccinated population is unquestionably different from the full community; the only question is 

whether the vaccinated population by itself is a fair cross section of that community.  

The Court should conclude that it is not. The available data on vaccination rates in Ohio 

show substantial differences by race, gender, and age. See supra Part I. These state-wide patterns 

are also seen in the individual counties in this District and Division—sometimes at even greater 
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variances. Id. In addition, vaccination has become a divisive political and social issue. Data 

available to date indicates that vaccination rates are higher among persons who identify as liberal 

rather than conservative, Democratic rather than Republican, professional rather than 

nonprofessional, and college-educated rather than not. See supra Part I. Accordingly, there is a 

substantial risk that a jury pool drawn solely from fully vaccinated persons will not fully reflect 

the community along ideological and socioeconomic dimensions (as well as racial, gender, and 

ethnic dimensions, as discussed above). The only way to ensure fairness is to permit vaccinated 

and unvaccinated persons to serve on the jury. 

Third, jury service is both an obligation and a right of citizenship. E.g., Powers v. Ohio, 

499 U.S. 400, 402 (1991) (“Jury service is an exercise of responsible citizenship by all members 

of the community, including those who otherwise might not have the opportunity to contribute to 

our civic life.”); Juror Selection Plan Part C. It seems extraordinary to exclude nearly half the 

population from jury service—for any reason—and as far as Defendants can tell no other court 

has imposed a similar restriction. Excluding identifiable groups from jury service eliminates their 

participation in one key feature of our democratic tradition. Persons who decline a governmental 

request to inject an mRNA or other vaccine into their arms may have a useful perspective about a 

governmental claim that pharmaceutical companies should pay for harms caused by persons who 

abused prescription opioids. At any rate, Defendants respectfully suggest that the Vaccination 

Order is not a precedent the Court should set.  

Defendants and their counsel are certainly cognizant of safety issues and they do not want 

to create an unreasonable risk for any participant in the trial. Defendants are prepared to work 

with the Court, its staff, and Plaintiffs to ensure that all participants are safe. But the Court 

should not promote safety over fairness in jury selection when both are achievable. If safety 
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cannot be ensured by methods other than a vaccination requirement, the trial should be 

postponed until it can. 

For these reasons, Defendants respectfully request that the Court exercise its discretion 

and vacate its Vaccination Order. 

B. In the Alternative, Because the Vaccination Order Is Likely to Contravene 

the Jury Selection and Service Act, Defendants Move to Stay Under 

28 U.S.C. § 1867(c) and Request a Hearing Under Sections 1867(d) and (f). 

1. The JSSA Permits Civil Litigants to Challenge Unrepresentative Jury 

Pools. 

Most challenges to the representativeness of a jury pool in civil cases are governed by the 

Jury Selection and Service Act, 28 U.S.C. §§ 1861 to 1878. See 28 U.S.C. § 1867(e). As noted, 

under § 1861 of the Act, federal policy requires that “all litigants in Federal courts entitled to 

trial by jury shall have the right to grand and petit juries selected at random from a fair cross 

section of the community.” Moreover, “[n]o citizen shall be excluded from service as a grand or 

petit juror in the district courts of the United States … on account of race, color, religion, sex, 

national origin, or economic status.” Id. § 1862. District Courts are required to have a written 

plan for random selection of grand and petit jurors designed to achieve these objectives. Id. § 

1863(a). The plan must “specify detailed procedures to be followed by the jury commission or 

clerk in selecting names” for jury service and “[t]hese procedures shall be designed to ensure the 

random selection of a fair cross section of the persons residing in the community in the district or 

division wherein the court convenes.” Id. § 1863(b)(3). The jury selection plan must “deem any 

person qualified to serve on grand and petit juries in the district court unless” that person does 

not satisfy one of five conditions not applicable here. See id. § 1865(b); cf. 28 U.S.C. § 1869(i) 

(defining “undue hardship or extreme inconvenience”). And the jury commission or the clerk 

from time to time “shall draw at random from the qualified jury wheel such number of names of 
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persons as may be required for assignment to grand and petit jury panels.” Id. § 1866(a); see also 

id. § 1866(c) (except as provided in § 1865 or any jury selection plan, “no person or class of 

persons shall be disqualified, excluded, excused, or exempt from service as jurors,” although a 

court may exclude any “person summoned for jury service” for certain defined reasons).

Under § 1867(c), “[i]n civil cases, before the voir dire examination begins, or within 

seven days after the party discovered or could have discovered, by the exercise of diligence, the 

grounds therefor, whichever is earlier, any party may move to stay the proceedings on the ground 

of substantial failure to comply with the provisions of this title in selecting the petit jury.” A 

substantial failure to comply has been interpreted to mean one that “frustrates one of the three 

principles underlying the Act: (1) the random selection of jurors, (2) culling of the jury from a 

fair cross-section of the community, and (3) determination of disqualifications, exemptions, and 

exclusions based on objective criteria.” United States v. Stein, 985 F.3d 1254, 1263 (10th Cir. 

2021) (citations omitted); see also United States v. Savides, 787 F.2d 751, 754 (1st Cir. 1986). 

Upon motion filed under § 1867(c) 

containing a sworn statement of facts which, if true, would 

constitute a substantial failure to comply with the provisions of this 

title, the moving party shall be entitled to present in support of 

such motion the testimony of the jury commission or clerk, if 

available, any relevant records and papers not public or otherwise 

available used by the jury commissioner or clerk, and any other 

relevant evidence. 

28 U.S.C. § 1867(d). The movant is entitled to “inspect, reproduce, and copy such records or 

papers at all reasonable times during preparation and pendency of such a motion.” 28 U.S.C. § 

1867(f). A litigant “need not show prejudice to establish a ‘substantial failure to comply’ with 

the Act.” United States v. Kennedy, 548 F.2d 608, 612 (5th Cir. 1977). “If the court determines 

that there has been a substantial failure to comply with the provisions of this title in selecting the 
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petit jury, the court shall stay the proceedings pending the selection of a petit jury in conformity 

with this title.” 28 U.S.C. § 1867(d). 

2. The Exclusion of All Unvaccinated Individuals from the Jury Pool Is 

Likely to Result in a Jury That Is Not a Fair Cross Section of the 

Community. 

The wholesale exclusion of all unvaccinated persons from the jury pool would violate the 

statutory requirement that the jury be drawn from a fair cross section of the community. “In 

order to demonstrate a violation of the statutory fair cross section standard, a defendant must 

show that a distinctive group, that is, a cognizable group, was excluded from the jury selection 

process; that such group was systematically excluded; and that because of such exclusion the 

jury pool failed to be reasonably representative of the community.” United States v. Allen, 160 

F.3d 1096, 1102 (6th Cir. 1998) (citations omitted).5 The sworn statement of facts attached 

hereto establishes at least a prima facie case that satisfies each of these requirements. 

First, the Court’s June 14 Order establishes that an identifiable group will be excluded 

from the jury selection process. Whether unvaccinated individuals constitute a “distinctive” or 

“cognizable” group has not previously been decided as far as Defendants can tell. But courts 

generally agree that groups based on gender, race, ethnicity, and religious affiliation qualify as 

distinctive. See United States v. Cook, No. CR 06-2403 RB, 2008 WL 11362043, at *4–5 

(D.N.M. Oct. 2, 2008). Thus, to the extent exclusion of unvaccinated individuals creates a 

significant variance from community averages of persons in those groups, the unvaccinated 

group would be legally distinctive. As to other groups, such as those based on age, class, political 

5 Although the Sixth Amendment does not apply in this civil case, jury-pool challenges under the Sixth 

Amendment also require a showing that a “distinctive group” was excluded, and the Sixth Amendment cases 

interpreting that phrase are sometimes applied in JSSA cases. E.g., United States v. Royal, 174 F.3d 1, 6 (1st Cir. 

1999).  
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affiliation, and education, courts usually require some proof of a “common thread or basic 

similarity in attitude, ideas or experiences.” Ford v. Seabold, 841 F.2d 677, 683 (6th Cir. 1988). 

In the current environment, unvaccinated persons meet these tests. Initially, the currently 

available data indicate that the unvaccinated group varies significantly from the general 

community based on race, gender, and ethnicity. In particular, the statewide data shows a 

substantial disparity in vaccination rates among White, Asian, and Black Ohioans, with the latter 

significantly less likely to be vaccinated. The state-wide percentage difference is roughly 15 

points between vaccinated White and Black Ohioans and almost 30 points between Asian and 

Black Ohioans. Connolly Decl., Ex. A at 3. In Cuyahoga County, the most populous county in 

this Division, the absolute disparity in vaccination rates among White and Black citizens is 

almost 25 points. See id. at 19. As a result, Black citizens are very likely to be underrepresented 

in the jury pool when compared with the community at large; defendants estimate the absolute 

disparity (statewide) at 4.3 percent and the comparative disparity at 33.0 percent.6 See Connolly 

Decl. ¶ 10. These differences may qualify as substantial. See Smith v. Berghuis, 543 F.3d 326, 

337-38 (6th Cir. 2008) (negligible absolute disparity and 18 to 34 percent comparative disparity), 

rev’d on other grounds, 559 U.S. 314 (2010);7 Garcia-Dorantes v. Warren, 801 F.3d 584, 600-

02 (6th Cir. 2015) (3.45 percent absolute disparity and 42 percent comparative disparity); 

Omotosho v. Giant Eagle, Inc., 997 F. Supp. 2d 792, 800 (N.D. Ohio 2014) (6.04 absolute 

disparity and 63.7 percent comparative disparity).8

6 The Sixth Circuit has explained that depending on circumstances courts may look to “absolute disparity” 

(percent eligible in the population less percent in pool) or “comparative disparity” (decreased likelihood that 

underrepresented group will be called for jury service). E.g., Garcia-Dorantes v. Warren, 801 F.3d 584, 601-02 (6th 

Cir. 2015). In this case, these disparities might be calculated in different ways and a final result would have to await 

a hearing, but defendants have made an estimate for disparities among races in the Connolly Declaration at 

paragraph 10.  
7 Although the Supreme Court reversed Smith, courts in the Sixth Circuit continue to cite its analysis of 

absolute and comparative disparities. See Garcia-Dorantes, 801 F.3d at 601; Omotosho, 997 F. Supp. 2d at 800.  
8 The Smith and Omotosho courts both rejected challenges to the panel for other reasons.  
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Apart from disparities in recognized distinctive groups such as race and gender, there is 

clearly a common thread or basic similarity in attitude, ideas, and experience among the 

unvaccinated population. Evidence both empirical and anecdotal suggests that unvaccinated 

individuals skew conservative and Republican, see Connolly Decl., Exs. C, D, E, and those 

trends are likely to continue. By September 29, the unvaccinated group is likely to consist largely 

of traditional conservatives, libertarians, and government skeptics, along with a disproportionate 

percentage of nonprofessionals and lower-wage workers. Compare Thiel v. Southern Pac. Co., 

328 U.S. 217, 224-25 (1946) (impermissible to exclude all persons who work for a daily wage). 

Members of the anti-vaccination community might well have different views about prescription-

opioid use and abuse when compared with the vaccinated population.  

Second, the Vaccination Order unquestionably establishes that unvaccinated people will 

be “systematically excluded” from jury service. See United States v. Jackman, 46 F.3d 1240, 

1248 (2d Cir. 1995) (“the existence of systematic underrepresentation turns on the process of 

selecting venires, not the outcome of that process in a particular case”); Garcia-Dorantes, 801 

F.3d at 600 (inadvertent computer glitch that ended up excluding disproportionate number of 

African Americans deemed systematic when argument waived by State). That portion of the test 

should not be in dispute. 

Finally, for the reasons set forth above, the exclusion of all unvaccinated people almost 

certainly will result in a jury pool that is not reasonably representative of the community. Before 

the jury pool is actually drawn, of course, Defendants cannot determine whether Black 

Americans or other discrete groups will be under- or over-represented when compared to the 

community at large. For that reason, if the Court is not inclined to vacate the Vaccination Order 

based on its anticipated effects, Defendants request a hearing pursuant to 28 U.S.C. §§ 1867(d) 
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and (f) after the jury pool is drawn but before the Court selects a jury. As the Supreme Court has 

held, subsection (f) “makes clear that a litigant has essentially an unqualified right to inspect jury 

lists. It grants access in order to aid parties in the ‘preparation’ of motions challenging jury-

selection procedures. Indeed, without inspection, a party almost invariably would be unable to 

determine whether he has a potentially meritorious challenge.” Test v. United States, 420 U.S. 

28, 30 (1975); see also United States v. Shader, 472 F. Supp. 3d 1, 4-5 (E.D.N.Y. 2020). In 

addition to jury records and testimony from the jury commissioner, Defendants anticipate that 

such a hearing will include expert testimony analyzing the jury pool and the excluded class of 

unvaccinated persons in light of community characteristics.  

III. CONCLUSION 

For the reasons stated, Defendants respectfully request that the Court vacate its 

Vaccination Order and permit vaccinated and unvaccinated persons to be eligible to serve as 

jurors in this matter. In the alternative, Defendants move to stay this matter under 28 U.S.C. § 

1867(c) and request an evidentiary hearing under § 1867(d) and (f). 

Dated:  June 21, 2021 

/s/ Kaspar J. Stoffelmayr_________ 
Kaspar J. Stoffelmayr 
Katherine M. Swift 

BARTLIT BECK LLP 

54 West Hubbard Street 

Chicago, IL 60654 

(312) 494-4400 

kaspar.stoffelmayr@bartlitbeck.com  

kate.swift@bartlitbeck.com  

Counsel for Walgreens Boots Alliance, Inc., 

Walgreen Co. and Walgreen Eastern Co., Inc. 

Respectfully submitted,  

/s/ Eric R. Delinsky  

Eric R. Delinsky 

Alexandra W. Miller 

ZUCKERMAN SPAEDER LLP 

1800 M Street NW, Suite 1000 

Washington, DC  20036 

Tel: (202) 778-1800 

E-mail: edelinsky@zuckerman.com 

E-mail: smiller@zuckerman.com 

Counsel for CVS Pharmacy, Inc., Ohio CVS 

Stores, LLC, CVS TN Distribution, L.L.C., CVS 
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UNITED STATES DISTRICT COURT 

FOR THE NORTHERN DISTRICT OF OHIO 

EASTERN DIVISION 

IN RE: NATIONAL PRESCRIPTION 
OPIATE LITIGATION 

THIS DOCUMENT RELATES TO:  

TRACK THREE 

MDL No. 2804 

Case No. 17-md-2804 

Judge Dan Aaron Polster 

DECLARATION OF JOHN J. CONNOLLY 

1. I am over the age of 18 and competent to testify from personal knowledge as to the 

facts set forth herein. I am an attorney at Zuckerman Spaeder LLP, which represents CVS 

defendants in this matter. 

2. Attached hereto as Exhibit A are pages downloaded under my supervision from an 

Ohio Department of Health website (https://coronavirus.ohio.gov/wps/portal/gov/covid-

19/dashboards/covid-19-vaccine/covid-19-vaccination-dashboard) on June 17, 2021.  

3. Attached hereto as Exhibit B is an article downloaded from US Law Week titled 

Next Pre-Trial Question for Jurors: Are You Vaccinated? by Madison Alder.  

4. Attached hereto as Exhibit C is an article downloaded from a National Institutes of 

Health website (https://www.ncbi.nlm.nih.gov/pmc/articles/PMC5784985/pdf/pone.0191728.pdf) 

titled The influence of political ideology and trust on willingness to vaccinate by Bert 

Baumgaertner and others and published in a journal called PLoS One. 

5. Attached hereto as Exhibit D is an article downloaded from www.nytimes.com 

titled Least Vaccinated U.S. Counties Have Something in Common: Trump Voters by Danielle 

Ivory et al. 
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6. Attached hereto as Exhibit E is an article downloaded from The Hill titled State 

vaccine rates fall along red, blue divide by Peter Sullivan. 

7. Attached hereto as Exhibit F is an article downloaded from www.nytimes.com 

titled The Vaccine Class Gap by David Leonhardt. 

8. Attached hereto as Exhibit G is a publication of the National Center for State Courts 

dated May 4, 2021, titled Considerations about Collecting Information on COVID-19 Vaccine 

Status from Prospective Jurors, downloaded from the Internet at website address 

https://www.ncsc.org/__data/assets/pdf_file/0027/64296/COVID-19-Vaccine-

Considerations.pdf.  

9. Using Ohio Department of Health numbers from Exhibit A, Page 1, I calculated the 

percentage of vaccinated Ohio residents between ages 20 and 69 to be 49.3 percent, as shown in 

the table below.  

Pct. Vacc. Vacc. Pop. Total Pop. Pct. Vacc. 

Age Group (ODOH) (ODOH) Calculated Calculated 

20-29 33.63% 522,300 1,553,078 33.63%

30-39 40.65% 600,488 1,477,215 40.65%

40-49 46.99% 651,800 1,387,104 46.99%

50-59 55.52% 856,103 1,541,972 55.52%

60-64 66.20% 527,266 796,474 66.20%

65-69 74.91% 499,556 666,875 74.91%

Wgtd Avg Calc. 3,657,513 7,422,718 49.27%

10. Using Ohio Department of Health numbers from Exhibit A, Page 3, I calculated an 

estimate for absolute and comparative disparities expected in the jury pool if only vaccinated 

persons were selected as set forth in the table below. This estimate is based on statewide numbers 

and omits the “Unknown” and “Other” races because vaccination data is not reported for those 

categories. The mathematical formulas are as follows: Col. C = (Col. B ÷ Col. A); Col. D = (Col. 
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B ÷ Col. B sum); Col. E = (Col. C ÷ Col. C sum); Col. F = (Col. D – Col. E); Col. I = (Col. F ÷ 

Col. E). 

I declare under penalty of perjury that the foregoing is true and correct. Executed on June 
21, 2021. 

/s/ John J. Connolly 
¯¯¯¯¯¯¯¯¯¯¯¯¯¯¯¯¯¯¯¯¯¯¯¯ 
John J. Connolly 

Column A Column B Column C Column D Column E Column F Column I

Pct. Vacc. Vacc. Pop. Total Pop. Pct. Vacc. Pct. Tot. Absolute Compar.

Race (ODOH) (ODOH) Calculated Pool Pool Disparity Disparity

White 40.86% 3,903,405 9,553,120 86.91% 81.72% 5.19% 6.35%

Unknown

Other

Black or Afr.-Am 25.74% 392,683 1,525,575 8.74% 13.05% -4.31% -33.00%

Asian 54.18% 157,926 291,484 3.52% 2.49% 1.02% 41.02%

Am. Ind. Et al. 33.15% 11,273 34,006 0.25% 0.29% -0.04% -13.72%

Nat. Haw. 56.09% 3,957 7,055 0.09% 0.06% 0.03% 45.99%

Multiracial 7.88% 21,937 278,388 0.49% 2.38% -1.89% -79.49%

4,491,181 11,689,628
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US Law Week

Next Pre-Trial Question for Jurors: Are
You Vaccinated?

6e @MPU_[Z 5XPQ^

@Me )/$ )')($ +1+, 5@

DaQ_`U[Z O[aXP `QXX XMceQ^_$ VaPSQ_ Y[^Q MN[a` \[`QZ`UMX Va^[^ bUQc_

7[a^`_ YMe M_W \^[_\QO`UbQ Va^[^_ UZ ]aQ_`U[ZZMU^Q_ R[^ _MRQ`e ^QM_[Z_

=aPSQ_ TMbQ M ZQc ]aQ_`U[Z `[ O[Z_UPQ^ M_ `TQe ^MY\ a\ UZ%\Q^_[Z `^UMX_ Pa^UZS `TQ \MZPQYUO1 cTQ`TQ^

\^[_\QO`UbQ Va^[^_ OMZ NQ M_WQP MN[a` `TQU^ bMOOUZM`U[Z _`M`a_&

5_WUZS MN[a` bMOOUZM`U[Z _`M`a_ O[aXP SUbQ UZ_UST` UZ`[ Va^[^_i c[^XPbUQc MZP TQX\ `TQ O[a^` R^[Y M _MRQ`e

\Q^_\QO`UbQ$ Na` U` O[aXP NQ _QQZ M_ UZ`^a_UbQ [^ M_ M \^[de R[^ M_WUZS MN[a` M Va^[^i_ \[XU`UO_& <`i_ aX`UYM`QXe

a\ `[ VaPSQ_ cTQ`TQ^ `TQe cMZ` `T[_Q WUZP_ [R ]aQ_`U[Z_ `[ NQ M_WQP Pa^UZS Va^e _QXQO`U[Z$ VaPSQ_$

XMceQ^_$ MZP Va^e Qd\Q^`_ `[XP 6X[[YNQ^S ?Mc&

j<`i_ M bQ^e RXaUP M^QM ^UST` Z[c$k _MUP >UYNQ^Xe @aQXXQ^$ OTUQR VaPSQ [R `TQ 9M_`Q^Z 8U_`^UO` [R 7MXUR[^ZUM&

=aPSQ_ M^Q j`TUZWUZS bQ^e TM^P MN[a` cTM` ^QO[^P U_ NQUZS YMPQ TQ^Q MZP T[c P[Q_ `TU_ UZR[^YM`U[Z MRRQO`

M \M^`ei_ ^UST` `[ M RMU^ `^UMX MZP M Va^e [R TU_ [^ TQ^ \QQ^_&k

=a^[^_ O[aXP NQ M_WQP M_ \M^` [R \^Q%_QXQO`U[Z ]aQ_`U[ZZMU^Q_ [^ cTUXQ `TQei^Q OTQOWUZS UZ$ cTUOT O[aXP

\^[bUPQ `TQ O[a^` cU`T a_QRaX UZR[^YM`U[Z R[^ TQMX`T MZP _MRQ`e& 5X`Q^ZM`UbQXe$ `TQ ]aQ_`U[Z YUST` SQ`

^MU_QP Pa^UZS b[U^ PU^Qg`TQ Va^e _QXQO`U[Z \^[OQ__&

jF[YQ`TUZS M_ _MXUQZ` UZ )')( M_ `TQ PQOU_U[Z `[ UZ`QZ`U[ZMXXe ^QYMUZ aZbMOOUZM`QP U_ `QXXUZS Z[ YM``Q^ `TQ

`e\Q [R OM_Q$k _MUP 8MZ =[TZ_[Z$ 79B [R Va^e ^Q_QM^OT `QOTZ[X[Se O[Y\MZe =a^[^FQM^OT&

=aPSQ_$ T[cQbQ^$ OMZ aX`UYM`QXe PQOUPQ `[ Z[` \Q^YU` `TQ ]aQ_`U[Z UR `TQe RQQX U` U_Zi` ^QXQbMZ`& FaVM

GT[YM_$ \^[RQ__[^ M` `TQ HZUbQ^_U`e [R <XXUZ[U_ 7[XXQSQ [R ?Mc cT[ _`aPUQ_ MZP c^U`Q_ MN[a` Va^UQ_$ _MUP _TQ
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RESEARCH ARTICLE

The influence of political ideology and trust on

willingness to vaccinate

Bert Baumgaertner*, Juliet E. Carlisle, Florian Justwan

Department of Politics and Philosophy, University of Idaho, Moscow, Idaho, United States of America

* bbaum@uidaho.edu

Abstract

In light of the increasing refusal of some parents to vaccinate children, public health strate-

gies have focused on increasing knowledge and awareness based on a �knowledge-deficit�

approach. However, decisions about vaccination are based on more than mere knowledge

of risks, costs, and benefits. Individual decision making about vaccinating involves many

other factors including those related to emotion, culture, religion, and socio-political context.

In this paper, we use a nationally representative internet survey in the U.S. to investigate

socio-political characteristics to assess attitudes about vaccination. In particular, we con-

sider how political ideology and trust affect opinions about vaccinations for flu, pertussis,

and measles. Our findings demonstrate that ideology has a direct effect on vaccine atti-

tudes. In particular, conservative respondents are less likely to express pro-vaccination

beliefs than other individuals. Furthermore, ideology also has an indirect effect on immuni-

zation propensity. The ideology variable predicts an indicator capturing trust in government

medical experts, which in turn helps to explain individual-level variation with regards to atti-

tudes about vaccine choice.

Introduction

One of the most successful public health interventions has been infant and childhood immuni-

zation programs. In 1900, 16 out of every one hundred American children died from disease

before age five [1]. By the close of the century, 97% of American schoolchildren received vac-

cines against diphtheria, tetanus, pertussis, polio, measles, mumps, rubella, and Haemophilus

influenzae type b (Hib) by first grade [1]. While widespread vaccinations have nearly eradi-

cated what were once very common and deadly diseases, the unfortunate irony is that without

threat of such deadly diseases the proportion of the population that is not adequately vacci-

nated has grown [2]. In 2015, the national vaccination coverage among children aged 19�35

months was 91.9% for recommended MMR (measles, mumps, rubella) doses, but in states

such as Colorado, Ohio, and West Virginia the coverage is as low as 86.0% [3]. For measles,

the proportion of the population that should be vaccinated for prevention of disease outbreak

is 90�95% [4]. Thus, the fact that vaccination coverage is dropping is particularly concerning

especially in light of recent outbreaks.

Despite all 50 states requiring children to be vaccinated before attending school, all states

allow exemptions for medical reasons, all but two allow exemptions for religious reasons, and

PLOS ONE | https://doi.org/10.1371/journal.pone.0191728 January 25, 2018 1 / 13

a1111111111
a1111111111
a1111111111
a1111111111
a1111111111

OPEN ACCESS

Citation: Baumgaertner B, Carlisle JE, Justwan F

(2018) The influence of political ideology and trust

on willingness to vaccinate. PLoS ONE 13(1):

e0191728. https://doi.org/10.1371/journal.

pone.0191728

Editor: Mitchell Rabinowitz, Fordham University,

UNITED STATES

Received: September 9, 2017

Accepted: January 10, 2018

Published: January 25, 2018

Copyright: © 2018 Baumgaertner et al. This is an

open access article distributed under the terms of

the Creative Commons Attribution License, which

permits unrestricted use, distribution, and

reproduction in any medium, provided the original

author and source are credited.

Data Availability Statement: All relevant data are

within the paper and its Supporting Information

files.

Funding: This work was supported by the National

Institutes of Health, P20GM104420 to BB. The

funder had no role in study design, data collection

and analysis, decision to publish, or preparation of

the manuscript.

Competing interests: The authors have declared

that no competing interests exist.

Case: 1:17-md-02804  Doc #: 3763-4  Filed:  06/21/21  2 of 14.  PageID #: 512799



almost half allow exemptions for philosophical reasons [5]. Such exemptions contradict the

efforts of the U.S. government to adhere to a federally mandated vaccine schedule and achieve-

ment of universal vaccination to maintain herd immunity. Various reasons for parents not

vaccinating their children exist, from mere oversight [6], socio-economic barriers (that often

interact with race/ethnicity) [7], and for some the result of conscious decisions. Oftentimes the

deliberate decisions of parents are based on parental concern regarding vaccine safety [8] and

efficacy [9,10].

For example, there is a growing parental and public interest in natural products and even

some have taken up the mantel to �green our vaccines� due to public fears of the relationship

between MMR vaccine and autism (a relationship for which no credible empirical evidence

has been found [11]). When vaccinations concern children, as in the case of MMR, parents

lack control over the outcome of vaccination and the potential damage, although extremely

rare (less than 1 in a million), can be long-term or even fatal [12]. Moreover, benefits can be

difficult to calculate, particularly given that the negative consequences of nearly-eradicated dis-

eases are no longer salient. Consequently, many parents give greater weight to the risks of vac-

cines than the benefits [13]. With the ubiquity of the internet and information available online

along with a shifting parent-doctor relationship, parents have become more involved in vacci-

nation decisions and often override the mandated vaccine schedule.

In light of the increasing refusal of some parents to vaccinate children, public health strate-

gies deploy a �knowledge-� or �information-deficit� approach that educates people on the

risks, costs, and benefits of vaccination (and non-vaccination). If individuals respond to risk

information in a straightforward way, it is reasonable that a knowledge-deficit approach would

be successful. However, research across numerous domains suggests that, in general, decision

making under risk is complex and not straightforward [14�22]. There is reason to believe that

vaccine choice is no different [23]. For example, it is known that perceived risk of vaccines is

related to gender (with women perceiving greater vaccine risk than men) as well as a variety of

other demographic characteristics such as age, race, education, and income level, and other

factors such as emotion, culture, religion, and socio-political context [24]. In this paper, we are

interested in two sets of reasons for vaccination decision making and the relationship between

them: ideology and trust.

From a sociological perspective, a number of existing empirical studies indicate that peo-

ple's ideologies and worldviews strongly influence their perception and acceptance of risk.

That is, rather than understanding risk as a result of individual cognition, Cultural Theory,

attributable to Douglas [25,26] and Douglas and Wildavsky [27], posits that individuals are

embedded in a sociocultural milieu wherein and by which risk is constructed and interpreted

[27]. Specifically, Douglas and Wildavsky use four categories¯hierarchical, individualist, fatal-

ist, egalitarian¯to understand how each cultural group applies salient values and interprets a

particular phenomenon to be risky or not. Others have built on their work, substantiating the

relationship between these four categories and perception of risk [28�32].

Related, political ideology, defined as the set of beliefs about the proper order of society

[33], has a strong influence on political attitudes and behaviors and general value orientations

¯and by extension risk¯in a pattern similar to what scholars find with Cultural Theory.

Indeed, some scholars [34] find that some individuals actually respond to egalitarianism and

individualism questions as if they were opposite ends of a single, liberal-conservative contin-

uum, rather than two of four distinct worldviews. This finding demonstrates the close corre-

spondence between Cultural Theory and political ideology and the explanatory value of

political ideology and risk.

Research further bears out the close correspondence between Cultural Theory and political

ideology. Studies find that liberals are more egalitarian and open to change than conservatives

The influence of political ideology and trust on willingness to vaccinate
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[35�43]. Others find political conservatives to be more sensitive to threat and more risk averse

than those who are politically liberal [44�46]. Moreover, ideological dispositions can shape sup-

port for or opposition to potentially risky technologies [47,48]. In particular, Rothman and Lich-

ter [47] find that ideology is related to assessments of nuclear power safety for some groups

including journalists and high-level government bureaucrats. Duckit and Sibley [49] distinguish

between social and cultural conservatives (or right-wing authoritarians), who tend to perceive

the world as �dangerous� or unstable, and economic conservatives (or those with high social

dominance orientation), who perceive �the world as a ruthlessly competitive jungle in which the

strong win and the weak lose� [50]. However, both types of conservatives have a desire to reduce

uncertainty and threat and �prioritize traditionalism, rule-following, and acceptance of inequal-

ity� [51]. Thus previous research provides a conceptual linkage between ideology and risk.

In light of the above research findings, political ideology may be of particular importance in

the case of vaccine attitudes. Some might suggest that because vaccinations have not yet been

adopted by a major political party or ideological camp (compared to other issues such as abor-

tion), the public should not possess well-developed partisan or ideological opinions about

them. Although we concur with this assessment, we also suspect there to be ideological opin-

ions about vaccines in the U.S. as a consequence of the aforementioned relationship that exists

between political values and risk (or risky technologies). Moreover, we suspect that conserva-

tives will be less likely to express pro-vaccination attitudes, despite the notorious vaccine skep-

ticism that some liberals, such as Robert F. Kennedy Jr., have adopted. In fact, despite

anecdotes attributing anti-vaccination trends to some enclaves of liberal leaning types, evi-

dence points to more vaccination skepticism among conservatives [52]. Additionally, anti-vac-

cination opinions have been publicly discussed among conservative leaders. For example,

during the 2016 presidential race, several Republican candidates expressed some degree of

skepticism concerning vaccination [53]. Furthermore, Donald Trump has used Twitter to per-

petuate a long debunked linkage between autism and vaccines since as far back as March 2012

[54,55]. By bringing the issue into the highly salient presidential election, Trump could have

motivated an ideological gap in public attitudes about vaccination. The above considerations

allow us to formulate our first testable hypothesis:

Hypothesis 1: Individuals who are more conservative are less likely to vaccinate against pre-

ventable diseases than less conservative individuals.

The other set of reasons for anti-vaccination attitudes we are interested in concerns trust,

which has been an area of interest for researchers studying vaccination propensity [56]. Trust is

particularly important when dissenting opinions exist regarding scientific facts and individuals

have to choose between them. For example, are vaccines safe or is there a substantial risk of ill-

ness or death? Typically, individuals are unable to answer this question for themselves given

that they lack the expertise to test vaccine safety or gather data on vaccination risk. Thus, people

need to turn to experts who have either done the research or have access to the relevant infor-

mation. In this context, we distinguish between two kinds of medical experts: government med-

ical experts and primary health care providers. Anti-vaccination attitudes are often correlated

with low levels of trust in the government [9], and lack of trust in corporations and public health

agencies [9]. The less people trust governmental or scientific institutions the more likely they

are to believe a link between vaccines and autism and thus, the less likely they are to demon-

strate support for vaccinations. Given these considerations, we have the following hypothesis:

Hypothesis 2: Individuals with high levels of trust in government medical experts are more

likely to express pro-vaccination attitudes against preventable diseases than individuals

with low levels of trust.

The influence of political ideology and trust on willingness to vaccinate
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Separate from trust in medical institutions, individual members of the health care commu-

nity are also likely to influence vaccination attitudes. In particular, high levels of trust in a pri-

mary health care provider, e.g., a pediatrician, is expected to result in more positive attitudes

towards vaccination than low levels of trust:

Hypothesis 3: Individuals with high levels of trust in their primary health care provider are

more likely to express willingness to vaccinate against preventable diseases than individuals

with low levels of trust.

So far, we have argued that ideology and trust influence vaccine attitudes in individuals.

However, there are reasons to believe that these two independent variables also influence each

other. As we discussed in our motivation of hypothesis 1, individuals who are more conserva-

tive are more likely to be skeptical about vaccination. This may be part of a more general pat-

tern of skepticism towards different types of expertise. We know generally that trust in

government vaccination programs, trust in science, and trust in government is usually lower

for conservatives than for liberals [57�59]. Thus it is reasonable to expect that there are lower

levels of trust towards our two types of medical experts among more conservative individuals

than less conservative individuals:

Hypothesis 4: Individuals who are more conservative are less likely to trust government medi-

cal experts than less conservative individuals.

Hypothesis 5: Individuals who are more conservative are less likely to trust primary health

care providers than less conservative individuals

We have additional reasons for expecting support for hypothesis 4, that individuals that are

more conservative are less likely to trust government medical experts than less conservative

individuals. There is evidence that trust in government medical experts, such as the Centers

for Disease Control and Prevention, can be affected by ideological triggering. This can happen

by signaling group identity, e.g., through partisan news outlets. Receiving information through

partisan outlets allows individuals to selectively credit information related to vaccine risks and

benefits in ways that reflect their ideological dispositions (e.g., vaccines against sexually-trans-

mitted disease would lead to an increase in unprotected sex). The evidence comes from histori-

cal considerations. Consider the difference between the recent politically controversial HPV

vaccine and the uneventful introduction of the HBV vaccine into the U.S. health system in the

1990s. These vaccines protect against the cancer-causing sexually transmitted diseases Human

Papillomavirus and Hepatitis B, respectively. In the case of HBV, most people received their

information about the vaccine and associated risks through their pediatrician, whereas many

parents' first exposure to information about HPV came through partisan news outlets. The

reason the HPV vaccine received a political spotlight is because Merck, the manufacturer of

the HPV vaccine Gardasil, attempted to get approval through a fast-track review process from

the U.S. Food and Drug Administration and lobbied a nation-wide campaign directing state

legislatures to add the vaccine to immunization schedules required for school enrollment. If

successful, Merck would have positioned itself in a dominant market position against GlaxoS-

mithKline's rival product, Cervarix. Without the fast track, both vaccines would have gone

through the same process as the HBV vaccine, avoiding a political spotlight and receiving

approval about three years later. Once in the political spotlight, however, the HPV vaccine lent

itself to ideological objections. Some of these objections were religiously motivated, but not all

(in fact, religious groups did not oppose the FDA approval of the HPV vaccine [60]).

In light of the above considerations, we investigate the socio-political characteristics to

assess attitudes about vaccination. In particular, we consider how political ideology and trust

The influence of political ideology and trust on willingness to vaccinate
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affect vaccination beliefs for flu, pertussis (whooping cough), and measles. We select these dis-

eases because of their contrastive features. Flu vaccination is chosen annually while vaccination

for pertussis and measles are done during childhood, and measles outbreaks have received

heightened media attention compared to flu and pertussis. We investigate two forms of trust:

trust in government medical experts (such as Centers for Disease Control and Prevention) and

trust in primary health care provider (such as pediatrician or family doctor). Furthermore, we

investigate the relationship between trust and ideology, where ideology is conceived as a con-

tinuum ranging from very conservative, to moderate, to very liberal.

Our results, in brief, demonstrate that political ideology affects vaccine attitudes indirectly,

by affecting a person's trust in health-related information sources, and more directly as well.

These findings are consistent with an earlier study by Rabinowitz et al. [61] One of the criti-

cisms of this earlier study was that it made use of a convenience sample, rather than a nation-

ally representative survey. Our study makes use of a larger and nationally representative

sample. Thus our work constitutes an advance in knowledge of this topic by providing an

important replication of earlier work done by others.

Methods

Data collection and sample characteristics

In order to test our hypotheses, we rely on data from a nationally representative online survey,

collected from January 25�27, 2017. Our sample was provided by Survey Sampling Interna-

tional (SSI), a U.S.-based market research firm. After we obtained IRB exemption from our

institution [Project Number: 17�007; exemption granted under category 2 at 45 CFR 46.101

(b)(2)], SSI sent the link to our survey (which was programmed on Qualtrics) to 1,006 respon-

dents. In this context, the survey firm ensured that our final sample would match known

parameters of the U.S. adult population on five major dimensions: age, gender, income, eth-

nicity, and census region. This goal was achieved. As we show in S1 Table, our respondent

pool approximates the overall citizenry of the U.S. very closely.

The survey consisted of three major sections. First, respondents were asked a number of

questions about their political beliefs. Second, subjects answered survey items tapping into atti-

tudes about vaccinations (described below). Finally, all participants provided information

about basic demographic characteristics.

Dependent variable

Our dependent variable taps into individual-level beliefs about vaccinations. We focused on

three diseases: pertussis (whooping cough), measles, and influenza. Measuring vaccination

attitudes is a non-trivial task. It seems likely that the overwhelming majority of our respon-

dents received the vaccine for most preventable diseases at a very young age. As a result, asking

respondents about their own immunization record would not necessarily capture their beliefs

about the topic. An alternative approach would be to study the decisions that subjects make

for their children. This too, is problematic since an exclusive focus on parents would decrease

our sample size significantly and therefore compromise statistical power.

Our solution to this problem is as follows. We designed two hypothetical questions which

correspond to slightly different scenarios. Question 1 simulates a low-risk setting. We asked

our interviewees to imagine that they are currently �missing the vaccine for the following dis-

eases but there is no immediate risk of getting infected.� Respondents then gave separate

answers for pertussis, measles, and influenza and they indicated how likely/unlikely they

would be to get vaccinated. Answer options were (1) very unlikely, (2) unlikely, (3) neither

likely nor unlikely, (4) likely, (5) very likely, and (6) I don't know. Question 2 corresponds to a

The influence of political ideology and trust on willingness to vaccinate
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high-risk scenario. Again, we asked respondents to imagine that they were missing the relevant

vaccines. However, �now there is an outbreak of that disease in [their] community.� Here too,

respondents gave separate answers for the three diseases of interest. The answer options

remained the same.

Our approach leaves us with six analyzable variables (i.e., answers for three diseases in two

different scenarios). We factor-analyzed these items and we expected to obtain two latent

dimensions: one tapping into vaccination attitudes in high-risk scenarios and one capturing

beliefs about immunizations in low-risk settings. This expectation is not supported. Our analy-

sis reveals that all survey items clearly tap into one underlying dimension: the factor loadings

for all variables are above 0.80. Furthermore, only one factor reaches an Eigenvalue of 1 or

higher (Factor 1: 4.56). Given these findings, we created one latent construct (�Vaccination

Attitudes�) and we used this item for our statistical analysis below. Higher values on this vari-

able indicate more favorable views about vaccinations. Factor loadings for this latent construct

are displayed in Table 1. A detailed breakdown of the associations between all vaccine-related

variables can be found in S2 Table.

Exogenous and mediator variables

Our main independent variable is political ideology. In order to capture this concept, we asked

respondents to place themselves on a five-point scale ranging from �very liberal� to �very con-

servative.� About 9.9 percent of respondents self-identified as �very liberal�, 17.5 percent as

�liberal�, 41.4 percent as �moderate�, 21.6 percent as �conservative�, and 9.6 percent as �very

conservative.�

According to the theoretical framework discussed above, ideology should have a direct

effect on vaccination attitudes. In addition, we also hypothesize that an individual's political

worldview should influence how much trust they place in their primary health care provider as

well as government medical experts. According to Hypotheses 2 and 3, these two types of trust

should then also affect vaccination attitudes. Expressed in more formal terms, we also expect

an indirect effect of ideology on vaccination attitudes that is mediated by trust. We measured

these two mediator variables by asking respondents to what extent they trust their family's

health care provider and government medical experts (such as Centers for Disease Control

and Prevention) �regarding questions about health.� There were six response options: (1)

strongly distrust, (2) somewhat distrust, (3) neither trust nor distrust, (4) somewhat trust, (5)

strongly trust, and (6) I don't know. All respondents who answered �I don't know� were

excluded from the analysis.

Finally, we introduce a standard set of control variables from the public opinion literature

to account for other causes of our dependent variables: age, gender (male 1/0), education,

Table 1. Factor loadings.

Survey Item Factor Loading

Vaccination Attitudes (Pertussis; Low Risk Scenario) 0.86

Vaccination Attitudes (Measles; Low Risk Scenario) 0.89

Vaccination Attitudes (Influenza; Low Risk Scenario) 0.83

Vaccination Attitudes (Pertussis; High Risk Scenario) 0.90

Vaccination Attitudes (Measles; High Risk Scenario) 0.90

Vaccination Attitudes (Influenza; High Risk Scenario) 0.85

Cronbach's Alpha: 0.94
Eigenvalue of Estimated Factor: 4.56

https://doi.org/10.1371/journal.pone.0191728.t001
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income, and racial background (Caucasian 1/0). Correlations between all continuous variables

in this paper can be found in Table 2. Descriptive Statistics for all variables can be found in S3

Table.

Analytical approach

We use a structural equation model to test for both direct and indirect effects. Calculations

were performed using STATA 14. It should be noted that the results of the model we present

herein use as the dependent variable the latent construct, described above. However, to dem-

onstrate the robustness of our results we also estimated six separate models using each of the

six base constructs as the outcome variable. The results are substantively identical and can be

found in S4 Table.

The following three indices (and standard cutoffs), recommended by Hu and Bentler [62],

were used to evaluate the goodness of fit of the model: (a) the Standardized Root Mean Square

Residual (SRMR), (b) the Root Mean Square Error of Approximation (RMSEA), and (c) the

Comparative Fit Index (CFI); a model was considered to have a good fit if SRMR was below

0.05, RMSEA was below 0.05, and CFI was 0.95 or more. The results revealed that the model

fits the data very well: SRMR = 0.02; RMSEA = 0.04; and CFI = 0.97.

Results and discussion

Direct effects

Fig 1 provides results from our path model. We report unstandardized coefficients, standard

errors as well as p-values. As predicted by Hypothesis 1, ideology has a strong and statistically

significant effect on vaccination attitudes (B = -0.10; std. error: 0.03; p]0.01). More specifi-

cally, conservative respondents are less likely to indicate that they would vaccinate against

pertussis, measles, and influenza than other individuals. Furthermore, both trust in health

care provider (B = 0.27; std. error: 0.04; p]0.01) and trust in government medical experts

(B = 0.19; std. error: 0.03; p]0.01) have direct effects on our dependent variable. For both vari-

ables, the path coefficient is positive and statistically significant which suggests that people

with faith in these two entities are also more likely to indicate that they would vaccinate if they

missed the immunization. These empirical findings are in line with Hypotheses 2 and 3 of this

paper.

Table 2. Correlations between continuous variables.

Age Education Income Ideology Trust (Gov. Medical
Experts)

Trust (Health Care
Provider)

Latent Vaccine
Attitudes (DV)

Age

Education R = 0.07
(p]0.03)

Income R = 0.03
(p]0.35)

R = 0.43
(p]0.01)

Ideology R = 0.09
(p]0.01)

R = -0.05
(p]0.14)

R = 0.02
(p]0.58)

Trust (Gov. Medical
Experts)

R = -0.03
(p]0.48)

R = 0.05
(p]0.11)

R = 0.03
(p]0.30)

R = -0.18
(p]0.01)

Trust (Health Care
Provider)

R = 0.10
(p]0.01)

R = 0.05
(p]0.10)

R = 0.07
(p]0.02)

R = -0.01
(p]0.72)

R = 0.35 (p]0.01)

Latent Vaccine
Attitudes (DV)

R = -0.08
(p]0.02)

R = 0.14
(p]0.01)

R = 0.14
(p]0.01)

R = -0.17
(p]0.01)

R = 0.30 (p]0.01) R = 0.29 (p]0.01)

https://doi.org/10.1371/journal.pone.0191728.t002
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Indirect effects

According to Hypotheses 4 and 5, an individual's political worldview should influence their

level of trust in various health care-related information sources. Our statistical analysis pro-

vides evidence for only one of these paths. We see that ideology has a strong and statistically

significant effect on trust in government medical experts (B = -0.18; std. error: 0.03; p]0.01).

In particular, more conservative respondents tend to express lower levels of trust in institu-

tions like the CDC than their less conservative counterparts. Contrary to our theoretical ex-

pectations however, we find no evidence in support of Hypothesis 5. In other words, an

individual's political worldview does not seem to influence the extent to which they trust their

family's primary health care provider (B = -0.02; std. error: 0.02; p]0.41).

These findings imply that there is, in fact, an indirect effect of ideology on vaccination atti-

tudes that is mediated by trust in government medical experts. As we show in Table 3, the esti-

mated size of this indirect effect is -0.04 (std. error: 0.01; p]0.01). This amounts to about 29

percent of the total ideology effect on our dependent variable (B = -0.14; std. error: 0.03;

p]0.01). Taking into account all pathways in Fig 1, �strong conservatives� are thus estimated

to score 0.56 points lower on our latent scale than �strong liberals.� This means that the overall

effect of ideology is not only statistically significant but also substantively meaningful.

Discussion of control variables

Finally, we turn to a discussion of the direct effects of our control variables. Table 3 demon-

strates that vaccination attitudes are not only a function of trust and ideology but also of

other socio-demographic characteristics. In particular, age and income seem to affect how

Fig 1. Path model results.

https://doi.org/10.1371/journal.pone.0191728.g001
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individuals think about vaccine choice. According to our results, older citizens have slightly

more negative views about immunizations than younger respondents (B = -0.006; std. error:

0.002; p]0.01). By contrast, income (B = 0.03; std. error: 0.01; p]0.01) has a positive effect on

this dependent variable. This suggests that vaccine attitudes are at least partially driven by the

resources that respondents have at their disposal.

Conclusion

Decisions regarding vaccination are more complicated than simply considering risks, costs,

and benefits. In this paper we argued that socio-political characteristics of individuals shape

their vaccination attitudes. More specifically, we examined the role of ideology, trust, and the

relationship between these and attitudes about vaccination. Our findings corroborate analyses

that show that the intent to vaccinate differs among conservatives and liberals with conserva-

tives expressing less intent to vaccinate. Similarly, those with lower levels of trust in govern-

ment medical experts are also less likely to express intent to vaccinate, and these individuals

also tend to be conservative. What has been less understood, however, is the nature of the rela-

tionship between ideology and trust. Our findings suggest that ideology has two routes in

affecting people's vaccination attitude. One is direct, independent of trust. The other route

goes through trust. That is, a person's ideology impacts who they trust such that they can selec-

tively credit information related to vaccine risks and benefits in ways that reflect their ideology.

We thus establish a direction in the relationship between ideology and trust, namely from ide-

ology to trust.

Our findings may provide insights into addressing growing vaccine refusal. Current strate-

gies tend to be driven by a knowledge-deficit approach, attempting to persuade the public by

appealing to risks. While we do see that vaccine attitudes are partially driven by resources, our

findings suggest that the success of knowledge-deficit strategies will be limited by whether

individuals trust the sources by which they are informed of risks and benefits, where this trust

in turn can be limited by ideology. These results and conclusions are consistent with earlier

work by Rabinowitz et al. [61]. There it is argued that in the domain of vaccination choice (in

addition to other domains such as smoking, alcohol consumption, and sexual behavior), the

perception of facts and beliefs, particularly perceptions of social norms, can differ between

conservatives, moderates, and liberals. We add to this the importance of variation in trust

Table 3. Direct and indirect effects.

Outcome Direct Effect Indirect Effect Total Effect

Trust in Health Care Provider

Ideology " Trust in Health Care Provider ¯ ¯ ¯

Trust in Government Medical Experts

Ideology " Trust in Government Medical Experts -0.18$$ ¯ -0.18$$

Vaccination Attitudes (Latent Scale)

Trust in Health Care Provider " Vaccination Attitudes 0.27$$ ¯ 0.27$$

Trust in Gov. Medical Experts " Vaccination Attitudes 0.19$$ ¯ 0.19$$

Ideology " Vaccination Attitudes -0.10$$ -0.04$$ -0.14$$

Age " Vaccination Attitudes -0.01$$ ¯ -0.01$$

Income " Vaccination Attitudes 0.03$$ ¯ 0.03$$

$p50.10
$$p50.05

https://doi.org/10.1371/journal.pone.0191728.t003
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across these ideologies. Thus, to better gauge expected success of vaccine campaigns, attention

should be given to socio-political context, and where possible, measures should be taken to tai-

lor messages appropriately.
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For months, health officials across the United States have been

racing to inoculate people as variants of the coronavirus have

continued to gain a foothold, carrying mutations that can make

infections more contagious and, in some cases, deadlier.

Vaccinations have sped up and, in many places, people are still

unable to book appointments because of high demand. In

Michigan, where cases have spiraled out of control, Gov. Gretchen

Whitmer, a Democrat, recently urged President Biden to send

additional doses.

But in more rural — and more Republican — areas, health officials

said that supply is far exceeding demand.

In a county in Wyoming, a local health official asked the state to

stop sending first doses of the vaccine because the freezer was

already stuffed to capacity with unwanted vials.

In an Iowa county, a clinic called people who had volunteered to

give shots to tell them not to come in because so few residents had

signed up for appointments.

In a county in Pennsylvania, a hospital set up a drive-through in

the park, stocked with roughly 1,000 vaccine doses. Only about 300

people showed up.

And in interviews with more than two dozen state and county

health officials — including some who said they were feeling weary

after a year of hearing lifelong friends, family and neighbors tell

them that the virus was a hoax or not particularly serious — most

attributed low vaccination rates at least partly to hesitant

conservative populations.

“I just never in a million years ever expected my field of work to

become less medical and more political,” said Hailey Bloom, a

registered Republican and the public information officer for the

health department that covers Natrona County, Wyo., which Mr.

Trump won by a wide margin last year.

The health department, Ms. Bloom said, set up a clinic in a former

Macy’s at the local mall and was prepared to give 1,500 shots a day,

four days a week. But it has never been able to fill all the slots, she

said; usually, 300 or 400 people show up.

Ms. Bloom, like many other county officials, said she feared that

reaching herd immunity might not be possible in her community.

“It’s terrifying to think that this may never end,” she said. “So

much hinges on these vaccinations.”

About 27 percent of Natrona County’s adult residents have been

fully vaccinated, and the federal government has estimated, based

on Census survey data, that about 32 percent of its residents may

Case: 1:17-md-02804  Doc #: 3763-5  Filed:  06/21/21  3 of 9.  PageID #: 512814



Case: 1:17-md-02804  Doc #: 3763-5  Filed:  06/21/21  4 of 9.  PageID #: 512815



Case: 1:17-md-02804  Doc #: 3763-5  Filed:  06/21/21  5 of 9.  PageID #: 512816



Case: 1:17-md-02804  Doc #: 3763-5  Filed:  06/21/21  6 of 9.  PageID #: 512817



Case: 1:17-md-02804  Doc #: 3763-5  Filed:  06/21/21  7 of 9.  PageID #: 512818



Case: 1:17-md-02804  Doc #: 3763-5  Filed:  06/21/21  8 of 9.  PageID #: 512819



Likewise, some counties that supported Mr. Biden are now lagging

in vaccination efforts. In Hudson County, N.J., which supported Mr.

Biden by a wide margin last year, about 25 percent of adult

residents have been fully vaccinated.

David Drumeler, the deputy county administrator and a registered

Democrat, said that there was not enough supply to meet the

demand and that many residents, some of whom do not have cars,

were having difficulty getting to mass vaccination sites elsewhere

in the state. Mr. Drumeler said that the county was strictly policing

a residency requirement in the county to make sure its supply was

reaching its intended target.

“It’s so frustrating to be so low on the percentage of folks getting

vaccinated when all our shots are getting into arms,” Mr. Drumeler

said. “But hesitancy is not a hurdle we are encountering yet.”

The situation is quite the opposite in Potter County, Pa., where Mr.

Trump won by a wide margin, and where a recent drive-through

vaccine clinic failed to draw large crowds.

Kevin Cracknell, who has spent 13 years as a registered nurse in

the intensive care unit at the local hospital, said his biggest fear

was that very few people in the area would get vaccinated and, as a

result, waves of infection would continue to sweep through the

community for years to come.

Mr. Cracknell, a registered Democrat, recalled a time this past

January when patients with the virus — people he knew from town

— began to fill the beds in his hospital.

“It’s like no other virus I’ve seen in my life,” he said. “The damage

it does to the lungs.”

Mr. Cracknell let out a long breath. “Most of my patients supported

Trump,” he said. “I love them to death. I want them to succeed. I

want them to be healthy.”

So far, only about 15 percent of adults in the county have been fully

vaccinated.

>KOOZ 1CEEKQNC! 0OKNZ =EJXKPI CPF >KHHCPZ AQPI EQPUSKDVUGF SGRQSUKPI" =JGGNCIJ 8E9GKNN

EQPUSKDVUGF SGTGCSEJ"
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As you can see, working-class members of every group are less likely to have received a vaccine and more

likely to be skeptical. “No matter which of these groups we looked at, we see an education divide,” Mollyann

Brodie, who oversees the Kaiser surveys, told me. In some cases, different racial groups with the same

education levels — like Black and white college graduates — look remarkably similar.

This poll did not break out Asian-Americans, but other Kaiser surveys have, and it’s consistent: Asian-

Americans have a higher median income than Black, Hispanic or white Americans and also a higher

vaccination rate.

All of which points to the fact that the class divide is bigger than the racial divide.

There are still differences by ethnicity, because racial inequities are a reality of U.S. life. Many Hispanic

Americans, across social classes, say either that they want a shot but have not yet received one or that they

are waiting to see how the vaccines affect other people. And there are even bigger differences by partisanship,

with many Republicans, including professionals, skeptical of the vaccines.

But you can’t understand the country’s struggle to vaccinate everyone — and save thousands of lives —

without understanding the class gap.

g{x$Þv��|�z$t�t��ß

The story here is bigger than Covid-19. Last year, the economists Anne Case and Angus Deaton published a

book called “Deaths of Despair and the Future of Capitalism” that documented a growing class divide in one

area of American life after another.

By The New York Times | Source: Kaiser Family Foundation
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Income and wealth have grown much more quickly over recent decades for people with a bachelor’s degree

than people without one. Marriage, church attendance and self-reported happiness have declined more for the

working class than the professional class; chronic pain, obesity and alcohol consumption have increased more.

As the title of the book indicates, life expectancy has also diverged, partly because of deaths from alcoholism,

drug overdoses and suicide.

“This B.A./non-B.A. divide,” says Deaton, a Nobel laureate, “just comes up again and again and again.”

Case and Deaton, who are Princeton professors, argue that behind these trends is a “coming apart” of the

working-class experience. For many people, life lacks the structure, status and meaning that it once had.

Frequently, people are not officially employed by the company where they work, which robs them of the pride

that comes from being part of a shared enterprise. They don’t belong to a labor union, either. The timing of

their work shifts can change unexpectedly. Many parents are trying to raise children without a partner.

These challenges can interfere with Covid vaccination in multiple ways. Carving out the time — to do the

logistical research, get the shot, cope with side effects and schedule a second shot — can be hard. Working-

class Americans also have less reason to trust public health officials; if you had suffered the damaging

“coming apart” of the past few decades, would you trust people in positions of authority?

After I described the vaccination trends to Case and Deaton, they sent me some broader data on life

expectancy, by both race and class. It shows a significant Black-white gap. But that gap has not grown over

the past decade. What has grown is the life expectancy gap between college graduates and non-graduates,

among both Black and white Americans.

“Though race divisions continue,” Case said, “education is becoming more important relative to race, and

perhaps that might be true for vaccinations, too.”

j{t�$��$w�R

The growing class divide in living standards is one of the country’s greatest problems, and it obviously will not

be solved before the pandemic ends. But public health experts believe that there are specific strategies that

can narrow the vaccination divide.

One is information. About 25 percent of unvaccinated people remain unsure whether somebody who

previously had Covid should still get the vaccine, according to Kaiser. The answer is yes: Almost everybody 12

and older should.

Another promising strategy is making shots even more convenient. Employers can help by hosting on-site

vaccinations and giving workers paid time off — including the day after the shot for people who experience

side effects. Drugstores and supermarkets can accept walk-ins, as some already do. Government officials can

send mobile, walk-in clinics into more communities. (Text your ZIP code to 438829 — or text “VACUNA” for

Spanish — and you’ll find your local options.)

“We’ve just got to remove all the barriers,” Brodie said.
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Finally, friends and relatives can turn a vaccination into something more than just a shot. “Say, ‘Let’s do this

together. Let’s do something, so if you get vaccinated, let’s grab dinner after. Let’s celebrate together,’” Dr.

Edith Bracho-Sanchez, a New York pediatrician, told CNN.

The U.S. is on the verge of victory over Covid. But the disease remains a threat to millions of Americans. The

illness and death that occurs in coming months is likely to aggravate the country’s already extreme inequality.

THE LATEST NEWS
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For the first time in almost a year, the U.S. is recording fewer than 30,000 new cases a day.

“It’s not enough”: Living through the pandemic on $100 a week.

Virus resources: Track cases around the world.
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Belarus forced a commercial airliner to land, then arrested an opposition journalist onboard. European

officials called it a “state hijacking.” (Here’s what we know about the journalist.)

A mountain cable car fell in northwestern Italy, killing at least 14 people.

Extreme weather, including freezing rain and high winds, killed 21 runners in a 62-mile ultramarathon in

China.
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A barbershop in Queens, New York, this month. In much of the U.S., the virus outlook

is improving. Sarah Blesener for The New York Times
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For what purpose will the court use information about vaccine status?   
As of mid-April 2021, less than one-quarter of the American population has been 
fully vaccinated.  Persons most likely to be vaccinated are elderly, those with 
serious health conditions that made them especially vulnerable to COVID-19, and 
healthcare workers who routinely care for COVID-19 patients.  Many of these 
persons would likely be excused from service due to advanced age, medical 
hardship, or occupational inconvenience.  Based on currently available information, 
persons who are fully vaccinated are no longer at high risk for serious illness, and 
thus should no longer be excused for that reason.  As vaccine rates increase, 
courts can expect to see a decline in the number of persons requesting to be 
excused or deferred due to COVID-19.  Jurors’ vaccine status is irrelevant for cases 
in which prospective jurors are summoned for remote jury selection or jury trials. 

What impact will the use of vaccine status information have on the integrity of 
the jury system?  Restricting the jury pool to persons who are fully vaccinated may 
make it more difficult to secure enough prospective jurors to select juries.  Along 
with the coronavirus’ differential impact on people of color, public health experts 
have noted ongoing challenges in making vaccine distribution accessible to these 
communities, including higher rates of vaccine hesitancy in these communities.  
Excluding persons who are not fully vaccinated may make the jury pool less likely to 
reflect a fair cross section of the community, which in turn may also increase the 
risk of jury challenges. 

From whom will the court collect information about vaccine status? 
Prospective jurors are not the only participants of in-person jury trials.  Other trial 
participants include the trial judge, lawyers, parties, court staff, and witnesses.  
Consistency dictates that if the court collects information about vaccine status, it 
should do so for all persons entering the courthouse, not just prospective jurors.  

To whom may prospective jurors’ vaccine status information be disclosed, if 
collected by the court?  Although prospective jurors can choose to disclose their 
own personal health information to the court upon request, they maintain a privacy 
interest in that information and may have a reasonable expectation that the court 
will use the information only for legitimate court purposes related to jury service and 
will otherwise take steps to maintain its confidentiality. 
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