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CIVIL DISTRICT COURT FOR THE PARISH OF ORLEANS ©F 7,
z. =
STATE OF LOUISIANA =, <0
; = 37 "
NO: ) 0o ~ 43 )| DIVISION "_* SECTIONNO: |
CITY OF NEW ORLEANS
VERSUS

CENTURYLINK, INC., TELCOVE HOLDINGS OF LOUISIANA, INC., LEVEL 3
COMMUNICATIONS, LLC, LEVEL 3 TELECOM HOLDINGS, LLC, LEVEL 3
TELECOM OF LOUISIANA, LLC, LEVEL 3 TELECOM MANAGEMENT CO., LLC,
GLOBAL CROSSING TELECOMMUNICATIONS, INC., WILTEL
COMMUNICATIONS, LLC

FILED:

DEPUTY CLERK

PETITION FOR DAMAGES, DECLARATORY RELIEF,
AND MANDATORY INJUNCTION

NOW INTO COURT, through undersigned counsel, comes the City of New Otleans, and
which respectfully represents:

The Parties
1.

Plaintiff, the City of New Orleans (the “City”), is a municipality and political subdivision
of the State of Louisiana, located in the Parish of Orleans, State of Louisiana. Plaintiffis organized
under the laws of the State of Louisiana and operates pursuant to a Home Rule Charter.

2.

The following parties are made defendants:

a. CenturyLink, Inc. (“CenturyLink”) is a corporation organized under the laws of the
State of Louisiana and domiciled in Monroe, Louisiana.

b. TelCove Holdings of Louisiana, Inc. (“TelCove”) is a corporation organized under
the laws of the State of Delaware, authorized to do and doing business in the State
of Louisiana;

c. Level 3 Communications, LLC (“Level 3”) is a corporation organized under the
laws of the State of Delaware, authorized to do and doing business in the State of

Louisiana;

d. Level 3 Telecom Holdings, LLC (“Level 3 Telecom™) is a corporation organized
under the laws of the State of Delaware, authorized to do and doing business in the
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State of Louisiana;

e. Level 3 Telecom of Louisiana, LLC (“Level 3 Telecom-LA™) is a corporation
organized under the laws of the State of Delaware, authorized to do and doing
business in the State of Louisiana;

f. Level 3 Telecom Management Co., LLC (“Level 3 Management™) is a corporation
organized under the laws of the State of Delaware, authorized to do and doing
business in the State of Louisiana;

g. Global Crossing Telecommunications, Inc. (“Global Crossing™) is a corporation
organized under the laws of the State of Michigan, authorized to do and doing
business in the State of Louisiana;

h. WilTel Communications, LLC (“WilTel”) is corporation organized under the laws
of the State of Delaware, authorized to do and doing business in the State of
Louisiana.

3.

Upon information and belief, Defendants are subsidiaries of CenturyLink, Inc., a Louisiana
corporation located in Monroe, L ouisiana.

4,

According to its website, CenturyLink is “a technology leader delivering hybrid
networking, cloud connectivity, and security solutions to customers located in more than 60
countries. Through its extensive global fiber network, CenturyLink provides secure and reliable
services to meet the growing digital demands of businesses and consumers. CenturyLink strives
to be the trusted connection to the networked world and is focused on delivering technology that
enhances the customer experience.”

5.

On or around November 1, 2017, CenturyLink acquired Level 3 Communications, Inc.,
creating one of the largest telecommunications companies in the country with annual revenues of
$24 billion.

6.

Prior to the merger between CenturyLink and Level 3 Communications, Inc., Level 3
Communications, Inc. acquired the following Defendants:

a. American Communications Services of Louisiana, which was granted Franchise Ordinance

17636, preceded TW Telecom of Louisiana, which changed its name to Level 3 Telecom

of Louisiana, a subsidiary of Level 3 Communications, LLC, which is owned by Level 3

Communications, Inc.;

b. Hyperion Telecommunications, which was granted Franchise Ordinance 19290, merged
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with TelCove Holdings of Louisiana, Inc., a subsidiary of Level 3 Communications, LLC,
which is owned by Level 3 Communications, Inc.;

c¢. Level 3 Communications, LLC, which was granted Franchise Ordinance 19440 is owned
by Level 3 Communications, Inc.;

d. Global Crossing North American Networks, Inc., which was granted Franchise Ordinance
19842, merged with Global Crossing Telecommunications, Inc., a subsidiary of Level 3
Communications LLC, which is owned by Level 3 Communications, Inc.;

e. Williams Communications, which was granted Franchise Ordinance 020145, merged with
WilTel Communications, LLC, a subsidiary of Level 3 Communications LLC, which is
owned by Level 3 Communications, Inc.

Venue
7.

Venue is proper in this Court pursuant to LSA-C.C.P. art. 7 because this is an action on

contracts that were executed in Orleans Parish.
Jurisdiction
8.

This Court has jurisdiction over the Defendants pursuant to LSA-R.S. 13:3201 because

these Defendants transacted business in Louisiana.
Joinder
9.

Joinder is appropriate in this matter pursuant to LSA-C.C.P. art. 463, because Defendants
are subsidiaries of CenturyLink, Inc., this Court has venue and jurisdiction in this matter, and the
actions cumulated herein are mutually consistent and will employ the same form of procedure.

The Wireline Telecommunications Franchise Act
10.

The Wireline Telecommunications Franchise Act (the “Act”) is set forth in Chapter 30,
Article I, Division 2 of the Code of the City of New Orleans (City Code Sec. 30-43 ef seq.). The
Act governs the franchising of Wireline Telecommunications Systems in Orleans Parish.

1.

A “Wireline Telecommunications System” (“System”) is defined by City Code Sec. 30-45

as “the Equipment and plant essential to the transmission, between or among points specified by

the Subscriber...without change in the form or content of the information as sent and received by
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means of electromagnetic transmission, fiber optic media, wireless communications system, or any
combination thereof.”
12.

Each of the Defendants operates a System within Orleans Parish and is therefore subject to
the Act.

13.

City Code Sec. 30-43 (a) provides that no person shall deploy any type of cable or wire on
any public property or rights-of-way “for the purpose of transmitting or communicating data,
information, intelligence, signals, voice and/or video signals, without first having obtained...a
Franchise in accordance with this Act.”

14.

City Code Sec. 30-46 provides that Franchises granted by the Act “shall be for a definite
period of time, not to exceed 15 years from the effective date of the Franchise unless terminated
sooner[.]”

15.

City Code Sec. 30-50 provides that “as compensation for the occupancy of Public Property
and of the Rights-of-Way of the City for the construction, operation, maintenance, and/or the
reconstruction of a Wireline Telecommunications System within the City, the value of such rights
and privileges granted by the Franchise, the fact that the Rights-of-Way contain limited and finite
capacity, the administration of this Act and the Franchise by the Grantor, the usage and interference
with the public's use of Rights-of-Way, the reduction in the useful life of the Rights-of-Way and
other costs and obligations” undertaken by the City, each grantee of a Franchise shall pay to the
City an annual compensation pursuant to formulas set forth in City Code Sec. 30-50.

16.

City Code Sec. 30-50(d)(1) requires that within 30 days after the effective date of a
Franchise, each grantee shall create a fund deposit of up to $100,000.00, or, at the grantee’s
option, post a performance bond, as security for:

a. The faithful performance by it of all the provisions of the franchise; and
b. Compliance by grantee with all orders, permits and directions of any agency of the
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grantor having jurisdiction over grantee's acts or defaults pursuant to this Act; and
¢. The payment by the grantee of any claims, liens, fees and/or taxes due the grantor
which arise by reason of the construction, operation or maintenance of the system.

17.

City Code Sec. 30-50(d)(2) provides that if a Franchise grantee fails to pay the City any
fees due, then the Grantee shall be deemed to have committed a material violation of the Franchise
and in that event the City may immediately withdraw the amount thereof from the Security Fund.

18.

City Code Sec. 30-50(d)(5) provides that the rights reserved to the City with respect to the
Security Fund are in addition to any other rights the City has “whether reserved by this Act or
authorized by law, and no action, proceeding or exercise of a right with respect to such Security
Fund shall affect any other right the [City] may have” including filing this Petition.

19.
~City Code Sec. 30-50(c) provides that “[ulpon expiration of the initial term of the
Franchise, the [City] may, at its election renew the Franchise. A Franchise may be renewed by the
[City], upon application by the Grantee, in accordance with the then existing rules, the New
Orleans City Charter, and applicable law. Nothing in this provision shall be construed to require
such renewal.”
Franchise Agreements Between the City and Defendants
21.

On July 3, 1996, the City Council of New Otrleans (“Council”) adopted Ordinance No.
17636 M.C.S. that granted American Communications Services of Louisiana (predecessor to TW
Telecom of Louisiana, LLC) a non-exclusive Franchise (“ACS Franchise™) to construct, maintain,
and operate a wireline telecommunications system throughout the rights-of-way of the City (Ex.
A). The purpose of the ACS Franchise was to provide telecommunications services, including,
but not limited to, fully digital voice, data, video imaging and other enhanced telecommunications
services. The ACS Franchise was initially granted for a fifteen-year term from the effective date
of the ordinance. In exchange for the non-exclusive ACS Franchise, American Communications
Services of Louisiana agreed to remit five percent (5%) of its gross receipts due every quarter.
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22.

Upon information and belief, TW Telecom of Louisiana, LLC acquired American
Communications Services of Louisiana and assumed the obligations, debts, and liabilities of
American Communications Services of Louisiana. TW Telecom of Louisiana, LLC changed its
name to Level 3 Telecom of Louisiana, LLC on or about March 2, 2016.

23.

To date, payment has not been made from the second, third and fourth quarters of 2019;
nor have payments been made for first the and second quarters of 2020 as required by the terms
and conditions of the ACS Franchise and the provisions of the Act.

24.

Level 3 Telecom of Louisiana is illegally using the Public Property and Rights-of-Way of
the City of New Orleans because the ACS Franchise terminated on May 31, 2014. Level 3
Telecom of Louisiana has no authority to utilize the Public Property and Rights-of-Way of the City
of New Orleans because it holds no valid Franchise from the City of New Orleans.

25.

On July 1, 1999, the Council adopted Ordinance No. 19290 M.C.S. that granted Hyperion
Telecommunications a non-exclusive Franchise (“Hyperion Franchise”) to construct, maintain,
and operate a wireline telecommunications system throughout the rights-of-way of the City (Ex.
B). The purpose of the Hyperion Franchise was to operate a Competitive Local Exchange Carrier
(“CLEC”), The Hyperion Franchise was initially granted for a fifteen-year term from June 1, 1999
to May 31, 2014. In exchange for the non-exclusive Hyperion Franchise, Hyperion agreed to remit
five percent (5%) of its gross receipts due every quarter.

26.

Upon information and belief, TelCove Holdings of Louisiana acquired Hyperion
Telecommunications on October 29, 2007, and assumed the obligations, debts, and liabilities of
Hyperion Telecommunications.

27.

TelCove Holdings of Louisiana currently owes the City of New Orleans at least $52,486.00

in franchise fees, interest, and late fees from 2010-2012 pursuant to the terms and conditions of
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the Hyperion Franchise and the provisions of the Act.
28.

TelCove Holdings of Louisiana is illegally using the Public Property and Rights-of-Way
of the City of New Orleans because the Hyperion Franchise terminated on May 31,2014. TelCove
has no authority to utilize the Public Property and Rights-of-Way of the City of New Orleans
because it holds no valid Franchise from the City of New Orleans.

29.

On November 4, 1999, the Council adopted Ordinance No. 19440 M.C.S. that granted
Level 3 Communications, LLC a non-exclusive Franchise (“Level 3 Franchise™) to construct,
maintain, and operate a wireline telecommunications system occupying a total of 49,650 linear ft.
of the City’s rights-of-way (Ex. C). The purpose of the Level 3 Franchise was the installation of
a system to operate a Long-Distance Network Service System. The Level 3 Franchise was initially
granted for a period of fifteen years beginning October 1, 1999 and ending on September 30, 2014.
In exchange for the privilege of operating in Orleans Parish, Level 3 Communications agreed to
pay $2.60 per liner ft. or $129,090.00 per annum.

30.

Level 3 Communications, LL.C owes the City of New Orleans at least $4,912,217.52 in
franchise fees, interest, and late fees from 2007-2020 pursuant to the terms and conditions of the
Level 3 Franchise and the provisions of the Act.

31.

Level 3 Communications, LLC is illegally using the Public Property and Rights-of-Way of
the City of New Orleans because the Level 3 Franchise terminated on September 30, 2014. Level
3 Communications, LLC has no authority to utilize the Public Property and Rights-of-Way of the
City of New Orleans because it holds no valid Franchise from the City of New Orleans.

32.

On October 3, 2000, the Council adopted Ordinance No. 19842 M.C.S. that granted Global
Crossing North American Networks, Inc. a non-exclusive Franchise (“Global Crossing
Franchise™) to construct and operate a wireline telecommunications system occupying a total of
770 linear ft. of the City’s rights-of-way (Ex. D). The purpose of the Global Crossing Franchise

Page 7 of 15



was the installation of a system to operate a Long-Distance Network Service System. The Global
Crossing Franchise was initially granted for a period of fifteen years beginning October 1, 2000
and ending on September 30, 2015. In exchange for the privilege of operating in Orleans Parish,
Global Crossing North American Networks, Inc. agreed to pay $2.60 per linear ft. or ($2,002.00)
per annum. In addition, beginning in 2001, and every five years thereafter, the compensation
would be increased by the average increase of the Consumer Price Index (“CPT”) for the previous
five years.
33.

Upon information and belief, Global Crossing Telecommunications, Inc., merged with
Global Crossing North American Networks, LLC on February 2, 2011 and assumed the
obligations, debts, and liabilities of Global Crossing North American Networks, LLC.

34.

Currently, Global Crossing Telecommunications, Inc. owes the City of New Orleans at
least $73,351.11 in franchise fees, interest, and late fees from 2008-2020 pursuant to the terms
and conditions of the Global Crossing Franchise and the provisions of the Act.

35.

Global Crossing Telecommunications, Inc. is illegally using the Public Property and
Rights-of-Way of the City of New Orleans because the Global Crossing Franchise terminated on
May 31, 2014. Global Crossing Telecommunications has no authority to utilize the Public
Property and Rights-of- Way of the City of New Orleans because it holds no valid Franchise from
the City of New Orleans.

36.

On May 17, 2001, the Council adopted Ordinance No. 20145 M.C.S. that granted Williams
Communications a non-exclusive Franchise (“Williams Franchise™) to construct and operate a
wireline telecommunications system occupying a total of 89,692 linear ft. of the City’s rights-of-
way (Ex. E). The purpose of the Williams Franchise was the installation of a system 1o operate a
Long-Distance Network Service System. The Williams Franchise was initially granted for a
period of fifteen years beginning June 1, 2001 and ending on May 31, 2016. In exchange for the
privilege of operating in Orleans Parish, Williams Communications agreed to pay a franchise fee
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of $2.60 per linear ft. or $233,199.20 per annum. In addition, beginning in 2001, and every five
years thereafter, the franchise fee would be increased by the average increase of the CPI for the
previous five years.

37.

Upon information and belief, Williams Comﬁunications, Inc. merged with WilTel
Communications, LLC on or about September 14, 2005 and WilTel Communications, LLC
assumed all obligations, debts, and liabilities of Williams Communications.

38.

WilTel Communications, LLC currently owes at least $8,421,202.38 in franchise fees,
interest, and late fees from 2008-2020 pursuant to the terms and conditions of the Williams
Franchise.,

39.

Upon information and belief, WilTel Communications, LLC is illegally using the Public
Property and Rights-of-Way of the City of New Orleans because the Williams Franchise
terminated on May 31, 2016. TelCove has no authority to utilize the Public Property and Rights-
of-Way of the City of New Orleans because it holds no valid Franchise from the City of New
Orleans.

Causes of Action
I. Breach of Contract
40.
Plamtiff incorporates and reasserts the allegations in paragraphs 1-39.
41.

A contract is formed where there is: (1) the capacity to contract; (2) mutual consent; (3) a
certain object; and (4) a lawful cause. Ramos v. Liberty Bank and Trust Company, 18-0612
(La.App. 4 Cir. 12/19/18), 262 S0.3d 917.

42,

The subject franchises are contracts under Louisiana law. In exchange for the non-
exclusive use of the City’s Public Property and Rights-of-Way, each of the Defendants was
required to pay franchise fees to the City on a quarterly, or annual, basis.
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43,

Each of the Defendants has failed to remit payment of their respective franchise fees and

are in breach of their respective Franchises with the City.
44,

As such, the City seeks as damages all past due franchise fees, interest, and penalties and

other amounts due from Defendants because of their breaches.
IL. Violations of the Wireline Telecommunications Franchise Act
45,
Plaintiff incorporates and reasserts the allegations in paragraphs 1-44.
46.

Pursuant to the authority granted to it by the Home Rule Charter and La. R.S. 33:4401,
the City Council has the power to grant franchises for the use of the City’s streets and rights-of-
way for the furnishing of services to the City and/or its residents.

47.

Pursuant to the authority granted to it by the Home Rule Charter and La. R.S. 33:4401, the
City Council enacted the Act establishing procedures, terms, and conditions for managing the
occupation of Public Property and the rights-of-way within the City of New Orleans by providers
of Wireline Telecommunications Systems; to define the relationship between the Grantee(s) and
the City; and to provide for the administration and supervision by the City of Franchises throughout
the term of each Franchise.

48.

In consideration of the privilege of using the City’s streets and rights-of-way, the Act
provides that all Wireline Telecommunications System (“System™) operators shall pay the city a
franchise fee as set out in the Act.

49,

Each of the Defendants is a Grantee who is using the City’s streets and rights-of-way

making each of them subject to the Act.
50.
In exchange for the privilege of using the City’s streets and rights-of-way, the Act requires
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Defendants to pay the City franchise fees as set forth in the Act.
51.

As such, the City seeks as damages all past due franchise fees, interest, penalties, and other

amounts due from Defendants pursuant to the Act.
52.

Defendants have also operated past their original term as prescribed by the Act and have
failed to apply timely for renewal. As a result, the City seeks a declaratory judgment declaring
Defendants in violation of the Act and requiring removal of their equipment from the City’s streets
and rights-of-way.

ITL. Upjust Enrichment
53.
Plaintiff incorporates and reasserts the allegations in paragraphs 1-52.
54.

In the alternative, Plaintiff pleads unjust enrichment. Louisiana Civil Code Article 2298
provides that “[a] person who has been enriched without cause at the expense of another person is
bound to compensate that person.”

55.

As a result of each Defendant’s failure to comply with each of their respective Franchises,
each Defendant has been unjustly enriched without cause at the expense of Plaintiff. Specifically,
each Defendant has continued to operate along the City’s streets and rights-of-way without
renewing each of their respective Franchises as required by law, and each Defendant has profited
from having its equipment maintained and operated along the City’s streets and rights-of-way,
without paying the required franchise fees, interest and late fees.

IV. Removal of Property
56.
Plaintiff incorporates and reasserts the allegations in paragraphs 1-55.
57.

City Code Section 30-51(b) provides that “[a]t the expiration or termination of any

franchise the [City] shall have the right to require the grantee to remove, at its own expense, all
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portions of the telecommunications system from all public property and rights-of-way within the
city.”
58.

Although each Defendant’s franchise has terminated, each Defendant has failed to remove
its equipment from the public property and rights-of-way within the City. Specifically, each
Defendant is illegally occupying and using the public property and/or rights-of-way of the City of
New Orleans without a franchise. Accordingly, Plaintiff requests a mandatory injunction
compelling each Defendant to remove its equipment from the public property and rights-of-way
within the City.

WHEREFORE, Plaintiff, the City of New Orleans, prays that each of the Defendants be
served vﬁth this Petition, and after due proceedings are had there be judgment in favor of the City
of New Orleans and against Defendants as follows:

1. Level 3 Telecom of Louisiana, LLC:

a. Defendant has breached Franchise Ordinance No. 17636;

b. Defendant owes payments for the second, third, and fourth quarters of 2019,
and the first and second quarters of 2020;

c¢. Defendant has violated the Wireline Telecommunications Franchise Act by
failing to remit the required fees;

d. In the alternative, Defendant has been unjustly enriched by continuing to
operate without a Franchise;

e. In the further alternative, a mandatory injunction issue herein each Defendant
to remove its equipment from the public property and rights-of-way within the

City;

f. The City prays for such other and further relief to which it may be entitled,
including, but not limited to general, special, and equitable relief, together with
reasonable attorney’s fees, and costs.

2. TelCove Holdings of Louisiana:
a. Defendant has breached Franchise Ordinance No. 19290;

b. Defendant owes at least $52,486.00 in franchise fees, interest, and late fees
from 2010-2012;

c. Defendant has violated the Wireline Telecommunications Franchise Act by
failing to remit the required fees;

d. In the alternative, Defendant has been unjustly enriched by continuing to
operate without a Franchise;
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€.

In the further alternative, a mandatory injunction issue herein each Defendant
to remove its equipment from the public property and rights-of-way within the

City;

The City prays for such other and further relief to which it may be entitled,
including, but not limited to general, special, and equitable relief, together with
reasonable attorney’s fees, and costs.

Level 3 Communications, LLC

Defendant has breached Franchise Ordinance No. 19440;

Defendant owes at least $4,912,217.52 in franchise fees, interest, and late fees
from 2008-2020;

Defendant has violated the Wireline Telecommunications Franchise Act by
failing to remit the required fees;

In the alternative, Defendant has been unjustly enriched by continuing to
operate without a Franchise;

In the further alternative, a mandatory injunction issue herein each Defendant
to remove its equipment from the public property and rights-of-way within the

City;

The City prays for such other and further relief to which it may be entitled,
including, but not limited to general, special, and equitable relief, together with
reasonable attorney’s fees, and costs.

Global Crossing Telecommunications, Inc.

.

b.

Defendant has breached Franchise Ordinance No. 19842;

Defendant owes at least $73,351.11 in franchise fees, interest, and late fees from
2008-2020;

Defendant has violated the Wireline Telecommunications Franchise Act by
failing to remit the required fees;

In the alternative, Defendant has been unjustly enriched by continuing to
operate without a Franchise;

In the further alternative, a mandatory injunction issue herein each Defendant
to remove its equipment from the public property and rights-of-way within the
City;

The City prays for such other and further relief to which it may be entitlgd,
including, but not limited to general, special, and equitable relief, together with
reasonable attorney’s fees, and costs.

WilTel Communications, LL.C.

a. Defendant has breached Franchise Ordinance No. 20145;

b. Defendant owes at least $8,421,202.38 in franchise fees, interest, and late fees

from 2008-2020;
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¢. Defendant has violated the Wireline Telecommunications Franchise Act by
failing to remit the required fees;

d. In the alternative, Defendant has been unjustly enriched by continuing to
operate without a Franchise;

e. In the further alternative, a mandatory injunction issue herein each Defendant
to remove its equipment from the public property and rights-of-way within the
City;

f. The City prays for such other and further relief to which it may be entitled,
including, but not limited to general, special, and equitable relief, together with
reasonable attorney’s fees, and costs.

CenturyLink, Inc.

a. As parent company to the preceding defendants, CenturyLink is liable for their
breach,;

b. Assuch, Defendant owes at least $12,959,257.01 in franchise fees, interest, and
late fees;

¢. Defendant has violated the Wireline Telecommunications Franchise Act by
failing to remit the required fees;

d. In the alternative, Defendant has been unjustly enriched by continuing to
operate without a Franchise;

e. In the further alternative, a mandatory injunction issue herein each Defendant
to remove its equipment from the public property and rights-of-way within the
City,

f.  The City prays for such other and further relief to which it may be entitled,

including, but not limited to general, special, and equitable relief, together
with reasonable attorney’s fees, and costs.

Respectfulls f""“fﬁr&
espect /Wy-#‘su mitted, -

/‘g’; L ?4/ J,{;ﬂ& - )

et i -
M é,UNNI J.LE E%ﬁUjEf;fLSB# 28633
CITY ATTORKEY"
DONESIA D. TURNER, LSB# 23338
SR. CHIEF DEPUTY CITY ATTORNEY
CHURITA H. HANSELL, LSB# 25694
CHIEF DEPUTY CITY ATTORNEY
DARREN P. TYUS, LSB# 30772
ASSISTANT CITY ATTORNEY
1300 PERDIDO STREET
CITY HALL ~ ROOM 5E03
NEW ORLEANS, LA 70112
TELEPHONE: (504) 658-9800
FACSIMILE: (504) 658-9868
Counsel for Plaintiff, City of New Orleans
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PLEASE SERVE:

CenturyLink, Inc.

Through its registered agent of process
CT Corporation System

3867 Plaza Tower Dr.

Baton Rouge, Louisiana 70186

TelCove Holdings of Louisiana, Inc.
Through its registered agent of process
Corporation Service Co.

501 Louisiana Ave.

Baton Rouge, Louisiana 70802

Level 3 Communications, LLC
Through its registered agent of process
CT Corporation System

3867 Plaza Tower Dr.

‘Baton Rouge, Louisiana 70186

Level 3 Telecom Holdings, LLC
Through its registered agent of process
CT Corporation System

3867 Plaza Tower Dr.

Baton Rouge, Louisiana 70186

Level 3 Telecom of Louisiana, LLC
Through its registered agent of process
CT Corporation System

3867 Plaza Tower Dr.

Baton Rouge, Louisiana 70186

Level 3 Telecom Management Co., LLC
Through its registered agent of process
CT Corporation System

3867 Plaza Tower Dr.

Baton Rouge, Louisiana 70186

Global Crossing Telecommunications, Ine.
Through its registered agent of process

CT Corporation System

3867 Plaza Tower Dr.

Baton Rouge, Louisiana 70186

WilTel Communication, Inc,
Through its registered agent of process
CT Corporation System

3867 Plaza Tower Dr.

Baton Rouge, Louisiana 70186
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TR e 0

(AS AMENDED)
CITY CF NEW ORLEANS A

. Vol CITY HALL: Fobruary 2, 1999
| - CAT ENDAR NQ: _19.309

NO. 17635 MAYOR COUNCIL SERIES

BY: COUNCILMEMBER TEOMAS (BY REQUEST) R .

AN ORDINANCE grmting nowexclusive permission o AMERICAN
COMMUNICATION SERVICES OF LOUISIANA, INC., ("ACSI™, to construct, maintain and
operite an underground conduit system and 2o acmial sysicm of telecommuaications cables for
a.muaicipal arcz-nctwork in the City of New. Orleans, o permit cuts in the soeet-and sidewalk
pavement necessary for such inswlladon; to prc;vidc for the furnishing of a surcty bcmd,.
application fec and annual payment; and o ctherwize provide with respect thereta.

1 SECTION 1. THE COQUNCIL OF TEBE CITY OF NEW ORLEANS HERFRY

2 ORDAINS that 2 permit aod a privilege bz and the same are hercby granted to ACSI, the

3 Grantes, W construck, use and maintain new conduit and/ar 1o use and maintain existing conduit
4 awn=d by arilitics, investor owned organizations or ather cotities as recessary (and as may be
5 negotinted with same), and to censtruct, use and maintain n n.r:tw:.;rk of telecommunications cahle
6 (hereinafier referred 1o 2¢ the “relecommunications system"), ineluding feedar cable to buildings,
7 in streets and public ways throughout the New Orieans Central Business District as wedl as in
8 otber arcas of the City 1o permit cuts in the street and sidewalk pavoment necessary for such
9 installation and maintenagce and o provide conduit, pole and tclecommunications brdge
10 atchments for ielecommunications cables within the limits of the City of New Orleans.

il Prior to .coostruction or alleration of such facilides, the Granotes shall aotify the
12 Deparsnent of Utifitics in wiiting of the praposd constraction andfor alteration, The Grantes

13 shall obtain the necessary permits from the Steets Department, Maintenance Divisio.

) ' The purpote of the telecammunications systerm 1S described is to provids
15 (elecommunications services, ihcluding but not limited to fully digital voice, data, video imaging
16 and other enhance telecommunications services. QOn its dedicared, high-capacity links for loeal
17 businesses and government users, and other services that Graotez may be authorized to provide
18 in the future, Grantes shall mot use its telecommunications system 1o provide programming
19 services or cable services or operais @ cable system as defined in the Cable Communicagon

20 Policy Act of 1984 (47 U.5.C.A. sectioo 521, ot scq., 5 amended) or as reeognized by the




SULTEITI0 It udeaaU T Nens aamr s e b e

Federal Communications Commission (the “FCC™) withour first obtaining 3 scparaie
atthorization from the Graater, and Grantes shall not allew the use of the tzlecommunicarions
systern by a provider of programming servicss or a cable system to offer video progrunmisg
that has a0t been granted a Franchise by the Granor.

SECTION 2. This permit and privilege is granted for the duradon of this Ordinancz, for
4 fee bascd upon a poreentage of Grantes's gross receipts.

In the event of conflict berween the terms and conditions of this privilege 2nd permit 20d
the tcrms and conditions on which the City can grant a privilege and permit as sot forth u the
City Charter, the City Chnmr_.shal]'conmi.

This O-rtih:mncc is bemby made subject 'w the City Charter and general ordinance
provisions now in effect. Norhing in this Ordipancs shall be decwisd to waive the requirements
of the various codes and ordinances of the City segardiog permits, fees to be paid or manner of
consructdon.

SECTION 3. PERMIT NONEXCILUSIVE,

A, Grant. This franchise shall be monexclusive, The Grantor specifically reserves the
right to (3} grant at any time such additional permits for another telecommuaication system 3s
it deems approprizte, andfor (i) build, operate, and own such othier teleconumunications systcm
oF systems as it deems appropriaie.

SECTION 4. Righes, Powers and Authority of the City. In aceepting this peimit, ACSI
acknowledges that its rights herounder are subject to the police powers of the City of New
Orleans 1o adopt and cnlorce general ordinances necessary fof tho safoty and welfarc of the
public and it agrees to comply with ail applicable general laws and ordinances epzcted by the
City of New Crleans pursuant to such power, as provided by erdivance. Nothing hercin shall
be consunied (o waivs, surrender or welinquish any right, power or authority of the City of New
drlums under thc Home Rule Charter relatdve to of in conneclion with American
Communicadon Services of Louisiana, Ioc. for services provided within the tzrritorial Umits of
Orleans Parish,

The permit and privilege granted herein is non-exclusive. The Granter specifically
reserves the right to grast, at auy Hme, such additional permits and privileges for fiber optic or

other comrunications syatems as It decms appropriate.
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SECTION 5. Definiions. For the purposes of this Ordinance, the following w.crﬂs,
werms, phrases, and their detivations shall have the meanmings given benein,  When not
inconsistent with the cantext, words uscd in the present tense incl.ucie the futurs teose, words in
the plural number include the singular oumber, and words in the singular fumber include the
plural aumber. Ths word "shall” is always mandatory and not merely diserctionary,

"APPROVED" means approved in ‘writing by the Director of Utllities or dcsigna.[:.d\
representative,

“CIIY" means the City of New Otleans, Lovisiana, and all the teritory within jts
present and futyre corporate baundares.

”mm_," means the Council of éhc City of New Orleans.

"RARFE, FTBER * means unused fiber through which no fight is transmitted or lastalled
fiter aptic cable not carrying a signal.

"URATION" means the term of this permit and privilege.

”EEEECTIVE'D&'LE" mzans the effective date of this permit and privilege.

» VALUE" means, with regard to Telecommunications Services provided
by Granles, the price of such sorvices aa shown in Grntes's tariff, if any, on file with the
LPSC. If the Telecommunications Servicss provided are not tariffed services, the Fair Marker
Value of those Telecommunications Services means the price that would be obtained rhercfor in
an arms-length taosacton. Fair Market Value is subject 10 verification by Grantor.

“FCE™ means the Federzl Communicatioas Commission or a designated representative,

"GRANTEE" means American Communicaticn Services of Louisianz, Inc, to which a.
privilege and pexmit henceforth is graoted for the comsuuction, operation, enlargemant and
maintenance, replacemsat, repair or removal of tdm;:mmunimﬁons facilities and the Inw.ful
SUCCESSOTT, tmnsfem.s. or assignees of said corpertion or entity, -

"GRANTQR" means the City of Now Orleans as represenzed by the City Council acting
wilhin the scope of its jurisdicdan.

"GROSS RECEIPTS" mecass all rovenues  collected by the Grnes for
telscommunications services provided by the Grntee, its affibates, successors, ageots,
subsidiarics, partness, or assigns o Customers located within the corporate limits of the City,

and includiog, but not limited to, charges for the provision of recurring and non-recurring
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servics, data and message service, private line service, access charpes, public lelephone revenus,
directory assistance, directory advertising, revenues from the authorized Lease of Equipmeat and
Plant, and revenuss fram the resale of telecommunications servicss.  Gross recelpt is not

intended to cover Tevenue fram Long Disiance Network Service or wireless communication

services. To the extcnt that the Granles does not segregame Long Distnce Network Service

revenues from other rovenues, or other revenues are commingled with Long Distance Netwark
Scrvice revenues, all such commingled revenses shall be included fn gross receips, Gross
receipts shall not include any sales or excise taxes collected for direct pasd throught to loca_i',
statz, or federal govermnmests. JIf Grantes panticipates in the provision of its telecommunications
system and/ox: ax:smiatcd asscts with another i’mon whereby Grantee does not reccive
reasonable monetary compensation then the P::ir.Markct Velue of the services or assets provided
by Grantes shall be imputed 1o Grante:'s Gross Receipts for the purpose of @mlﬁng Franchise
Fees duc to the Granwor. Without limitatioa of the forepoing, the Fair Mnrk::t Value of
Grantes's mansactions resulting in Gross Receipts is subject to verification by Graator.

“LONG DISTANCE NETWOREK _SERVICE" shall mzan those Telecommunications
Services provided by Grames, whether message or flat rate aod’ ineluding public nctwerk
switching as well as private, that {i) either origipate or tsrmisate Toll Calls within the City or
(i) poss thuough the City without ofginaung or terminating Toll Calls therein. Rezvenues
derived fiom Loog Distance Network Service shall include those mevenuc aceounts specified io
47 CFR Parnt 32, as amended.

"PERJOQN" means any corporstion, partnership, propricforship, individual or erganization -
doing business in the Swwe of Louisizna, or any nawral person. .

"SECTIQN" means any scction, subsection, ul:pmvisicn of this prvilege ardinaoee,

"STREETS AND PUBLIC WA YS™ meass the surface of and the space above and below
any public street, sidewalk, alley, or other public way of any type whatsoever, oow or hereafter
existing as such within the City. ‘

"TELECOMMIUNIC A TIONS" mca,m. the tensmission, betwesn or among poiots
specified by the user of information or the user's choosing, including voice dat, Image,

graphics, and video, without change in the form or conicent of the information as seot and

receivesd.
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" TELECOMMUNICATIONS SERVICE" means services offersd by wmeans of a

Telecommunication System,

~TELECOMMUNICATIONS SYSTEM" of "SYSTEM” means the Equipment and Planc
cascotial to the transmisifon, between or amang poiats specified by -the Subseriber, of
information of the -Subscriber’'s choosing {including the collection, somge, forwardiné,
switching, and delivery of such information), without change m the form or cooteot of the
information as sent and reccived, by means cle an c]ccn'umagr;ckic trasismission, fiber optic
media, Wireless Communications System, or aoy cambinarjon thereof. For the purpase of tus
Act, such terros shall include the.pravision of Lopg Distance Netwark Scwicc,' I;)c:d exchange
service and ca'mp"_'ddvcl local access sorvices. . .

”M&W“ meaxns any‘ syst::ﬁ:: which wses x -fc::rm of
cetiular telephony which allows customers to access and/or make tslephooe calls o each other
through a systern which tragsmits signals through the air or over the Public Switched Telephane
Metwork (PSTN) using cordiess telephone devices which commuaicats with limited @ga cells
(transmitter/recel ver sitex) cunnected 10 2 Backbau] Network, Wm:i':ss Communicstions Systiem
shall include Mobile Service.

SECTION 6. General Requirementy. Grantee shall comply with the requirements of
this Ordinance listed below:

()  Damages and Defense.
1. Hold Harmiess . The Grantes shall hold the Grentor harmless for afl damages

and penakles suffered as a yesult of, or arising out of, the Grantee’s negligent use, insmﬂ;uiun,‘
maintenancs, repair and/or operation of the lelecoramunications system authorized whether or
net any act or omissivo complained of is authordzed, :;Allowc:'f, or probibited by the Franchise.
This pravision is not intended to create Liability for the benefit of third parties but is solely for
the benefit of the Geantor and the Grantes. In the event any claim |5 made against the Ciry that
falls under chis indemnity and a court of competent jurisdiction should adjndge, by fnal decree,
that the Grantor is liable therefor, the Grantee shall indemoify and hold the Grantor Emmdcss.
of and from any such judgrment or liabiicy, including any court costs, sxpenscs, and attorney
fecs Incurred by the Gr?mtc.r in defense thercof. Upon commencement of wny procesding at law

or in equity against the Grantor relading to or covering any malter covered by this indeinndty,
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whereia the Geantes bas agreed, by accepting the Pranchiss, to indemnify and hold the Grantor
harmless, of to pay said finaf judgruent and cosis, as the cass may be, the Graner shalt give the
Gragtes immediate notice of such suit or procesding. The Grantes shall provide a defense
amy such suit or procc:d.iné. The Grantes shall provide 2 defeuss to apy such suic or suits,
including any appcilate proceedings brought in comnection therswith, and pay as aforesajd, any
fina] judgment or judgments that may be rendered against the Grantor by reason of such damage
suit. Upon failure of the Granter to comply with the "defense of suit” provisions of subsection
(a)2. below, after ma..snnzhlc notce to it by the Grantor, the Grantor shall have the right tul-
defoad the same and in addition to being reimbursed for any. such judgement thar may be
rendered again;t t;w Grantor, together with all co.uxt costs incurred thersin, the Grantes shall
reimburse the Grantor for anomey’s fees, including those employed by the Granotor ia such case
or cases, as well as all cxpenses incursed by the Grintor by r=ason of underaldng the defense
of such suit or suits, wherher such suit or suits s sucesssfully defended, setricd, cotapromised,
or fully adjudicated against the Grantor. |

2. Defense Expengg, The Grantes shall pay all sxpsnses incurred by the Grantor
in defeading itself with regard to 2ll damages and penalties meationed in subsection ()i, above
and for all claims against Grantor arising out of the Franchise. These capenses shall include all
att-of-pocket cxpenses, such 1s amorney fees, and shall also include the reasonable vaiue of any
services rendered by any cmployess of the Grantor. In the evenl the Grantor Is campelled to
underztake the defense of any such suir by rcason of the Grantes"s failure to perform as here and
above provided, the Grantor sball have the full right and authonity to make or enter into amy
settlement or currrpmm‘ise of such adiudication as the City Council shall deern ia the best interest
of the Granter, this withaut the i:un'cr appraval or l:or;sa.nt of the Graatee with mespect o the
eans of sueh compromise or semiement,

{b) Recourse Against Granter, The Grantes shall have no recourse

whatsoever against the Grantor or its officials, boards, commissions, agents, or cmployees for
any loss, cosls, cxpense, or damages arising cut of any provision or requirement of the privilege
or because of the enforcement of the privilegs.

(<} ance. Graatee shall furnish proof that satisfactory insurance policles

are in force, in the mintmum soounts shown below:




45 Worker's Compensation (if applicable):
46 Bodily Injury by Accident $100,000 each injury
47 Bedily Injury by Disease, !
48 ‘policy Limit $500,000
49 Bedily Injury by Employec $100,000 each employes
50 Commercial Gensral Lizbility $2,000,600 cach occwrrenea
31 52,000,000 aggregare
52 Property Damage §500,000/1,500,000
53 Motor Vehicle (if applicable} 52,000,000 CSL {Combined
54 - ' (Single Limit)

- 55 Builder's Risk “All Risk” 100% of contract amount
36 Grantee shall, at its own cxpense, maintain in fall force and effesr theamghet the

57 duration of this privilege a liability insuraece policy or policies. Such policy or policies shall
58 be underwiitien by a carrier licensed to do business in the State of Louisiana and rated by Best's
59 as either A or AA on the effective date of the policy or pelicies. A copy of rh;: cenificate of
&0 insurance evidencing such policy or pelicies shall be submined te Grantor. Suid policy or
61 policies shall pame the City of New Orleans, inciuding its boards and commistions and its

62 officors, agents and employees, jointy and severally, and the Sewerage & Water Board of New

&3 Orleans as additianal insureds. Said pelicy or policies shall upply as primary insurapee and shall
64 stipulate that no other jnsurancs in effect by the Clty will ba called on to contibute to a loss
63 coversd hereunder and shall provide for 4 waiver of subrdgation in favor of, the Sewerige &

66 Water HBoard of Mew Qrlcins. A copy of the certificate of insurancs shall be op file with the
67 Department of Utilides and maintained curieot at all dmes. Said policy or policics shull provids
68 forty-five (45) days notice te the Dircctor of Utilities if the policy or policizs should be canecled
69 or materially changed, -

Fit {d) Surety Band. Graatee shall furnish 2 good and solvent surety bond, in dolido,
71 in the sum of One Hundred Thousand and No/104 Dallars (5100,000.00) to guamntee fulfillment
T2 of all the provisions of this Crdinance,

73 () Construction Timpetable, The Graneee shall be capable of providing services o

74 end-uscrs within (wo (2) years of the cffective date of this franchise,
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0 Dujpation. The term of this permit aod privilege and all rghts, privileges,
obiigations and restrictions permining thereta shall be 15 years from the effective date of the
Ordinance ualess terminated sooner a3 hereipafier provided, The cffecuve date of this ordinance
shalf be sixty {60) days afier passage by the Council unless the Grantee fails to file hy thart time
in tie appropriatz office of the City a wriitsn acceptancs of this Ordinance in accordance with
Section 20, Inff3. in which event it shall be oull and void.

(2 Qpen Books and Records. The Grantes shall ma:'.nmi.n an affice within the City
or shall appoint and file and recard with the Director of Utilities and the City Azorney, an aéem'!;
within the City of New Qrlears far servics of procoss. In connection with its vight to audit as
set forth in Section 8, jnfty, the Grastor shall have the rght to inspect &t apy time upon
reasonable notice during nermal business heurs, books, records, maps, pls, income tax
rewrns, financiaj statements and other information of the Grantes which relates to compliance
with this Ordinance, Grantor shall have the rght to require information from the Grantes that
is reasonably related co this franchise, Such informatizn must be provided within 2 reasonable
tine period,  Grantar shall have access Lo the aforementioned records reasonably necessary for
audit purpeses upan exccution of a confidentiality agreement, and shail (Imt ajl such infarmadon
as confldental. The Grantes agrecs to pay reimburzcment of reasonable audit expenses If ag
audit discovers a discrcpancy of ar least five percent (5%) between repaned and audited
amavats. The conditions pursuant to which Grantea can be requircd to pay mimbursemeat of
reasunable zudit expenses, or a designated portion of reasonable audit expenses, may be changed
during the emm of this privilege and permit oaly if such change is enacted by the City in an
ordinance of general application, which ordinanes and the conditions pursuant te which full ar
partial reimbursement of reasonable audit expeases wl.ll be required, must also be applicable o
lacal axchanges service provider(s), including South Ceontral Bell, in the City,

. (h)  Dark Fibey Provisions, Graniee shall provide six {6) dark [tbers in every portion
of the fiber backbonc cable of the telecommunications system installed durning the term of the
Franchise for the Gaalor’s non-commercial use. Grantes shall 2lso provide fezder cables to the
entry links of seven (7} public buildings ta be designated by the City, ar the Grantes can pay
to the City the value of providing the darck fibers to the public buildings, provided bat the public

buildings and enrry links arc adjacent to Graates's elecommunications system and the Graatar
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constyucts, or othervise provides, the entry link to those buildings for such feeder t':abE:.
Grantes shail also provide fooder cable o the entry link of coe public building for every throe
(3) miles added to the nerwork routs after the initial route is constructed.

i, For purposss of this Subseation, “adjacept” shall mean adjeining or abutting 2
partion of the Right-of-Way conuining Grantee's telecommupications system, and "public
building* shall mean any City-owned buildings in whicli public fupctions are performed and
prmary and secondary parochial, private and public schools.

Ii. If the initiai dark fibers are not functivoal dus 10 any cause, the Graatse shall
provids fully operational dark-fibers at 0o cost (o the Grantor.: -

. ﬁc City may interconnect such d;trk fibers to any other telecommunicarions
systent.

iv, Ia the cvent another franchises has provided fiber optic cable © one of the seven
{7} public buildings adjacent to the Grantee's telecommunications systérn, the City may accept,
at its scle option, and in lieu of Grantec prdviding [atera] connections, other services, facilities,
funds, or other finahcial arrangements similar in value o the provision of dark fibers provided
such services, facilities, funds, or other finaneial wrrangements arc related W the provisien of
telccoammunications services, [In the event funds are paid to the City, such funds arc to be used
for the sole purpose of purchasing telecommunicativns-related cquipment.

. The vaiue of providing the dark fibers to each of the seven (7} public buildings
shail be determined on a building by building basis and shall be considered o be the average of
thz amoun:i reflecied in price quotes to be obtained from three (3) independent construction
companies. The. Grantor and Grantee will cach select one construction company and the thind
will be selected by mutual 2greccment,  IF the Grantor and Gmnnl:: fail 1o agree on the third
canstruclion company, the City Councif will make the selecnion.

vi. The Grantee shall aliow City-owned communications interface equipment, which
is compatible with the Grantee's equipment, to be co-located 2t the Grantse's principal hub sitc
ar other mucwally agreed upon location, At such site Gramze shall provide, frex of charge a 30
inch x 36 Inch x § foot space for City equipment. The Grantes shall not charge the Cicy for the
usz or maintepance of the dark fibers or the maintnance of co-located equipment mentionsd

previously,
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vii.  The City shall obtain, or otherwise provids, Oecessary autborizatan, license,
caseient of pertiit for entry loto public buildings 23 provided for herein. On a best effort’s
basis, the City shall obtzin and otherwisc provide necessary autharization, license, cascment or
permit for such public building cnery for the Grantee to wilize for its own telecommunication
sys:r:m.

{1} Grantes shall obmin all necessary authority to trantact business in New Orieans from
the appropriate state and federal regulatory agencics prior w providing sesvice in New Qrlezns.

SECTION 7. Recgvery of Costs. The -costs for official notices for promulgation of this—l
Ordimance, Five 'Hundn:d Dallars ($500.00), shall-be paid by the Grantee, and faiiunt: ta do so
shall be grounds For cancellation of the permit a.m.i privileze gramed by this Ordinance.

Grates shall pay Graater a $10,000.00 Acceptadee Fee in addition ta the costs for

official nooees.

Crantee shal] pay the Acceptance Fee and the costs for official notices upon submission
of its written acceprance of this crdimance,

SECTION 3. Payments tn Grantgr.

{a) No acceptance of any payment shall be construed a8 an accord thar the amount paid
is in {act the correct amount, nor shall such accapmnce of payment be cogstued 25 2 release of
any claim the Grantor may have for further or additional sums ;'Jayab!e upder the provisions of
this ordinance. All 2mounts paid shal? be subjecs ta audit 2rd recompuration by Grantor, No
audit or recormputaiion by Grastor shall geeur later than one (1) year after the Grantes's
quanterly payment for a given year is tendered.

) In accomdance with the provisions of this ordinance, as compensstion for the use
of the strests and public ways of the City for the ::an.;u.'uCtiUn, aperation, maintetance aud/or

the recomnstruction of telccommurications system granted herehy within the Cily, the Grantes

shall pay to the City 2 annual amount in yuasierly insallments due January 1, and every quafter

thersfior, based upon 5% of Grantes's gross receipts.
Grantee shall provide ta the City's Director of the Department of Utilitizy 1 star=ment

in cortficaic form, signed by the Secrcmry of the Grantes or 3 Certified Public Accountant,

scfling forth the amcuot of gross amnual revenues, including specifically sourcez of such

revenues 204 the amount of evenue derived from cach and cvery source thereby toalling the

{a
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amount of compensation duec and payabie to the .ery. The smtement will be accorded
canfidendal treatment by the Clty purseant © 3 confidentiality aprmement, which shall be entered
by and berween Gragtor aod Grantes. Subject to the wrms of a Confidentiality Agrecment, the
said stateraent, and such records of Grantee as are reasonably necessary for audit purposes, may
be made available 1o an independent fiom for an audit of Grantes's recocds on behadf of the
Graeror. The fmanci:al statcment deseibed Rersin shall not be available to the public excopt as
atherwise reqguired by zpplicable state law,

(<} Grantee shall pay the City a five percent (3 %) penalty for any payment dcl.inquc:nft-
by memrc than sixty (60) days—To additicn; Grantes shall pay City interest oo the amount dus
from the duc date at an annual @is cquai 1o the pri-rr';r: rate determined by the Chase danhattan
Bank on the first c-lny_of the month in which such delinguency ooc-urs.

SECTION 9. Cunpstruction. Graates shall meet or exceed the marerial construction
requircacnts listed below:

(2) Constryction Codes. The Grantee shall strictly adhere to all building, safety and
zoning codes currently or heneafter in force including the New Orleans Building Code, National
Electric Safety Code, the National Electrical Code, and the requirements of the Deparmment of
Streats.

(b} Instailation. Grantee shall armange its lines, cables, and other appurtenances, in
such 1 manner as o cause no unreasanable interference with the use of said public or private
propeny by any person, In the event of such varessonable inerferenee, after peasonablc notice
te Gruntee and an opportunity o recrify same, the Grantor -may require the mmaval of the
Granlee's lines, .cables, and appurtenances from the property o question at Grantere's sole
cxpedse. .

Although the basic system shall use fiber optics, conventional conductors, using parailel,
twistzd pair or coaxial construction m:lay be used where appropriate.

() Exrcction of Poles. If ndditianal‘po!cs on an cxisting utility system routz are
required, Grantee shzll gegotiate sith the utilicy company for the installagon of the needed pales
or Grantes may af 5 option, subject to the prior approval of the Grantor, jnstail the necessary
poles. The Grantes shall negonate the lease of poie space and facilitics from the existing pole

owagers for all aerial construction, under mutually acceptable lerms and condilioos, Na pales

11
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shall be erected in the underground arezas of the City a5 stated in Saction 51-31 of the Code of
the City of New Orleans {Ordisance Mo. 13,838 C.S. aod Urdinance No. 4001 M.C.3,| a8
amended}.

In any event, cablcs shall be instiled uadsrground 3¢ Grapwe='s cosl where existing
utilities are already underground. Previously installed asrial cable shall be undergrovnded in
concert, and on a cn%t-sh.a.ring basis, with other utilitics when such ather utilities iy convert
from aerial to uoderground construction whenever possibla,

()  Use of Public Streets and Wavy. For the purpase of gperating and mainmjniné
2 telecommunications cable system in the Ciry, the Granwe may erect, install, copstruct, ropair,
replace, rccons-tm;::, and rctain o1, on, OVeT, undt;r, upon, across, and aoag the public steets
and ways' within the Clty such wires, cables, conductors, ducts, conduits, vaults, manholes,
amplificrs, appiiznces, pedestals, attachrents, and other properry and cquipmest as are
ncccssafy and appurtenant ta the operation of the fiber optic sysem.

(&) Repair of Street and Puhlic Wavs. Any and all streets and public ways which

are disturbed or damaged during the copstruction, operation, maimenaoce or reconstruction of
the wlecommunications system shall be promptly repaired by the Grantee, ar its expense, and
w the reasonable satisfacrian of the Grantor, Where such costs wee made necesssary by the
neglect of the Gantee.

Whencver the Grantee shall disturb the surface of any street, alley, public highway or
ground for any purpose and when ;my‘ opeoing id mads by the Gmntee in any hapd surface
pavement in any strezt, alley or public highway, the Grantee shall promptly refill the opening
and restore the pavement. The Gr..m[or may refill and/or repave.in cage of meglect of the
Grantec. The cost thereof, including the cost of mspwﬁon and supervision, shall be paid by the
Grantee upco demand by Grantor.

Excavatens made by the Grantee lo the streets, 3.1]8);5 and public highwz‘ys sbalf be
properly safcguarded for the proveation of accidents. |

The work bereby required shall be dope in strict comphiance with the rules, regulations
and ordinanccs of the Grantor as gow or hercaftor provided.-

() Trimming of Trees. Nothing contained in this Ordinance shall be decmed to

cmpower or duthorize Grantee [0 cut ue Uim Aoy Gees, ormamental or etherwise, in any of te

12
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strests, alleys or public highways, Grantes may cut or trim Irees a5 necessary only pursuant to
a pror agreement with the owner of the progerty whick is adfacent 1o the street areq in which
sucf; tres stands.

In addition to the foregoing, tree cutting or Ubmming os public propeny shail be
pesformed in accordanes with Chapter 108 of the Code of the City of New Orleans (Crdinance
NMo. 365 M.C.S., as amended). '

Refuse created by tre imming shall be removed and disposed of In an acecpizble
ipannez,

{2 As Built Drawiges, Grantes shall fumish Grantor "as buill” drawings 120 days
aft=r construction bas been completed, Drawiugs si;zil show ownership of conduits, ducts, poles

and cables used for the telecommunications syatem,

Drawings shall be drawn 0 o scale of one inch equals one hundred feet using the -

standard format adaepted by the Sewerage & Water Board, New Orleans Public Servies, Inc. and

the Utilities Department in Autocad DXF format on 3 1/2 inch high density disketies. Grantee

shall provide ane set of such diskcres and one sct of blue or black Line *as built” drawings ta
the Director of the Utilitics Deprraneut and cos set of each to the Director af the Drepartmeot

of Strects,

State plane coordinates shall be shown for benchmarks and strucrures, Drawings shall

show horizanal dimensions from the curbs and elevations.

(h)  Right of Inspection of Construction. Granwr sball have the right to inspect all

construction or installation work performed subject to the ‘provisions of this privilege and o
make such wests av it shall find neccisary to casure compliance with the terms of the privilepe
and other pertinent provision of law. -

SECTION 10. §afety. The Granee shall, at all times, employ the seadard of cre
altendant (o the risks invoived and shali ipstall and maintain in uscl: comumealy accepled methods
and devices for proventing failures and accidents which are likely to cause d.;lmage, injury or
nuisance to the public or 10 zmployees of the Grantee.

Grantes's telecommunicadans system shall ac all tmes be kept and saintincd in a safe
and suitable condition, and in good order and Tepair.

The Graniez shall install and maineain its wires, cables, fixtures, and ather equipment in
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accordance with the requirements of any wility or praperty owner providing pole or conduit
space in such manner that they will not interfere with any installadons of the Grator, any public
utility or property owaer.

SECTION 11. Street Rizhts.

(a}  Construction and Alterations. Nothing in this Ordinance shall be construed o
prevear the Grantor from construeting sewers, grading, paving, ropaining and/or altering any
sereet, alley, or public highway, or laying down, rcpairing or removing waler mains or
constructing or estabiishing any ether public work.. All such work shall be done, Insofar as
practicable, in such mAnner 8500t to obstruct, Injure or prevent the free use and operation of
the poles, wires, canduits, conductars, pipes or .appurtcnanc.:s of the Gragtez. If any such
peoperty of the Graatze hercin shall imterfore with the consguction of repeir of any street or
public improvement whether it bz construction, ropair or Temoval of a sewerge or water main,
the Impravement of 4 seet or any other facility, the Grantec’s inszlations shall be remaved
or replaced In sueh manner. as shall be divected by the Granfor so that the same shall not
Imerferz with the said public work of the Grantor, and such removal or replaccroent shall be at
the expense af the Grantez herein; 'pmvidcd however, that Gragtor will providz advance notce
to Grantse of such public improvement to minimize disruption to Grantse's nstallatjons.

(b) Strest Vagation or Abandgnment. In the event of failure, neglect or refusal .
of the Grautee, after thirty days notice by the Grancor, to ropair, improve or maip@in such street
postion, the Grantor may da such wark or cause it to be dons, and the cost thereof as found and
declared by the Grantor sball be paid by the Graates and colleelion may be made by court action
or otherwise, .

{c) Movement gf Facilities, Tn the event it is necessary témpomri]y o move ar
remove any of the Grantes's overhead wires, cables, poles or other facilities placed pursuant to
Il;is ordipance in arder lawfully to mave a large object, vehicle, building or other structure over
the streets, alleys or highways of the Gragwr, Grantee, vpon rmsanable advance gotice, shall
move its facilities as required, at the expenss of the person requesting the e porary reraoval,
SECTION 12. Administration.

(a) Mzinlepance and Cnmgl;}igﬂi. Before commencement of opemtion, Grantos

shall provide the Grantor and its afficial agencics 2 wlk free 24 hour telephoae sumber to reecive
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requests for repairs and complaing.

h) Address and Agent for Service of Process, Granteg shall at all times rpaintain-

w1 office within the Clty of New Orleans, the cumrent address of which shall be recorded with
the Director of Utilities, or skall appoint and file and record with tire Director of Utilities and
the City Attorney, an agent within the City of New Otleans for service of process.

(c) Discriminatorv Practices Prohihited. The Grstee shall comply at all times with

all applicabia chcm{; State and City laws, and all executive and admindstrative orders relating

10 non-discriminaton.

{d)  Pexmissipg. of Property Owners Reguired.  No cabls line, wire, amplifier,

converter, or ether picce of cquipment owned by Grantee shall be insalled by Grantes without
first securing the written permussion of the owner of any propcn.'y involved; provided, however,
that whore the propecty owner has granted a servitude to another and the sorvitude by its terms
conu:r.uplat{;s uses such 2s Granwe's intended use, Grantes shall not be required to securs the
written permission of the owner for the installadon of squipment ar facilities unless Grantes
elects lo do sa. If permissica is larer reveked, whether by the original or a subsequent owner,
the Grantec shall emove forthwith any of jts equipmeat whick is visible and movable, and
promptly restore the property 16 its original condition.

(e) Graptee acknowledges and agrees that it is a "telephone company” as that term
is currently defined in L.S.A_-R.5. 47:1851Q, for the purpose of assessment of public service

properties for ad valorem taxation anly.

SECTION 13. Right of Grrptor to Revoke Privileze. Grantor teserves lhe right 1o
revoke this privilege, and all nights pertatning therete, i the event that; (3) the Grangoe willfully
or repeitedly violates any material provision of this érdln:mcc; or (b} the Gragice becomes
insoivent, Is nvoluntarily adjudged as bavkrupt, or filcs a voluntary petition for relief soder the
Bankeuptcy Act; or (<) the Grantee is adjudged (o have practiced apy fraud ar deceit upon the
Granior and such judgment becomnes finad aficr 28l appeals are exbausted aecordiog to law, or
(d) the Grantee ceases to provide elecommunications services witbin the City of New Orleans
for any reason. within the contml of the Gmnwes. The foregoing subparagraphs (1) through (d)
nocwithstanding, the prvilege shall net be subject 0 such revocation if any delzys in

perfurmance or any ether bistances of non-campliances are due to acts of God, civil emergeacies,
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Iabar narest or strikes, or other causes which are beyond Grantes’s reagonable control or which
are pot reasonably formseeable. The time for the perfurmance of an cbligation shall be extended
for the pared of ths forced delay.

Upon failare of the Grantee fo comply with the terms of the privilege or to commenes
appropriatle corrective action within sixry (60) days aft:r‘rm:civing wrilten notice by certified
mail w the President of the Grantes or the Agent for Service of such non-compliance fram the
Granwor,. the Granwor rsay hold a public hearing w cousider the opton of revecation of the
privilcge. The Gmntor shall give the Grantes at least ten {10) days advagee written notics m’
such hearing and shall also publish such notice ia advanes in a newspaper with local circularion.
If, afrer such heasing, at which Grantee shall be a:ffordcd all due process of law including the
right to appear and be heard, the Gmntor shall determing thar this privilege shoeld be revoked,
Grantar must alvise the Grantee of its decision in wijting and may by omdinance declare a
forfeiture; whersupon all rights of the holders of this privilege sball immediazely be divesied
without 1 further act upan the pare of the Grantor, and if required by Grantor, the Grantee shall
forr-hwith remove {s structures of property from the strests and restore the streets to such
condition as the Granter may rcasonably require and upon failure so to da, the Graptor may
perform the work and coliect the cost thereof from the Gramtee, The cost thereof ghall be
enforced by a lien upon zall plant and propesty of the Grantee, Such lien shall oot attach 10
property of Grantes locuted on the poles, ducts, or other property of utilities and ather property
owners untd removal of Grantez's property from the poles, ducts, or facilities.

SECTION 14. Grantor’s Right ta Reserve Svstern. The Grantor rescrves the right

10 reserve any orall parts of the system if 2 forfeiture 15 declured pusuant to Section 13 abave,
Grantor shall have the right 16 revoke the franchise one bundred and tweoty (120) days after the
appoimment of a receiver, or (fusies, (d take over and conduct the business of the Grantes,
whether in recefvership, organizatos, bankruptcy, or other action or procceding, unless such
recejvership or trustceship shall bave been vacated prior to the cxpiration of szid coc hundred
and twency {120} days, or unlcss:

{a).  Within ooz huodred and twenty (120) days after his clection or appointment, such

receiver or ustes shall bave fully complied with all the provisions of the privilege and rermedied

alf defaults therunder; and




i1 (&) Such receiver or trustez, Within said one bupdred and twenty (120) days, shall
have cxecuted an agreement, duly approved by the court having jurisdiction in the premisey,
13 whereby such receiver or Uustce assumes and zgTees to be bound by each and every provision

13 of the pnivilege.

1 SECTION 1s5. Election Upon Expiration. Upon cxpiration of the inftal teimt of the
2 privilege and consistent wi‘th this section, the Grantor may extend the Grantee's privil:écs
3 granted hercunder for an additional fifteen yoar term. Gramor and (rantes cach meserve the dght
4 10 sezk 2mendments andfor modificxtions of the terms and conditions of the extension of the }
5 privileges grantzsd hereunder to, ke ino consideration then-exising aod future conditions.

L SEC‘I’I&IN' 16, EQUAL EMPLOYMENT OPPORTUNITY AND PROCUREMENT

pi POLICY. The Grantes will abide by all applicable local, dtate and federzl laws, which have

3 been enacted or which may be coacted hereafter,

1 SECTION 17. Privilgee Nan-transferable. Thiz privilege and permit shall rot be
2 assigned to or vest in any person, except the Gragtes, aith:r'by act of the Genies or by
3 operaton of law, without the consent of the Clty expressed by ordinance, which consent shall

4 nat be unreasonably witbheld; provided, bowever, that this privilege apd permit may be

5 transfecred withour consent of Grantor to a subsidiary or affiliate of Grantec, ar to any other

65 entity which is under common control with Granres tpon written netificadon of same to the

7 Director of the Department of Utilites. Commercial activitics associated with Grantes's canduct

| of its nermal day o day business is excluded.

9 The granting of such consent shall aot render unneezssary any subsequent consent.

19 The Grantez, upan ransfer as heretofore deseribed, shall within 60 days thereafler file

.il with the City a copy af the deed, 2grecment, martg.ag::, !r.:asu:, or ather wrilten istrument

12 evidencing such sale, transfer or lense, certified and sworn to as commect by the Granies,
13 Every such transfer as herewfore descrbed, whether voluntary or involuntary, shall be
14 decmed void and of no effect unless Grantee shail, within §0 days after the same shall have been

15 made, filc such certified copy as required.

1 SECTION 18. Laws and Rerulations. Grantes shall at all imes comply with all laws
2 and regulations of the state and federal government or any administrative agency thereaf, an well
3 as all cirty ordipances, resolotiogs, rules, and teguladons herctofore or bereafter adopted or

17
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established duripg the entite term of the privilege including all zeniag and subdivision
regulations.

If any section, subsection, provision or item of this ordinance or the application thereof,
is for any reason held invalid o uncoostimdona] by any court or governmental body of
competent jurisdiction, such invalidity shall not affect other sections, subsecticns, provisions,
items or applications of this ordicancs which can be given sffect without the invalid section,

subsection, provision, item ot application, and to that end the provisions of this ordinanee are

herchy declared scverable

Should the State of Lowisiana, the FCC ar any other agency of the federal government
subsequently require the Grantee to perform any ac‘t which is inconsistent with any provisioo of
this privilege, the Grantee shall so aotify the Grantor. Upoa receipt of such notificaden, the
Granwor shall detzrmine if a marerial prevision of the privilege is affected. Upon such
determinartion, the Grantor shall have the rfight to modify or amend aoy of the provisicons of the

privilege to such reasonable sxlent as may be neceszary to carry our the full intent and puspase

af the ]::vﬁvi]f:gc. The Grantor may terminate the privilege in the event the Grantor deterrnines
that substaniial and materal compliance with the odging erms of the privilege has besn
frustrated by such smte or federal requircment.  Aod, accordingly, in such an event, Grantes
rescrves its rights to pursue whatsver remedies it may have, and to comply with the duties and
abligadons which may be imposed vpon it by such stats or federal agencies,

SECTION 19. Universal Service Fund. Grantee hercby agrees to comply with

requirements applicable to competitive aczoss providers designed to promote universal service
in a competitive. narker if mqufr:mcnés may be lepally adopred in the future by regulatory
apencies with jurisdiction over miemaking issues for itrastate ralemalking issues in Lomsuma
Grantee does not, however, waive its right to paricipate in 2oy tegulatory, administranive,
legishative or judicizl procecding to present its wiews on the proper definition and cost of
universal scrvice, or the reasonabieness and equity of any proposed funding mechapism to

promate wniversal servics, or any jurnsdictonsl issues,

SECTION z0. Causes Bevond Reasopable Controd. In the cvent Grantes’s

parformance of any of the weans, ceoditions, obligatioas, or equircmearts of this Ordinance is

preveatzd or impaired duc to any ciuse beyond its rasopable control or not masopably
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farcseeable, such inability o perform shall be deemed w0 be cxcused and no penaities or
sancrions shall be imposed as 2 result thereof. Such causes beyond Grantess reasonable cnmro‘i
or not feasopably foresceable shafl include, but shall not be Lmited to, acts of God, civil
cmergencies and labor, unxest ot strikes.

Graptee shall aoify the Director of Ulilides whenever performance is prevented or
impaired.

SECTION 21. Acceptance. Grantee shall, within sixty (60) days after the passage of
this Ordinance by the City Council, fiie with the Clerk of Couneil, with copies filed with the
Dircetor of Utilities, and tha.City Aftornzy, a wrilten 2cceptance af tlus Ordinance, said
Acceptance W bé signed and acknawledged by the ;-pr:sidc:u:, vies president or or:hcr austhorized
afficer of the Grantes and amested by its Secretary, Said acceptance shali be substantially in the
following form: ‘

"TO THE COUNCIL OF THE CITY OF NEW ORLEANS

The Grntec, Ameyican Communication Services of Louisiana, Ine, ("ACSIT), a
corporation organized and existdng under and by virue of the laws of the Smie of Delawars,
doas hereby accept Ordinznce NWo. M.C.5. cnicted the _ day of

. 15___ gmnting American Commugication Services of Loujsiana, Inc.,

the privilegs to erect, construct, maintain apd/or operatc a conduit and telecommuaications cable
system on and under the streets, alleys and other public places of the city, subject to certain

tcrmas, coaditions and Hrmitatdons a3 set forth theretn.

AMERICAN COMMUNICATION SERVICES OF LOUISIANA, INC,

BY:
ITS:
ATTEST:
SECRETARY
Dated  at , s lhe day af

13 .

*

Said Acceptance shall be mad into the minules of the Councl of the City of New

Orlesns.

9
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In svent such Acceptance is not filed within said dme, this Ordinanes and the rights.and

privileges herein granted shall be oull and void

ADOPTED BY THE CCUNCIL OF THE CITY OF NEW ORLEANS Juby 3, 1994

TAMES N N
PRESIDENT OF COUNCEHL

DELIVERED TO THE MAYOE ON __July 5. 1996

APPROVED:
PEARPROYI, Tuiy 9. 1996 )
— - MARC H, MORIAL
MAYOR

RETURNED BY THE MAYOR ON July 2, 1996 AT S:10 P.M.

EbvOviA T WILTTaMS

CLERK OF COUNCIL
YEAS; Canter, Glapion, Hazeur, Singleton, Temell, Thomas, Wilson - 7
NAYS: 0 :
ABSENT: 0O
mml THE FOREGQING is CERTIFIED

TG, BE A TRUE AND CORRECT Copy -

e W foig

CLERW OF COunC,

iy




ks

ORDINANCE

_—

CITY OF NEW ORLEANS | ﬁ M
CUTY HALL__ May 6. 1999
CALENDAR NO.___22.548
no. 19250Gyavor COUNCIL SERIES ,

BY: COUNCIIMEMBERS TFRRELL, THOMAS, GLAPION AND SAPIR (BY REQUEST)

An ORDINANCE granting a non-exclusive Franchise 0 Hyperion Communications of

Louisiana, Inc., to construct, maintain, and operate wireline telecommunications systen, to provide

for the furnishing of a surety bond, annual payments, and otherwise to provide with respect thereto.

1

2

SECTION 1. THE COUNCIL OF THE CITY OF NEW ORLEANS HEREBY
ORDAINS, that a non-exclusive Franchise be and the same is hereby granted to Hyperion
Communications of Louisiana, Inc., the Grantee, to construct, maintain, and operate a
wireline telcco&unnnications system ("System”) throughout the right-of-way of the City.

The purpose of the installation of this System is to operate as a competitive local
exchange carrier (CLEC), as defined by the Louisiana Public Service Commission, and this
system will be used solely this purpose. It is agreed that, any use of this System by the

Grantee for other purposes shall constitute a violation of a material provision of this

Ordinance.

SECTION 2. THIS NON-EXCLUSIVE FRANCHISE IS GRANTED for a period of
fifteen (15) years beginning June 1, 1999 and ending May 31, 2014. In accordance with
Section 30-50 of the Code of City of New Orleans (Cit;f C;)de), the Grantee shall pay to the
City an annual amount in quarterly installments due January 1, and every quarter thereafier,
based on 5% of Grantee’s Gross receipts, as defined in Section 30-45 of the Code City, from
operation of the System. The Grantee shall also install six Dark Fibers in every portion of

the fiber backbone cable of the Grantee’s System installed during the term of the Franchise

for the Grautors nouconticrcial use, Fees shali be I an amount a3 set furth above, wiless

revised by a valid ordinance or ordinances of the City of New Orleans of general application
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This non-exclusive Franchise is granted under the terms and conditions contained
herein and as set forth in the New Orleans Home Rule Charter (City Charter) which terms
and conditions are incorporated herein by reference thereto.

In the event of conflict between the terms and conditions of this non-exclusive
Franchise and the terms and conditions on which the City can grant a non-exclusive
Eranchise as set forth in the City Charter, the City Charter shall, without exception, control.

This Ordinance is made subject to the City Charter and General Ordinance provisions
now in effect, or hereafter effective, and Sections 146-275 through 146-285 of the Code of
the City of New Orleans (Ordinance No. 17,271 M.C.S., as amended). This Ordinance is
subject to éli provisions of the Wireline Telecommunications Franchise Act of the City,
codified as Sections 30-44 through 30-57 of the Code of the City of New Orleans, whether
specifically set forth herein, or not, except where the provisions of such Franchise Act are
specifically revised herein. Nothing in this Ordinance shall be deemed to waive the
requirement of the various codes and ordinances of the City regarding permits, fees to be
paid, or the manner of construction.

SECTION 3. RIGHT, POWER, AND AUTHORITY OF THE CITY. In
accepting this non-exclusive Franchise, Grantee, acknowledges that its rights hereunder are
subject to police powers of the City of New Orleans to adopt and enforce general ordinances
necessary for the safety and welfare of the public and it agrees to comp“iy with all applicable
general laws and ordinances enacted by the City of New Orleans pursuant to such power, as
provided by Ordinance. Nothing herein shall be construed to waive, surrender or relinquish
any right, power or authority of the City of New Orleans under the Home Rule Charter
relative to or in connection with Grantee for communications and data services of an intra
parish nature, intrasiate communications or data services, any part of which is conducted
within the territorial limits of Orleans Parish. Further, nothing herein shall be deemed to
grant the Grantee the right to provide \elecommunications services within the City of New

Orleans excent for service soecifically authorized herein.
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constructing or establishing any other public work. All such work shall be done, Insofar as
practicable, in such a manner as not to obstruct, injure or prevent the free use and operations
of Grantee's system. Ifany such property of the Grantee shall interfere with the construction
or repair of any s&ect or public improvement, whether it be construction, repair or removal
of a sewer or water main, the improvement of a Right-of-Way or any other public
improvement, all the Grantee's system shall be removed or replaced in such a manner as shall
be directed by the Grantor so that the same shall not interfere with such public work of the
Grantor, and such removal or replacement shall be at the expense of the Grantee. Grantor
shall not be Liable to Grantee or third parties for any damage, breakage or repair, or any
claims for loss of use, business interruption, claims by users, repair or replacement cost to
anty third party in connection with the removal of any of Grantee’s systems. In any event,
the Grantor shall not be liable for any damage occurring to the Grantee's system caused by
the Grantor, its officers, agents, employees, or independent contractors, in the performance
of their duties in connection with public works, nor shall the Grantor be held hable for the
interruption of service by actions of the Grantor, its officers, agents, employees, or
independent contractors, in the performance of their duties in connection with public works.
When reasonably possible, the Grantee shall be consulted prior to any public work effecting
its system, but the Grantor shall have no liability to the Grantee in the event it does not so
consult the Grantee.

SECTION 4. SURETY BOND. Grantee shall furnish a good and solvent surety
bond, in solido, in the sum of $100,000.00, to guarantee the fulfillment of all the provisions
of the Ordinance and Sections 146-275 through 146-285 and Sections 30-44 through 30-57
inclusive of the Code of the City of New Orleans, (Ordinance No. 17,271 M.C.S. as
amended), By virtue of and subject to which sections this Franchise is granted.

SECTIONS. ADDRESS A;ND AGENT FOR SERVICE OF PROCESS. Grantee
shall at all time maintain an office within the City of New Orleans, the current address of

which is recorded with the Director of Utilities, or shall appoint and file and record with the ~



1 SECTION 6. SEVERABILITY. If any section, subsection, sentence, clause,

phrase, or portion of this Franchise is, for any reason, held invalid or unconstitutional by any

t2

3 court of competent jurisdiction, such portion shall be deemed a separate, distinct and
4 independent provision and such holding shall not effect the validity of the remaining portions
5 of this Agreement.

I SECTION 7. ACCEPTANCE. Acceptance and Acceptance terms shall be in

2 accordance with Section 30-55, of the Code of the City of New Orleans (Ordinance No.

3 17,271 M.C.S., as amended).

ADOPTED BY THE COUNCIL OF THE CITY OF NEW ORLEANS JuL @1 1999
EDDIE L. SAPIR
PRESIDENT OF COUNCIL
DELIVERED TO THE MAYOR on___ JUL 02 1398
JUL 04 1990
MARC H. MORIAL
MAYOR
®] 55 F
RETURNED BY THE MAYOR ON_ UL 0 71999 7 153w
" VEMMA . WIS, _
CLERK OF COUNCIL )
YEAS: Carter, Glapion, Hazeur-Distance, Sapir, Singleton, Terrell, Thomas - 7
NAYS: 0
ABSENT: 0

THE FOREGOING IS CERTIFIED
\ TO BE A TRUE AND CORRECT COPY

gpoma/g; l{/dfcw

CLERK OF COUNGIL et

Adminisimtion/Utilites/rem



ORDINANCE
(AS AMENDED]
CIrY OF NEW ORLEANS

CITY HALL: Femwruary 2 1599

. CATENDAR NO: _19.809
NO. 17636 MAYOR COUNCIL. SFRIES
BY: COUNCILMEMBER THOMAS (BY REQUEST)

AN ORDINANCE granting lou-exclusive  permission  to AMEBERICAN
CONDMUNICATION SERVICES OF LOUISLANA, INC., {"ACSI"), to construct, malniain and
operite an underground conduit gystem and an acrial system of telecomenunications cables for
a municipal area network o the City of New Orleans, o permit cuts in the strect and sidewalk
pavement necessary for such installadon) (o pr:;vidz for the furnishing of a surety bcmd,.
spplicalion fes and annual payment; and ta otherwise provide with respect thereto.

1 SECTIONM 1. THE CQUNWCIL OF THE CITY OF NEW ORLEANS HERERY

2 ORDAINS that 2 pamit apd 2 prvilege be and the same are h=reby granted to ACSI, the

3 Graniee, to construct, use and roaintain pew conduit and/ar w use and maintain existing conduit
4 ownsx by udlities, investor owned organizations or other entities as necessary (and as may be
5 negotiated with same), and to construct, usc and raaintain g n:tw:;rk of telecommunications cable
6 (hereinafier referred to 2s the "telecommunications system”), includicg feeder cable to buildings,
7 in sueets and public ways throughout the New Orleans Centrz) Business District as well as in ’
8§ other arcas of the City to pzmmit cuts in the srect and sidewalk pavement necessary for such
g mnstalladon and mﬂiri'tenmcc. and to provide candui, pole and telecommunications bridpe
ia atmchments for (slecommunicatians cabiss within the limits of the City of New Qrleans.
11 Prior to .construction or alkerasion of such facilities, the Gractes shall nodfy the
12 Department of Ttilitics in writi:c;g of the propasc mn;lnzcﬁcn and/or alieraton, The Grantes
13 shall obtain the necessary pcrmf!s from the Strests Deparument, Maintenance Division.
14 . The purpote of the ielecommuaications system as  descrbed iz to | provida
13 (elecommunicarions services, ihcludlng but nat imited to fully digital voice, datz, video imaging
& aud other enhanced wlecommunicstions services. On its dedicated, high-capacity links for local
7 businesses and goverunent users, and other services that Grantes may b authorized to provide
18 in the fure. Grantes shall not use its telecommuapications sysiem fo provide programming
19 services or cable services or operale a cable system as defined In the Cabie Communicaton

0 Policy Act of 1934 (47 U.S.C.A. section 521, et seq., as amended} or as rcc;n[;nimd by the
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Federel Communications Commission (the "FCCT) withour first obmining a sepamate
antharization from the Granter, and Grantes shall oot allew the use of the telecomimurnicaticns
system by a provider of programming services or a cable system to offer video programuniug
that has not been granted s Franchise by the Granmor,

SECTION 2. .Tt*_is permit and privilege is gramed for the duraton af this Ordinance, for
1 fee based upan a perentage of Granles's gruss reccipls.

In the event of conflict between the terms and conditdons of this privilegs and permit aod
the 1erms and conditions en which the City can grant 2 privilege and pemmit as st forth in the
City Charter, the City Charer shall control.

This O.rciir'zaﬂcc is hersby made subject .m the City Charter and general ordinance
provisions now in effect. Nothing in this Ordinance shall be decmed 1o waive the rquirsments
of the varous codes and ordinances of tie City regarding permits, foes to be paid or manner of
construction.

SECTION 3. PERMIT NONEXCLUSIVE.

A. OGrant. This franchise shall be noncxclusive, The Grantor specifically seserves the
right to (i) grant al any time such additional permiws for another telecommunication system a5
it dezms approprizte, and/or (ii) build, cperate, and owm such other telecommunications systzm
ar syslems as jt deems approprate.

SECTION 4. Rirhis, Powers apd Autharity of the City. In accepting this permit, ACSI
acknowledges that s rights hereunder are subject to the police powers of the City of New
Orleans to adopt and caforcs general ordinances necessary for the safcty and welfare of the
public and it 2press 1o coinply with all applicable general Jaws and ordimnces enacwed by the
City of Mew Orleans pursuant w0 such power, 25 provided by ordinance, Nothing herein shall
be constried (0 waive, surrender or miinquish any right, pewser or authorily of the City of New
dric&us under the Home Rule Charter relarive (¢ or in conacclion with American
Communicadon Services of Louisiana, Joe. for services provided within the territorial lmits of
Orleaps Parish,

The permit and privilege granted herein is aon-exclusive. The Grastar specifically
reserves the Tight o gmat, at any dme, such additional permits and privileges for fiber optic or

ather commugaicasions systems as it decms approprinte.
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SECTION 5. Definitions. For the purposes of this Ordinancs, the following V»;ords,
terms, phrases, and their derivadons shall have the meanings given hereim.  When nat
incorsistont with the enatext, words used in the present tense inchude the future tense, words in
the piural number include the singular number, and words in the singular nember includz the
plural number. The word "shall” is always mandsfory and not merety discretionary,

"APPROVED" means approved in ‘writing by the Directar of Utilitics or dc:sigm.tﬁ\
representative.

"CITY" means the City of New Orlcans, Lovisiana, and all the territory within iis.
present and future corporate baundaries.

Qmm" means the Covacil of Lhc City of New Qrleans.

"RARK FTHER " means unused fiber through whick no Light is treosmitted or insralled
fiber aptic ¢able oot carrying 2 signal.

"DURATIQN" means the term of s permit and privilege,

"EFEECTIVE DATE" means the effective date of this permit and privilege.
"EAIRMARKET VALUE" means, with regard to Telecomimunieations Services provided

by Grantee, the price of such services as shown in Grantee's tariff, if any, on file with the
LPSC. If the Telecommunjeatians Serviess prﬁvidad are oot wnffad services, the Faw Market
Valug of those Telecomrmunicarions Services means the price that would be abtained therefor in
an atms-length tragsactian. Fair Market Value is subject 10 verifieation by Graator,

"ECE" means the Federal Communications Commission or a designated representaive,

"GRANTEE" means Amerjcin Communlcation Servicss of Louisiana, Ine., to which a-
privilege and permit henceforth is graoted for the consticion, opcration, ealargement and
mantenance, replacement, repair or removal of tdoc‘ommunications facilities and the Ll
SHCCESSATS, ua.nsfc:ree.s. or assignees of aid corporation or entity. -

"GRANTOR” means the City of New Orleans as represented by the City Couneil acting
within the scope of irs jurisdicdon.

"GROSS RECFEIPTS" weans all rovenues  collected by the Gromtee  for
lelecommunications services provided by the Grantee, its affiliates, successors, ageats,
subsidiaries, paners. or assigns o Customers located within the corpornte limits of the City,

and including, but not Imiled to, charges for the provision of reeurming and nop-recurting
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service, data and message service, private line sarvice, access charges, public irlephons revenue,
directory assistance, directory advertising, revenucs from the authotized Lease of Equipmeatand
Plant, and revenues frem the resale of telecommunicztions gervices. Gross teceipt 5 not

intended to cover mvenue from Long Distance Network Service or wireless cammunication

‘services,  To the extent that the Grantes does not segregate Long Distanee Network Servics

revenues from other revenues, or other rovenues are commingled with Long Distance Nerwork
Service revenues, all such commingled revenues shall be included in gross reccipts. Gross
receipts shall not include any sales or excise taxes collected for direet pass through to iucﬂi.
staiz, or federal governments. JIf Grantes particigates in the provision of its telecommunications
Syswm and/_m: i!.';m(:ia{:d assets with aoother .’:"erson whereby Grantes do;::s not reccive
reasonablc monctary compensation then the Fajr'Mukct Value of the services or assels provided
by Grantee shall be impated 1w Grantes's Gross Receipts for the purpose afc;dc‘ulaling Frapchise
Fees due to the Gmnror., Withouy limitaton of the forepgoing, the Fair Market Value of
Gm&:’s transactions reseling in Gross Receipts is subject to verification by Graotor.

1ONG DISTANCE NETWORK _SERVICE™ shall moan thosz Telecommunications
Services provided by Grantee, whether message or flat rare and’ including pr.z‘blic petwork
switching as well as private, that (i) either originate or terminate Toll Calls within the City or
{ii) pass through the City without orginating or terminating Toll Calls therein, Recvenues
derived from Long Distance Nerwork Service shall include those revenue aceounts specified in
#7 CFR Part 32, a5 amended.

"PERSQON" means any corporation, parmership, proprictorship, individual or organization -
doing business ir the Staws of Louisiana, or any natrad person. '

"SECTION" means any scction, subsection, m"- provision of this privilege ordinance.

"STREETS AND PURLIC WAYS™ means the surface of and the spacs above and below
agy public street, sidewalk, alley, or other public way of any type whatsoever, cow or hereafier
existing as such within the City. .

"TELECOMMUNICATIONS " means the tansmissive, between or amoog poiors

specified by the user of mmformation or the user's choosing, including voice data, image,

graphics, and video, without cbange in the form or contenr of the informaton as sent and

receiyed.
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"TELECOMMUNICATIONS  SERVICE" means services offered by means of a
Telzcommunication System.

"L ECOMMUNICATIONS SYSTEM"™ ot "SYSTEM” means the Equipment and Plans
csscatial to the tansmisiion, between or among poiols specified by the Subseriber, of
information af the -Subscriber’s cheosing (including the collection, siorage, rorwmm‘g,
switching, and delivery of such Information), without change Ln the form or content of the
information as sent and received, by means of 2n clect;mmagu'ctis: transmission, fiber optic
media, Wireless Comumunicarions System, or any combination tiereof. For the purpose of this
Act, such terms shail includethe. provision of Lapg Distance Netwark Schicc,. Ilo-c:d exchangs
service and co;:up-:drivé local access services. - -

”W" means a.ny' system whick uses a 'f'o-rm of
celiular telephony which allows custorners to access and/or make talephoae calls o each other
through a system which traasmits signals through the air or over the Public Switched Telephone
Network (PSTIN) using cardless teicphone devices which commuaicate with limited m;nge cells
{transinitter/receiver sites) connected to 2 Backhaul Watwork, W::ci-:ss Communications Sysiemn
shall include Mobile Servics.

SECTION 6. Gegeral Requirements. Grantes shall comply with the requirements of

this Ordinance lsted below:

(a) Damages and Defrnse.
1. Held Harmleys . The Grantee shall hold the Grantor harmless for all damages

and penakiles suffered as a tesult of, or arising owt of, the Graptee’s negligent use, installation,”
maintenance, repair and/or operation af the telecommunications system authorized whether ar
not any act or omissics complained of is authorized, :;.ilowcq, or prohibjted by the Franchise,
This provision is not intended to create Lability for the bencfit of third parties but is solely for
the benefit of the Grantor and the Grantee. In the cveat any claim {s made agzinst the Cigy that
falts under this Indern ity and a court of compelent jurisdiction should adjudge, by final deerce,
that the Geantor is Lable therefor, the Grantee shall indemnify and hold the Graotor hzt:mlcs.s'
of and from any such judgment or Habiicy, including any count costs, expenscs, ind ancroey
fecs incurmed by the Grantor in defensc thercof. Upon commencement of any proceeding ol law

or in equity against the Grantor relating to or covering aay matter covercd by this ndemnity,
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wherein the Grantes bas agreed, by accepting the Franchiss, to indemnify and hold the Grantor
narmless, or to pay said final judgraent and costs, as the case may be, the Grantar shall give the
Granter immeadiate aotice of such suit or procecding.  The Grantee shall provide & defeese 1o
any such suit or proceeding, The Geantee shail provide a defewse 1o any such sait or suits,
including any appellate procsedings brought in conmection therewith, and pay as aforesaid, any
fioal judgment or judgments that may be rendered agaipst the Gragtor by reason of such darmage
suit. Upon faiture of the Grantee to comply with the “defense of suit” provisions of subsection
(a}2. below, after reasonable notise to it by the Grantor, the Gmntor shall have the right tc:‘
defead the same and in addition to being reimbursed for any. such judpement thar may be
rendered ag:ﬁn:st Li]c Grantor, together with ail cu-un costs incurred therein, the Grantes shall
reimburse the Grantor for azomey’'s fees, including those emplayed by the Graotor in such case
or cases, as well as all expenses incurred by the Grintor by reason of undertaking the defense
of such suit or suits, whether such suit or suits are successfully defended, scaled, compromised,
or fully adjudicated apainst the Granier. ‘

2. Refensc Bxpense, The Graotze shall pay all expenses incurred by the Grantor
in defending itself with regand to all damages and penaltics mearioned 1o subscction (2}, above
and for al} claims against Grantor atising out of the Franchise. These ¢apenscs ahal! inciude all
out-of-pocket expenses, such as atorney fees, and shall alse include the masonable value of any
services rendered by any cmployees of the Grantor. Io the event the Granwr is compelled
undertaks the defensc of any such suir by reason of the Grantee's f3ilure to perform as here and
above provided, the Grantor shall have the full right and authornity to make or enter ioto amy
settlement or r:ompmm'ise of such adjudication as the City Council shall deem in the best interest
of the Granter, this withour the ‘prior approval or cor;Sz:nt c'f_ the Grntze with respect ta the

termas of such compromiss or senlement.

13 Recgurse Apainst Grantor, The Grantee shall have no rcoousse

whatsaever agzinst the Grantor or its officials, boards, commissions, agents, or cmploye=a for
any less, costs, expense, or damages arising out of any provision or requirement of the privilege
or because of the enfercement of the privilege.

{9  Ingurance. Grantes shall furnish proaf that satisfactory insurance policies

are in force, in the mimimune amounts sbown below:




45 Worker's Compensation (if applicablc):

45 Bedily Injury by Accident 5100,000 each injury
47 Buodily Injury by Discase,
43 ‘Policy Limit $500,000
49 Bodily Injury by Employec $190,00C each empioyes
jo Commereial Gageral Liability $2,000,000 cach occwrrmicen
%1 32,000,630 aggregate
52 Propesty Damage - 5500,000/1,590,000
53 Wotor Vehicle {(if applicable} $2,000,000-CSL (Combined
54 o l (Single Limir)

- 53 Ruilder's Risk "All Risk” 160 % of contract amount
56 Grantee shall, at its own expense, maintain in full force and effear emeghoot the

57 duraten of this privilegs a liability insurance policy or policies. Such policy or policies shall
58 be underwritien by a carrier lHeensed to do business in the State of Louisiana and mted by Bast's
59 as cither A or AA an the effeciive date of the policy or policies. A copy of th;: cenificans of
&0 insurancc svidencing such policy or pollcies shall be submined to Grantor, Ssid policy or
6l policies shall name the City of New Orleans, including its boards and commissions and its

&2 officers, agents and employess, jeindy and severally, and the Sewerage & Water Board of Now

é3 Orleans as additional insureds. Said policy or policics shall zpply as primary insurance and shall
64 stipulate that no other jnsurance in effect by the City will be valled on to cenuibute to a Joss
63 covered hereunder and shall provide for a waiver of subrdgation in favor of the Sewerage &

66 Water Board of New Orleans. A copy of the certificate of insurance shall be oo file with the
67 Department of Ulilities and mainined curreat at all tmes. Said pelicy or policies shall provide
62 farty-five (45) days notce (o the Direcwor of Utilities If the policy or polisies should be canceled
69 or materially changzd. ‘ ;

70 {d} Surety Bond. Graatee shall furnish a good and scivent surety bond, in solido,
Ti in the sum of One Hundred Thousaad angd No/ 100 Dollars (S100,000.00) to guarantes fulfillment
72 of all the provisions of this Ordinance,

3 {u} Congtruction Timetable, The Gruntes shall be capable of providing seryices to

74 end-usces withia two {2) years of tho cffective date of this franchise.

~]
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(f  Durztion. The lerm of this permit and prvilege and all righls, prvileges,
obligations and restrictions pertaining thereto shail be 15 years from the effecave date of (ha
Urdipance unless termizated sooner as bervinafter provided. The effective date of this ordinance
shall be sixty (60) days after passage by the Cauncil unless the Granies fails w fils by thae dme
in the appropriate cfice of the Clly a wrigen accepuipes of this Ordigance in accordance with
Scction 20, Infra, In which evept it shall be null aod vaid,

(2) Quen Books agd Records. The Grantee shall majnm{n an office within the City
or shall appoint and filc and record with the Dircctor of Utilities and the City Atomey, an agecrt‘
within the City of New Orleass for service of proesss. In coanection with its right to audit 25
sct forh in Section 3, nfry, the Gmotor shall ﬁ:vc the right to inspect ar any Hme upon
ressonable netice durlng normal business hours, books, records, maps, plans, income tax
returns, financial stateroents and other informatien of the Grantee which relares 1o compliance
with this Ordinance. Grantor shall Have the dght to require information from the Grantes that
15 reasonably related 1o this franchise. Such informarion must be provided within a reascnabla
dme peried,  Grantor shall bave access o e aforementioped records reasonably necessary for
audit purpases upoa execution of a confidentiality agresmicnt, and sha.l]'m_: all such infermadon
as confidentizl. The Grantee agrecs to pay rembursement of reasonable audit cxpenses If an
audit discovers a discrepancy of ar least five perceat (5%) between reported and audited
amounts. The condifons pursuant o which Grantes can be required (o pay mimbursement of
reasonable audit expenses, ora designated portiog of reasonable audit expenses, may be changed
during the ierm of this privilege and permit paly if such change is enacted by the City iz an
ordinance of general application, which ordinance and the conditions pursuant to which full or
partial reimbursement of reasonable audic expenses v-'d.l be required, must also be applicable ta
local exchange servics provider{s), including South Cearml Bell, in the City.

A (b} Dark Fiber Provisions, Grntes shall provide six (6) dark fibers in every porton
of the fiber backbone cable of the telecommunications system: nstalled during the term of the
Fraachise for the Graatoy’s con-commercial use. Grantee shal] lso provide feeder cables to the
eniry links of scven {7) public buildings to be designated by the Ciry, ar the Grantee cag pay
to the City the value of providing the dark fibers w the public buildings, provided thar the public

buildings and entry links arc adjacent to Grantes's telecommunications system arxl the Granter




110
111

12

113

[1a
13
116
17
13
119
20
121
122
123
124
125
126
127
128
129
130
[3t
132
133

134

[T Y TP L A R Ll

)

constructs, or otherwise provides, the entry link t those buildings for such fesder ;:abic.
Grantee shail also provide fzeder cable 1o the eouy link of one public tuilding for cvery thre
(3) miles added o the nerwork routz after the Initial route Is constructed.

i. For purposes of this Subsection, "adjacent” shall mean adjeining or sbuting a
portion of the Right-cf-Way containing Granice's twiccommueicadons system, and “"public
building” shall mean any City-owned buildings in which public {uoctions are performed and
primary and secondary parmochial, private and public schools.

ii. If the imtial‘dark fibers are wot functiogal due 1o any cause, the Graotee shafl
provide fully operational dark.fibers at no cost o the Gantor:

a1, ':l'h: City may Intercomnect such d:uk fibers to apy other falecominunicarions
system.

iv, In the event another franchisee has provided fiber optic cable w0 ane of the seven
(7) public buildings adjacent to the Grantec's teleccommunications system, the City may accept,
ar its sole option, and in leu of Grantes pro-vidi.ng latera] connections, other services, facilities,
funds, or other financial amangsments similar in value w the provision of dark fibers provided
such services, facilitias, funds, or other fipancial wrrangements arc relaed o the provision of
{elecommunications services. In the event funds are paid to the City, such funds are to be used
for the sole purpose of purchasing telecommunications-related cguipment.

v. The valuc of providing the dark fibers o each of the soven (7) public buildings
shadl be dtermined on 2 buiiding by building basis and shall be considered to be the average of
the amougt reflecied in price quotes (o be obtained from three (3) independent construction
companies. The-Grantor and Grantee will sach select one construction company 2nd the chind
will be selected by mutual 2grcement.  IF the Graator and Gr.mta'x fai} 10 agree an the third
construction company, the City Counci} will make the selecrion.

¥i. The Graatec shal]l allow City-owned communications inl¢rface equipment, whick
is compatible with ths Grantee's cquibmcm. to be co-located at the Grantes’s principul hub site
or other mutsally 2greed upon location, At such site Grames shull provids, fres of charge 2 30
inch x 36 inch x 6 oot space for City equipment. The Grantes shail nat charge the Cigy for the
use or maintenance of the dark fibers or the maintmimace of co-Jocated equipment mentoned

previously.




135

137
138

139
140

LG
it
12

13

vii. The City shall obtain, or otherwise pravids, gescssary authorizaton, fcenee,
casement or permiit for entry ioto public buildings 23 provided for bermin, On 2 bewt effort’s
basis, the City shall obtain and otherwise provide necassary authorization, license, csement or
permit for such public building entry for the Granee to utilize for its own telecommunicarion
systom.

{) Graotee shall obrain all necessary atithority (o transct husincss in New Orleans from
the appropriate stato and federal regulatory agencies prior o providing secvice in New Orleans.

SECTION 7. Recovery of Cosis. The 'co.sts for offtcial natices for promulgation of thn
Ordimance, Fivr:'Hundn:d Degllars (33500.00), sbafl be paid by the Grastee, and I’n.ilurv;' to do so
shall be grounds for cancellation of the permit an& privilege gramed by this Ondinance.

Granees: shail pay Grastor a $10,000.00 Acceptance Fer in addition fo the costs for

official nonces,

Grantee shall pay the Accepiance Fee and the costs for official netices upoa submission
af its ¥riten dceopuince of this eminance,

SECTION 3. Payments to Grantor.

(a) No acceplance of any payment shall be construed a3 an accord thar the amount paid
is in fact the correct amount, nor shall such acceprance of payment be construed as a refeasc of
any claim the Grantor may have for fusther or addidional sums );ayabie uuder the provisions of
this ordinance. AIl amounts paid shall be subject to audit and recomputation by Granter, No
audit or recompuwation by Grantor shall occur later than opa (i) yeoar after the Graniee's
quarterly payment for a given year is tendersd.

=) In accordance with the provisions af this acdinages, as compensation for the use
of the sweets apd public ways of the City for the con;u'ucdon, aperation, maintenance awd/or

the reconstruclion of telecommunications system grapted herchy within the Cily, the Grantes

.shall pay to the City ap annual amount in quanerly installments due January 1, and every quarter

thermaftar, based upon 5% of Grantee’s g‘mss'n:ceiprs.
Grantee shall provids ta the City’s Director of the Depariinent of Utilitics a statement

in certificate form, signed by the Secremxy of the Gramiee or a Certified Public Accountan,

setting forth the amouat of gross manual rovenues, iocluding specifically sources of such

evenues and the amount of revenus deived from cach and cvery sowrce thereby totalling the

(a
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amount of compeosation duc and payable to the .Ciry. The smtement will be accorded
confidenual treatment by the Clty pursuant to & confldentality agreement, which shall be entered
by and between Gramtar aod Grantes. Subject to the ezrms of a Confidentiality Agrecment, the
said statzment, und such rezords of Grantee as are roasanably necsssary for audit purpases, may
be made available to an independent firm for an audit of Grantee’s recocds on behalf of the
Grantor. The fmaﬂcﬁi statement described herein shall not be available o the public excopt 25
otherwise reqeired by applicable state law,

() Grastes shall pay the City a five pereent (5%) penalty for any payment d:linqucn't.
by mor= than sixty (60) days—In :.ddilinu-, Grantee shall pay City batersst go the amount dus
from the due date at an annuzl @mie cqual 1o the prilnic rate determiined by the Chase Manhatian
Bank on the first c-iay‘of the month in which such delinquency eoc'urs.

SECTION 9. Construction. Grantee shall meet or exceed the marcral eonstniction
requirzments list=t below:

() Construction Codey. The Grantee shall strictly adhere to ali building, safecy and
zoning codes currently or hereafier in force including the New Orleans Building Code, National
Electric Safety Code, the National Electrical Code, and the requirements of the Department of
Strects.

() Instalfatipn. Grantes shall arrange its lines, cables, and othsr appuntenances, in
such 4 manner as lo cause no unrcasonable tnterference, with the.use of said public or private
pmpcﬁy by any person. In the event of such unrezsonable interfersnce, after reasonable notice
ta Grapce znd ap opportunity 1o rectify same, the Grantor -may soquire the removal of the
Grantee's Lines, .cables, and appuncnances from the property io question at Granter's sofe
expesse. -

Although the basic sysiem shall use Fiber optics, canventonal conduciors, using parlic,
twisted pair or coaxial construction mzlxy be used where appropriate,

(c) Erection of Poles. If additional poles on an existing utility system routz ars
required, Grantee shall gsegotiate with the utility company for the Instaliadon of the needed poles
or Graates may ai its option, subject (o the prior approval of the Graneor, instll the gecessary
poles. The Granise shall negodats the leass of pole space and facilides from the existog pole

awners for all aeral construction, under mutually acceplable terms and conditions. No poles

M
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shall be erected in the underground areas of the Ciry 35 stued in Section §1-31 of the Code of
the City of New Otleans (Oidinance MNo. 13,338 C.5. aod Ordinance No. 4001 M.C.5.; as

amended)-

In any event, cablex shall be installed vaderground a¢ Grantee’s cost where zxisting .

utilities ar= already undezground. Previously lnstalled acrial eable shail be undergrounded in
concert, and oo a cuglt-shan'ng bagis, with other utiliics when such other utilitios may convert
from aerial o vnderground construction whenover passible.

(d) M@Mﬁmﬁm For the purpose of aperaung and mamtammg
2 telecommunications cable system in the City, the Gragiee may erect, install, construct, wpair,
replace, mcuustm;:t, and rotain i, on, over, unda‘r, upon, azross, and along the public strests
and ways within the City such wires, cables, conductors, duets, conduits, vaults, manholes,
amplificrs, appliznces, pedestals, attachments, and cther propeny and equipmeat as are

pecessary and appurtenaint to the operation of the fiber oplic system.

&) Repair of Street and Public Wavs. Any and all streets and public ways which

ars disturbed or damaged during the consouction, apenition, maimenance or reconstruction of
the tzlecommunications systiem shall be promptly repaired by the Grantee, 2t jts expense, and
10 the reasonable mdsfacion of the Grantar, Where such costs wore madc necessary by the
neglect of the Grantez,

Whenever the Graniee shail disturb the surface of any street, alley, public highway or
ground far any purpose and when ;my' cpeging i1 made by the Grentes in any hard surface
pavemient in any street, alley or public lughway, the Graates shall promptly refill the opening
and restore the pavement, The Gr;mmr may refill and/pr repayo-in case of peglect of ths
Gramtee. The cost thersof, including the cost of 'mspccﬁun and supervision, skall be paid by the
Grantes upon demand by Grantor.

Excavatons made by the Granwee In the streems, al]cy;s and public h.ighWa-ys shall be
properly safeguarded for the preventivn af accidents. |

The wark hereby reguired shali be doae in strct compliance with the niles, regllarions
and ordinances of the Grantor as now or hercafler provided. -

(D Trireming of Trees, Nathing contiined in this Ondicance shall be dezmed 10

empower or authorize Grantes [0 &ul OF Uim any frees, amameztal of otherwise, it any of the

12
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strests, alleys or public highways. Grantee may cut or lm trees as Neseasary ouly pursuant to
a prior agrecmeat with (56 owner of the property which is adjacent to the street arza in which
suc!; tree stands,

In additios to the forcgoing, ttee cutting or timming oo public propany -.shau be
performed in accordance with Chapter 106 of the Code of the City of New Orleans (Ordinancs
No. 365 M.C.S., as amended). {

Refuse created by uwee trimming shall be remaved and disposed of in an acccpable
maansr.

{m As Buijlt Deawines, Granteo shall furnish Grantor "as built® dmmwings 120 days
after construction has been completed. Dawings si:;al.l show ownership of conduits, ducts, poles
and cables wscd for the l:!ccommunlicatious syalern,

Drawings shall be drawn to 2 scaic of onc inch equals onc hundeed feer using the -
standard forroat adopied by the Sewerage & Water Board, New Orleans Public Servies, Inc, and -
the Utilities Deparmment in Auzocad DXF format on 3 1/2 inch high dcﬁsif}' disketres, Grantes
shall provide ane set of such diskettes and one set of blue or black line “as built” drawings ta
the Director of the Utilities Deparmment and ons set uf each to the Director of the Departmeot

of Streels,

State plane coordinatss shall be shown for benchmarks and structures. Dmwings shall
;

show horizonial dimensions from the curbs and elevations,

{h}  Rizht of Inspection of Construdtion. Grantor shall have the right 10 inspect all

coastruction or installation work performed subject to the provisians of this privilege and o
make such tests zs it shall find aeccssary (o easurs compliance with the terms of the privilegs
ang other pertinent provision of law. |

SECTION 10. Safety. The Grantee shall, at 281 times, employ the shadard of care
attendant to the risks involved and shall install and maineain in usi: commonly accepted methods
and devices for preventing failures and aceidents which ars likely © cause d’:tmage, injury or
nuisance o the public or o employeas of the Graatee,

Grantee's telecommunications sysiem shall at all dmes be kept and wainmined i z safe
and suitabls conditios, and in pood order and repaic.

The Granter shall instll and mainin its wires, cables, fixtures, and ather cquipment in
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accordance with the requirements of any utdlity or pruperty o%ner providing pole or conduit
space in such manner that tkey will got interfere with any instailadons of the Grantor, aay pubiic
utility ar property oweer.

SECTION 11. Street Riphts.

{a) Construction and Alterations. Nothing in this Ordinance shall be constued o
prevent the Granlor from constructing sewers, grading, paving, fepairing andfor altering any
stregr, alley, or peblie highway, or _L‘aj’ing down, repairing or removing water maias or
constructing or establishing any other pubfic wcdc.. All such wark shall be doge, insofar as
practizable, In such marmer gs.not to obstruct, injure or prevent the free use and operation of
the poles, wires, conduits, conductars, pipea or -appunzuanc.:s of the Grantes. IF any sueh
property of the Grantze hercin shall interfers with the consmuction er ropair of any street or
public impravement whether it be construction, ropair or removal of a sewerage or water main,
the improvemenl of a seet or any other facility, the Gramtes's installations shall be removed
or replaced in such manner as shall be directed by the Granitor so that the same shall not
Interfere with the said public work of the Granter, and such removal or repliczment shall be at
the sxpense af the Grantee hereing ‘pmvidcd haweves, that Grantor will provide advance naotics

10 Grantee of such public improvement lo minirize disruption o Graatee's insizliazions.

{b) Sireet Vacation or Abandgnment. In the event of failurc, neglect or refusal

of the Grautze, after thirty days notice by the Grantor, o cpair, improve or mainmin such street
portion, the Grantor may do such work or cause it lo be done, and the cost thereof as found and
deciared by the Grantor shall be paid by the Grntes and colleclion may be made by court acuon

or atherwise,

{c) Movement gf Facilities. In (he event jt is necessary temporarily o move or

remove any of the Graniec’s overhcad wires, cables, peles or other facillties placed pursuant (o

lt;is ordinance in arder lawfully to mave 2 large object, vehicle, building or other structure over

the sireats, alleys or highways of the Grantor, Gramtee, vpon reasonable advance noties, shall

move its facilities as required, at the expense of the person requesting the temporary remaval.
SECTION 12. ‘ Adminigtration.

(2) Maintenance and Cogj[glaiggli, Before commencement of opemtion, Gmates

stiall provide the Grantor and 1ts official agencics z oll free 24 hour telephane number to reecive

l4
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requesty for repairs and complaints.

(b} Address and Agent for Service of Process. Grantee shall ap afl times maintain-

an office within the City of New Orleans, the eurreal address of which shall be recorded with
the Director of Utilities, or shall appoint and {il= and record with the Dircctor of Utilities and
the City Attorncy, an agent within the Ciry of New Orlems for service of process.

(<} Discriminatory Practices Prohibited, The Grastec shall comply at all times with
all applizable chcml; State and City laws, and all exccutive and administrative orders relabing
(o nor-discriminatior. ’

{d) Permissinn of Broperty Qwpers Required.  No cable line, wire, amplifier,
converter, or other piece of eguipment owned by émtm sllull be iasalied by Grantes without
first securing the wiitten permission of the ewner of any propc,r;'y involved; provided, however,
that where the preperty owner bas granted a servitude ta anather and the servinide by its terms
conmmplan;s uses such as Grantes's intended use, Grantee shall net be requited to securc the
written permission of the owner for the installation of equipment or facilitiss unless Grantee
elects 10 do sa. If permission is lacer ovoked, whether by the original or 2 subsequent owner,
the Grantee shall remove forthwith any of its equipment which is visible and movabla, and
prompily restors the property o its origisal conditinﬁ.

(e} Grantee acknawledges and agrees that it is a “telephene cormpany® as that term
is currendly defined in L.5.A.-R.5. 47:1851Q, for the purpose of assessment of public scrvice
propenties for ad valorem taxation only.

SECTION 13. Rizht of Grantoc to Revoke Privitere. Grantor rascrves the right o
revoke this privilege, and ali fghts pertaining thereto, in the event that; (a) the Grantee willfully
or epeatedly violates any materzl provision of this (—erdin:mr:.:; or (b) the Gmnice becomes
insoivent, is involuntarity adjudged as bankrupt, ar files a voluntary petitian foc relicf uaodar the
Bankruptcy Act; or (d) the Grantes is adjudged (0 have practicex amy fraud or deceit upon the
Grantor and such judgment becomes final after all appeals are exbausted accordioy to law, or
(d) the Granles cedscs o provide telccommunications services within toe City of New Orleaps
for any reason within the control of the Granwee. The forepoing subparagraphs (n) through (d}
aowwithstanding, the privilege shall nat be subjecr o such revocation if any delays in

perfurmance or any other tnstancs of nen-compliance are due to acts of God, civil cmergencics,

13
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labar unrest or steikes, ar other causes which 2re beyond Grantee’s reasonable coptrol or which
arz pot reasopably furesesable. The ime for the performance of an obligation shall be extended
for the pericd of the forced delay.

Upon faiture of the Graniee to comply with the terms of the prvilege or to commence
appmoprate commelive action within sixty (60) days afier reeciving written noticc_by certified
mail o the President of the Grantes or the Ageat for Service of such ron-compliance from the
Grantor,, the Grantor may hold 2 public hearing to coesider the aption of r=vecatien of the
prvilege., The Grantor shall give the Grantee at least ten (10) days advanes written notice of
such hearing and shall also publisht such notics in advance in 2 sewspaper with local circulation.
If, after such hearng, at which Grantec shell be a‘fforded all dus process of law including the
right to appear and be heard, the Grantor shall determine that this privilege should be revoked,
Grantor must advise the Grantes of its decision in writing and may by ordinance declars a
forfelture; wherupon 201 rights of the holders of this privilege shell immediately be divested
without a Further act upon the part of the Grantor, and if required by Grantor, the Grantee shall
forthwith remove its atructures or groperty from the soeets and restare the syrests W such
condition a5 the Grantor may rascoably requite apd spon faijure 5o (o do, the Grantor may
perform the wark and collect the cost thereof from the Grantes. The cost thereof shall be
enfarced by a lien upon all plant and property of the Grantee, Such lico shall sat attach 1o
property of Graotee located on the pales, ducts, or other property of utilities and other property
owners until removal of Grantec's propeny frum the pales, ducts, ar facilities.

SECTION 14. Grantor’s Rizht ta Reserve Svstemn. The Gramtor rescrves the right
1o rescrve any or.all pants of the systew if 2 forfeiture is declared pursuant to Section 13 zl?ow:.
Grantor shall have the dght w revoke the franchise one bupdred and twenty (120) days aftzr the
appointment of A fetoiver, or wustee, (0 take over and conduct the business of the Grnter,
whether in reczivership, worganization, bankruptcy, or other zction or proceeding, unless such
receivership or trusieeship shall have been vacated prior to the expiration of said oue huadred
and twenty (120) days, or unless:

{a}.  Within otie huadred and twency (120) days after his clection or appointment, such
receiver ar Tustes shalt have fully wmp!lcd.u.'ith all the provisions of the prvilege and remedicd

all defaults thereunder; and

16




(b) Such recsiver or trustes, within sald ane huodred and twenty (120) days, shall
have exceuted an agreement, duly agproved by the court having jurisdiction in the pm;rlims,
whershy such recciver of trustes assumes and agrees lo be bound by each and every provisien
of the privilege.

SECTION 15. Election Ugon Fxpimatioy. Upon expiration of the initial term of the
privilege and c;nsistr::ut Wi.Lh this section, the Grantor may catend the Grantre's privilcg'zs
grasnted hereundar for an additional fifteen year torm. Grantor and Grantee cach reserve the right
to seck amendments andfor modifieations of the terms zad conditions of the exteniion of the
privileges pranted bereunder ta take info considerzdog then-cxisting and future conditions.

SEC'I'I.CJN‘ 16. EQUAL EMPLOYNMENT QFPORTUNITY AND PROCUREMENT
POLICY. The Grantee will abide by all applicable Tocal, stnsel:md fedzimf laws, which have
besn enacied or which may be enacted hereafter,

SECTION 17. Privilggy Non-transferable, This privilege and'parmjt shall got be
assigned fo ar vest in any person, cxcept the Grantes, either 'by act of the Gantes or by
apcration of law, without the consent of the City expressed by ordinance, which consent shall
not be unressonably witbheld; provided, however, that this privilege and permit may be
transferrred without copsent of Grantor ta a subgidiary or affiliate of Grantes, or o any cther
entity which is under comman control with Grantec upon wiitten notificarion of same to the
Director of the Department of Utilitics. Commertial activities asseciated with Grantes's conduct
of its norm-z.l day to day business iz excluded,

The granting of such consent shall pot render unneceasary any subseguent consent.

The Grames, upen transfer 45 heremfore described, shall within 60 days thercafier file
with the City a copy of the deed, agreement, mong'&gc, lease, or ather wrilten inswument
evidenciog such sale, transfer or lease, cortifiad and swors to as comeet by the Grantes,

Every such transfer as heretofore described, whether voluntary or involunary, shall be
decmed void and of ne cffect unless Grantec shall, within 60 days after the same shall have becq
magde, file such cenified copy us required.

SECTION 18. Laws and Repvlations. Grantes shall at all times comply with all laws

and regelations of the stz and federal poverrunsnt ar any admigistrative agency therof, as well

as all city ordinances, resolutions, rules, and regulationrs herciofore er hereafter adopted or

17




i aTL IS LTIV L R R T LR

UL TLSTIW sy wards fad

4 established duripg the entite tenm of the privilege including 2ii 2oning and subdivision
5 regulations.

& If any section, subsection, provision or item of this ordinanee or the spplication thereef,
7 is for any reason held invalid or unconstitutionat by aoy court or govemnmental body of
g campetent jurisdiction, such invalidity shall not affect other sections, subsections, provisions,
g items or applications of this ordinance which can begiven effect without the invalid secton,
10 subsection, pruw'sion:, item ar application, and to that end the provisions of this ondinance arc
1 heraby declared scverable -
12 Should the State of Lowisiana, the FCC or any ather agency of the federal government
13 subsequenty reguire the Grantes fo perform any ac‘t which i3 inconsistent with ary provisiog of
14 this privilege, the Grantee shall so notify the Grantor. Upca receipt of such notificadon, the
13 Grantor shall determine if a materinl provision of the privilege i affected. Upon such
16 determination, the Grantor skall kave the right to modify or amend any of the provisiogs of the
17 privilege 1o such reasonable extent as may be necessary to carry out the Asll intenic pud purpase
18 of the ;;rivilcgc. The Grantor may terminate the povilege in the event the Graatar determines
19 that substantat and marcrial compliance with the originad enus of the privilege has been
20 frustrated by such state or federal requitement.  Aod, accorhingly, io such an event, Grantes
Z1 reserves its nights to pursue whatever remedies it may have, and to comply with the duties and
22 obligatdons which may be imposed upon it by such suts or federal agencics,

1 SECTION 19. Universal Service Fund. Grntee hercby agress to comply with
2 requirements applicabls 1o competitve access providers dasigned to promate universal service
3 in 3 competitive-market if mquirr:mcnﬁs may be legaily adopred in the futurs by regulatery
4 apcAacies with junisdiction over miemaking issues for nmasate raremaking issues in Lauisiana.
3 Grantec does not, howover, waive its right to paricipate in any tegulatory, administrative,
€ iegislative or judicizl proceeding to present its wviews on the propér definition znd cost of
7 universal service, or the neasonableness and equity of any proposcd funding mechapism to
8 promote umiversal service, or zny lerjsdicticﬁal issucs.

1 SECTION 20. Cauges Beyond Reasgpzble Cantrol.  In the evenl Grantes's
2 performance of any of the teans, coaditions, obligations, or roquirements of this Crdigance is
3 preveated or impaired duc to any cause beyond its reasonable control or not rcasopably
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foreserable, such inability to parform shall be deemed to be cxcused and no penaities or
sapctioms sl be imposed as 2 fesult thereat. Such causes beyond Grantees reasonable conrroi
ar not reasomably foresecable shali include, but shall got be [miwed to, aclts of God, civil
cmergencics and labor, unrest ot strikes.

Grantze anali noafy the Dircctor of Utilides whencver performance is ?mvcm:,d or
impaired.

SECTION 21. Acceptance. Grantee shall, within sixgy (60) days after the passage of
thiz Crdinance by the City Council, file with the Cletk of Council, with copies filed with the
Director of Uulities, and theCjry Attomney, a written cceptanes of this Ordinanes, said
Acceptance to bé signed and acknowledged by the };tcsidcnt, vice president or cther authorized
officer of the Grantes and anested by its Secretary, Said ace=ptance shall he substantially in the
fallowmg form: ‘

“TO THE COUNCIL OF THE CITY OF NEW ORLEANS

The Grantes, American Comununication Scrvices of Louisiana, Ine, (*ACSI™), a
corporation organized and existing under and by virmue of the Iaws of the Stae of Delaware,
does hersby accept Ordinance Mo, M.C.5. cumcied the o duy of

, 18___ granting Amertican Commupication Services of Louisiama, Inc.,

the privilege to erect, canstruct, maintain and/or operais a conduit and clecommunications cable
system oo and under the stwests, alisys and other public phaces of the city, subject to certain

terms, sorditions and limutations o3 sct forth therein.

AMERICAN COMMUNICATION SERVICES OF LOTASTANA, INC.

BY:
ITS:
ATTEST:
SECRETARY
Dated  at , this ke _day  of

9 .

3

Said Acceptance shall be r=ad imto the minutes of the Council af the City of New

Orleans.




. ™ _ S
25 I svent such Acceptance is not fHed within said time, this Ordinanee and the aghts.and

26 peivileges hercin granted shall be oul] and void. -

ADOPTED BY THE COUNCIL. OF THE CTTY OF NEW ORLEANS Ay 3, 1996

JAMES M, N
FRESIDENT OF COUNCIL

DELIVERED TO THE MAYOR ON __ July 5, 1996

APPROVED:
S = iy 2, 1996 g

st JIARC H, MORTAT
MAYOR

RETURNED BY THE MAYOR ON Iuly 9, 1996 AT 510 P.M

EVOMA T WILITAMS
CLERK QF COUNCIL

YEAS: Carter, Glapion, Hazeur, Singleton, Tenell, Thomas, Wilson - 7
NAYS: Q

ABSENT: 0

mnl THE FOREGOING IS CERTIFIED

19, BE A TRUE AND CORREGT Gapy

CLERY OF COUNCIL

20
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An QRDIMANCE granting a non-ex¢lusive Franchise te Level 3 Communications, LLC, to -
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Ostoper 7, 1999

~ CITY HALL

" CALENDAR NO, 22,769
13440

construct, maiatain, and gperate a wireline telecommunications system, to provide for the fumishing .

of a surety bond, annual payments, and otherwise to provide with respect thereto,

1

2

SECTION 1. THE COUNCIL OF THE CITY OF NEW ORLEANS HEREBY
ORDAINS, tlhat a non-exclusive Franchise be and the same is hereby granted 1o Level 3
Comununications, LLC,-the Grantee, to construct, maintain, and operate a wireline
telecommunications system ("System"} eommencing at the intersection of Chef Menteur
Highway and Old Gentilly Road traveling in a westesly direction along the south side o f Qld
Gentilly Road for 14,300 feet to the intersection of Old Gentilly Road and Almonaster
Avenue (extension), theneée continuing in a westerly direction atong the south side of
Almonaster A.venuc (exiension) for 2,650 feet, therce crossing from the south side (o the
median of Almonaster Avenue (cxtension), thence continuing within the median of
Almonaster Avenue (extension) far 27,000 fect to the intersection of Abmonaster Avenue
(éxlension) and the Jourdon Road, thenee crossing the Industrial Canal to the interseclion of
the Almonasier Avenue and Fratce Road, therice traveling westerly along the south side of
Almonaster Avenue for 2,175 fect to the intersection of Almonaster Avenue and Louisa
Street, th;ﬁce traveling in a northerly direction along the east side of Louisa Street for 725
feet to the intersection of Louisa Street and Old Gentilly Road, thenee traveling in a westerly
direction along the south side of Old Gentilly Road for 2,800 fest to the interseclion of Qld
Gentilly Road and Chef Menteur Highway, occupying a tolal of 49,650 lineal fest of City
rights-of-way; all as shown on the plans filed with the Diractor upon the introduction ofthis
Ordinance, which plans are made part of this Ordinance.

The purpose of the installation of this System is to operate & Long Distance Netwark

Service System, as defined in Section 30-45 of the Code of the City of New Orleans by the

(,
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Grantee, and this system will be used solely this purpose. It is apreed that any use of this
Systern by the Grantee for other purposes shall constitute a violation of a material provision
of this Ordinance.

SECTION 2. THIS NON-EXCLUSIVE FRANCHISE IS GRANTED for a
period of fificen (15) years beginning October 1, 1999 and ending September 30, 2014,
The prorated annual fee for 1999 shall be THIRTY TWO THOUSAND ONE HUNDRED
BIGHTY FOUR AND 08/00 ($32,184.08) DOLLARS. The annual fee, payable in advance,
is based on a fee of $2.60 per year per linear foot of righl-of-way and public property
occupied, which for an entire year shall be ONE HUNDRED TWENTY NINE T‘HOUSAND
NINETY AND 00/00($129,090.00) DOLLARS, Beginning in the year 2001, and every five
years thereafter, such compensation shall be incrcas;cd by the averagé increase of the
Consumer Price Index (“CPI™) for the proceading five years. Said fee {s subject ;0 ficld
venification of the exact distances by the Utilities Department and is in accordance with
Scetion 30-50(2)(1) and 146-436 through 146-459 of the Code of the City of New Orleans,
Ordinance No. 17,271 M.C.S., as amended. Fees shall be in an amount as set forth above
unless revised by a valid ordinance or ordinances of the City of New QOrleans of general
application lo telecommunications companies ar services and shall be made on or before the
first day of January of cach year.

This non-exclusive Franchise is granted under the terms and conditions contzined
herein and as set forth in the Mew Orleans Home Rule Charter (City Charter) which terms
and conditions are incorporated herein by reference thereto.

In the event of conflict between the terms and conditions of this non-exclusive
Franchise and the terms and conditions on which the City can grant » nen-exclusive
Franchise as set Vforthri.n the City Charter, the Clty Cﬁérter shn}l,. without exception, control,

This Ordinance is made subject to the City Charter and General Ordinance provistons
now in effect, or hereafter effective, and Sections 146-275 through 146-285 of the Code of
the City of New Orleans (Ordinance No, 17,271 M.C.3., as amended). This Ordinance is
subject to all provisions of the Wircline Telecommunications Franchise Act of the City,
codified as Sections 30-44 through 30-57 of the Code of the City of New Orleans, whether

specifically set forth herein, or not, except where the provisions of such Franchise Act are

Page 2 of 5 pages



28

29

30

21
22

23

25
26

27

specifically revised herein, Nothing in this Ordinance shall be deemed to waive the
requirement of the varous codes and ordinances of the City regarding permmits, fees to be
paid, or the manner of construction.

SECTION 3. RIGHT, POWER, AND AUTHORITY OF THE CITY. In
accepting this non-exclusive Franchise, Grantee, acknowtedges that its rights hercunder are
subject {0 police powers of the City of New Orleans to adopt and enforce general ordinances
necessary for the safety and welfare of the public and it agrees to comply with all applicable
genern] laws and ordinances enacted by the City of New Orleans pursuant to such power, as
provided by Ordinance. Nothing herein shall be construed to waive, surrender or relinguish
any right, power or authority of the City of New Orlezns under the Home Ruls Charter
relative to or in connection with Grantee for communications and data services of an intra
parish nature, intrastate communications or data services, any part of which is conducted
within the ternitorial limits of Orleans Parish. Further, nothing herein shail be desmed to
grant lhe Grantee the right to provide telecommunications services within the City of New
Orleans except for service specifically authorized herein.

Nothing in the Franchise shall be construedto prevent the Grantor fram constructing sewers anddrains, grading,
paving, repairing andfar altering aiy strest, afley, public hfghway, or municipal structure, or Jaying down, repairing of
removing water mains or constructing or eslablishing any other public work. Al such work shail be dane, insofar ac
practicable, in such a manner a5 not o obstryct, injure or prevent the fres use and operations of Grantee's system, 1fany
such property of the Grantee stiall interfere with the construction or repair of ny street or public lmprovement, whether
it be construction, repair or removal of a sewer of water main, the improvement of a Right-of-Way or any other public
ir:npr'o‘.f:m:'nr1 all the Grantee's system shall be removed or replaced in such & manner 25 shall be directed by the Granior
50 that the same shall not in{erfcf_c with such public work of the Grantor, and such removal oz replacement shall Le al the
expense of the Granlee, Grantos shall nol be Eiabieui.o Grantes or thir.d. -p-aﬁics. for any damage, breakags or repair, or any
claims for loss of use, business intemuption, ¢laima by users, repaic or replacernent cost lo any third party in conaection
with the removal of any of Grantees systems. In any event, the Granter shall ol be fiable for any damape cceurring to
the Grantees syslem caused by the Grantor, itsofficers, ageats, employecs, or independent contractors, inthe perfonnance
of their duties i conneclion with public works, nor shall the Grantor be held Jiable for e intermiption of scrviee by
actions of Uie Granior, ils officers, ageats, emplayecs, or independen contractors, in the performance of their duties in

connection wilh public works. When reasomably possible, e Grantee shall be consulted prios to 2ny public work
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effecting ifs system, but the Grantor shal! have no liability to the Grantes in the event it does nat so consult the Grantee.

SECTION 4, SURETY BOND. Grantee shall fumish a good and solvent surcty
bond, in solido, in the sum of $100,000,00, to guarantee the fulfillment of all the provisions
of the Ordinance and Sections 146-275 through 144-285 and Sections 30-44 through 30-57
inclusive of the Code of the City of New Orleans, (Ordinange No. 17,271 M.C.S. as
amended), By virtue of and subject to which sections this Franchise is granted.

SECTIQN5, ADDRESS AND AGENTFOR SERVICE OF PROCESS. Granice
shall at all time maintain an office within the City of New Orleans, the current address of
which is recorded with the Director of Utilities, or shali appoint and file and record with the
Director of Utilities, and the City Attorney, an agent within the City of New Orleans for
service of process. -

The Grantee shall provide the Grantor and its official agencies a toll free 24 hour
1elephone number to receive requests for repairs and complaints.

SECTION 6. SEVERABILITY. If any section, subscction, sentence, clause,
phrase, or portion of this Franchise is, for any reason, held invalid or unconstitutional by any
court of competent junsdiction, such portion shsll be deemed a separate, distinet and
independent provision and such holding shal! not effect the validity ofthe remaining portions

of this Agreement.
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1 SECTION 7. ACCEPTANCE. Acceptance and Acceptance terms shall be in
2 accordance with Section 30-55, of the Code of the City of New Orleans (Qrdinance No.

3 17,271 M.C.8., a5 amended).

ADOPTED BY THE COUNCIL OF THE CITY OF NEW ORLEANS
EDDIE L. SAPIR
PRESIDENT OF COUNCIL
ROV 05 1959

&0y 04 199

DELIVERED TO THE MAYOR ON

APPROVED:
" NOV 1 5 1999

MARC H_MOryAl
MAYOR

RETURNED BY THE MaYOR on._ROY 18 1368 . .15 PM

Ehisbi ) WHLLIANSS
CLERK OQF COUNCIL

YEAS: Carter, Glapion, Hazeur-Distance, Sapir, Singleton, Terrell, Thomas - 7
NAYS: '

ABSENT: 0
- FiED
cEOING 18 CERTI
g ma %; W) bbsaans
GLERK OF GOUNGHL _
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" Orleans by the Grantee, and this system will be used solely for this purpose. 1t is agreed
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ORDINANCE
CITY OF NEW ORLEANS
CITY HALL - September?, 2000 -
! CALENDAR NO. 23230

NO. _4QRAZSMAYOR COUNCIL SERIES

RY: COUNCILMEMBERS SAPIR; THOMAS, CARTER, AND JOHNSTON (BY

REQUILST)

An ORDINANCE granting a non-gxclusive Franchise to Global Crossing Morth
Amcrican Networks, Tne, 1o construct, maintain, and operate a wiraline
telecommuenications system; to provide for the furnishing of a surcty bond and annual
paynients; and otherwise to provide with respect therelo.

SECTION 1. THE COUNCIL OF THE CITY OF NEW ORLEANS
HEREBY ORDAINS, ithat a non-cxclusive Franchise be and the sameis hereby granted
to Global Crossing North American Networks, Inc., the Grantee, to construct, maintain,
and operate a wircline telecommunications system {“System”) commencing at 639 .
Loyola Avenue, traveling in & northerly direction along the west side of Loyola Avenue
to the interscetion of Loyola Avenue and Poydras Street for 578 feet, thence traveling in a
casterly along the south side of Poydras Strect tor 192 feet to 1250 Poydyas Street, thence
inle private property, occupying a grand total of 770 linear fect of City rights-of-way; 2§,
as shown on the plans filed with the Director upon the inlroduction of this Ordinance,
which plans are made parl of this Ordinance.

. .Thc purpose of the ins!alla!i_on; of this Sysiém is to operate a Lung Distance

MNetwork Service Sysiem, as defined in Section 30-45 of the Code of the City of New

Lhat any use of this System by the Grantee for other purposcs shalf constitute a viclation
of & material provision of this Ordinaee.

SECTIONZ. THIS NON-EXCLUSIVE FRANCHISEIS GRANTED fura
period of fifteen {15)years beginning Qctober 1,2000and ending Septenber 30,2015,

The prorated annual fee for 2000 shail be SIX HUNDRED, SIXTY-SEVEN ANID 33/100
!
{5667.33) DOLLARS. The annual fee, payable in advance, is based on 2 fee of $2.60 per
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year per linear Foot of right-of-way and public property occupted, which for an entire
yew shall be TWO THOUSAND THOUSAND, TWO AND 00/100 ($2,002.00)
DOLELARS. Beginning in the year 2001, and every five years therealler, such
compensation shall be increased by the average increase of the Consumer Price Index
(“CPI") for the proceeding five years.Said fee is subject to field verification of the exact
distances by the Utilities Departent and is in accordance with Section 30-50{a)(1) and
146-436through 146-459of the Codciof the City of New Orlcans, Ordinance No, 17,271
M.C.8.,05 amended. Fees shalt be in'an amount as set forth above unless vevised by a
valid ordinance or ordinances of the City of New Orleans of gencral application to
telecommunications companies or services and shallbe made on or before the first day of
January of each year,

This non-exclusive Franchisei‘s: granted under the terms and conditions contained
herein and as set forth in the New Orleans Home Rule Charier (City Charter) which terms
and conditions arc incorporatedhercin by reference thercto.

I the event of conflict between the terms and conditions of this non-exciusive
Franchisc and the terms and conditions on which the City can grant a non-exclusive
Franchise as set forth in the City Charter, the City Charter shall, withoul exception,
control.

This Ordinance is made subject to the City Chaner and General Ordinance
provisions now in effect, or hereafter effective, and Sections 146-275 through ]46—285@}2
the Code of the City of New Orleans (OrdinanceNo, 17,271 M.CS,, as mmended). This
Ordinance is subject to atl provisions of the Wireline TeleconmunicationsFranchise Act
of the City; codified as Sections 30-44 through 30-57 of the Code of the City of New
Orleans, whether specifically set forth herein, or nat, except where the provisions of such
Franchise Act are speciticallyrvevised herein. Nothing in this Ordinance shall be deemed
to waive the requirement of the vartous cedes and erdinances of the City regarding
permits, fees to be paid, or the manner of construction.

SECTION 3. RIGHT, POWER, AND AUTHORITY OFTHE CITY. In
aceepling this non-cxclusiveFranchisé, Grantee, acknowledgesthat its rights hereunder
are subjecet to police powers of the City of New Orleans to adopl and enforce genceral

ardinances necessary for the safety and welfarc of the public and it agrees to comply with
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al} applicable general faws and ordinances ciracted by the City of New Gilcans pursuant
to such power, as provided by Ordinance. Nothing herein shail be construed to waive,
surrender or relinguish any right, power or authority of the City of New Orleans under the
Home Rule Charter relative Lo orin C(énneciion with Grantee for communications and
data services of an infra parish nature.gintrastata comynunications or data services, any
part of which is conducted within the femitorial limits of Orleans Parish. Further, nothing
herein shall be deemed to grant the Gl‘ganlea the right to provide telecommunications
services within the Cily of New Orleans except for service specificatly authovized herein.

Nothing inr the Franchise shaii !bc construed to prevent the Grantor from
constructing sewers and drains, gradilgg, paving, repairing and/or altering any street,
alley, public highway, or municipal s(t:'ucmrc, or laying down, repairing or yemoving
watcr mains or constructing or establishing any otherpublic wark, All such woik shall
be done, insofar as practicable, in sucilﬁ a manner as not to obstruct, injure or prevent the
frec use and operations of Grantee's sgjlslemv if any such property of the Grantce shall
interfere with the construciion or repair of any sirect or public improvement, whether it
be constraction, repair or removal of a sewer or water main, the improvement of a Righe-
ol=Way ur any other public improvement, all the Graatee's syslem shall be removed or
replaced in such a manncr as shall be divected by the Grantor so that the same shall not
interfere with such public work of the Grantor, and such removal or replacement shall be
af the expense of the Grantee, Grantot shall not be liable to Grantec or thitd parties for o
any damage, breakage 01 repair, or any claims for loss of use, business interruption,
claims by users, vepair or replacement.cost to any third party in connection with the
removal of any of Ci‘:mlcc‘s systems, |In any cveni, the Grantor shall not be liable for any
damage occurming to the Granlee's system caused by the Grantor, its officers, agents,
employees, or independenl coniractors, in the performance of their duties in connection
with public works, nor shall the Grantor be held tiable for the interruption of service by
actions of the Granluor, its officers, agéms, employees, or independent contractors, in the
performance of their duties in connes:tiion with public works. When reasonably possible,
the Grantee shali be consulted prior lqE any public worl affecting its system, but the

Graotor shall have no Hability 1o the Grantee in the cvent it does not so consult the

Grantee.
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SECTION4. SURETY BOND. Grantee shall furnisi: a good and salvent surety
bond, in solide, in the sum of $100,000.00, to guarantce the fulftllment of all (he
provisions of the Ordinance and Sections 146-275 through 146-285and Scetions 30-44
through 30-57 inclusive of the Code of the City of New Orleans, (Ordinance No. 17,271
M.C.S. as mnended), by virtue of andisubject to which sections this Franchise is granted.

SECTIONS. ADDRESS AND AGENT FOR SERVICE OF PROCESS.”
Grantee shall at all time maintain an office within the City of New Orleans, the curent
address of which is recorded with the Director of Utilities, or shall appoint and file and
record with the Director of Utilities, and the City Attomey, an agent within the City of
New Orleans for service of process.

The Grantee shall provide the ‘Grantor and its official agencies a toll frec 24-hour
telephorie number to receive requests ‘forrepairs and complaints.

SECTION 6. SEVERABILI?‘Y. ff any section, subsection, scntence, clavse,
phrase, or portion of this Franchise is}r for any reason, held mvalid or unconstitutional by
any cowrt of competent jurisdiction, such pottion shall be deemed a separate, distinct and
independent pravision and such halding shali nol ettect the validity of the remaining

porlions of this Agreement.
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1 SECTION 7. ACCEPTANCE. Acceptance and Acceptance terms shall be in

0 aceordance with Section 30-55, of the Cade of the City of New Orleans (Qrdinance No.

3 17,278 M.C.8., as amended).

ADOPTED BY THE CITY COUNCIL OF NEW ORLEANS___OCT §95 2000

JAMES 10, SINGLETON

PRESIDENT OF COUNCIL

DELIVERED TO THE MAYOR ON BT 06 20m

0CT:1 0 2000

WARC H. MORIS).
' MAYOR

RETURNED BY THE MAYOR ON, [0¢T 1 7 2009 AT rR 40 P

. ENMMA Ji WILLiaMS,
CLERK OF COUNCIL e
YEAS: Breaux, Caxter, Johnston, Sapir, Shea, Singleton, Thomas — 7
NAYS: 0
ABSENT: ©
TO B A SREGOING IS CERTIFIED
- AUE AND CORRECT Copy .

i, . Wittiame,

CLERKOFCOUNGY, .ot
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ORDINANCE
(AS AMENDED)
CITY OF NEW ORLEANS
. CITY HALL _MARCH.15, 2001
CALENDARNO. ___ 23573

NO. 026145 MAYOR COUNCIL SERIES
BY: COUNCILMEMBERS SAPIR, CARTER, GUSMAN, AND SINGLETON

An ORDINANCE t¢ amend the non-exchusive franchise granted to Williams Communications,

Inc. pursuant to Ordinance No. 19,255 M,C.8,, to add thereta the route designated in Ordinence No.

18,562 M.C.S. together with an additional route along Layola Avenue, Poydras Street, Perdido

Street, Howard Avenue, South Rendon Street, South Lopez Street, Erato Street, South Broad Street

and Earhart Boulevard, to approve the transfer and subrogation to Williams Communications, Inc.

of that certain non-exclusive franchise granted to Vyvx, Inc. pursuant to Ordinance No. 18,592
M.C.S., and otherwise to provide with respect thereto,

SECTION 1. THE COUNCIL OF THE CITY OF NEW ORLEANS HEREBY

ORDAINS that Ordinance No. 19,253 which heretofore pranted a certain non-exclusive franchise

1o Williams Communications, Inc, be and the same is hereby amended to add thereto the route
designated in Ordinance No. 18,592 together with two additional routes, a North Run afong Howsrd
Avenue, North Dorgenois Street, Poydras Street and, Loyola Avenue, and a South Run along Girod

Street, O'Keefe Avenue, Clio Street, Roman Street, Erato Street, South Lopez Street, Euphrosine

Street, South Rendon Street and Howard Avenoe, and sccordingly Williams Commusivalions, Inc

is hereby granted an amended non-exclusive franchise ko construct, maintain, aperale, extend sndfor iy \’ l
continue a wireline telecommunications system (“System™) commencing st the intersection of Chet’ V“ ¢
Menteur Highway and Gentilly Road traveling in a westerly dircction nloog the south side of Gentilly /)ITJW
Rond for 17,260 feet (16,988 feet within City rights-of-way and 172 feet within State of Louisiana
rights-of-way) to the intersection of Gentilly Road and é_lflonasler Avenug (extension), thence
continulng in a wasterly direction in the median of Almonaster Avenus {extension) for 25,090 feet

to the intersection of Almonaster Avenue {extension) and the Industriel Canal, thence crossing the
Industrial Canal to the intersection of the Industrial Canal and A:Imonastgr Avenue, thence traveling

southwesterly along the median of Almonaster Avenue for 12,303 feet to the intersection of

Almonaster Avenue and Franklin Avenue, thence lravclmg in & soythwesterly direction in the median
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of Franklin Avenue for 2,640 feet to the intersection of Franklin Avenue and St. Claude Avenus

™

(Highway 46), thence entering the State of Louisiana right-of-way traveling in & westerly diraction

within the median of $t. Claude Avenue, for 4,015 -feet 1o the intersection of St. Claude Avenue

T s i A

and North Rampart Street, thence re-entering the City right-ofsway and travelingina souihwestcﬂy\

direction within the median of North Rampart Street for 3,465 foet to the intersection of North
Rampart Street and Toulouse Street, thence traveling in a westerly direction alang the north side of
Toulouse Street for 220 feet to the intersection of Toulouse Street and Basin Street, thence traveling
e —— i
in a southerly direction along the median of Basin Street, which becomes Loyole Avenue, to the
Mq...___._

intersection of Layola Avenue and Poydras Street thence shifting to the west side of Loyola Avenue
B

¢

and continuing in a southerly direction for 4,620 ‘eet, thence into 639 Loyola Avenue, thence fron*/—

thence from 639 Loyola Avenus in a northerly direction along the west side of Loyola Avenue for
1,079 feet to the intersection of Loyala Avenus and Poydras Street, thence traveling in 8 weslerly
direction along the north side of Poydras Street for 1,036 feet thence shifting to the south side of
Poydras Street for 163 feet, thence continuing ¥long the south side of Poydras Street for 1,193 feet
to the intersection of Poydras Street and South Claiborne Avenus, thence entering the State of
Louisiana right-af way for 229 feet to the intersection of Poydras Street and South Rﬁmnn Street,
thence re-entering the City right-of-way and traveling in a westerly direction along the south side of
Poydras Street for 3,253 feet to the intersection of Poydras Street and South Dourgenois Street,
thencs traveling in a southerly direction along the west side of South Dourgenois Street for 545 feet
10 the intersection of South Dourgenois Street and Howard Avenue, thence traveling in a westerly
direction along the south side of Howard Avenue for 289 feet to the intersection of Howard Avenue
and South Broad Street, thence entering the State of Louisiana right-of-way for 200 feet, thence re-
entering the City right-of way and traveling 2,213 faet to a dead end at the intersection Howard
Avenue and SonthRendon Stroet, thence re-commencing at the intersection South Rendon streetand
Palmetto street travaling in southwesterly diraction along the west side of South Rendon Street for
418 feet to the intersection of South Rendon Street and Euphrosine Street, thence traveling in a
southeasterly direction along the sauth side of Euphrosine Street for 354 feet to the intersection of
Euphrosine Street and South Lopez Street, thence traveling in & southwesterly direction afong the
east side of South Lopez Street for 1,154 feet ta the intersection of South Lopez Street and Erato
Street, thence traveling in a southeasterly directian along the south side of Erato Street for 1,866

Page2of 6

174 erlox/ lLﬁEC‘J\g

=2

R




4B feet to the intersection of Erato Street and South Broad Street, thence entering the State of Louisiana

49 right-of-way for 200 feet, thence re-entering the City right-of way and traveling 2,481 feet to the

50 intersection Erato Street and South Roman Street, thence traveling in a northeasterly direction along

51 the west side of South Roman Street for 468 feet to the intersection of South Roman Street and Clio "‘:
52 Street, thence traveling in a southeasterly dig,ectinn along the north side of Clio Street for 576 feet, ‘
53 thence entering the State of Louisiana right-of-way for 200 feet, thence re-entering the City right-of W ,
54 way and traveling in a southeasterly direction along the north side of Clio Street for 3,439 feet to the

55 intersection of Clio Street and O’Keefe Ave., thence traveling in a northeasterly direction along the

56 west side of O’keefe Ave. for 1,969 feet to the intersection of O’Keefe Ave, and Girod Street, thence

57 traveling in a westerly direction along the south side of Girad Street for 666 feet, thence into 639 *,
- "'

#

58 Loyola Avenue, thence from 639 Loyola Avenue across Girod Street for 88 feet, thence traveling in
4 ——— = s .

SR Pt
¥

T U (g
59 an easterly direction along the south side of Girod Street for 170 feet to the intersection of Givad/", , ¢

i e
60 Street and Loyola Avenue, thencs traveling in a southerly along the west side of Loyola Avenue for™ ,J"

g
61 ) 448 feet to the intersection of Loyola Avenue and Julia Street, thence traveling in a westerly dircclion;//

i

v
62 along the north side of Julia Street for 313 feet to the intersection of Jufia Street and South Saratoga \

\.
63 " Street, thence traveling in a southerly direction along the west side of South Seratoga Street for 135
i

64 “-. feet to the intersection of South Saratoga Street and the New Orleans Union Passenger terminal right- |

\ N~ —_— /
= o

65 of-way, occupying a total of 89,692 linear feet of City rights-of-way; all as shown on the plans filed

66 with the Director of Utilities upon the introduction of this Ordinance, which plans are made part of

67 this Ordinance.

68 The purpose ofthe installation of this System is to operate a Long Distance Network Service

69 System, as defined in Section 30-45 af the Code of the City of New Orleans by the Grantee, and this

70 aystem will be used solely for this purpose. It is agreed that any use of this System by the Grantee

71 for other purposes shall constitute a violation of a material pravision of this Ordinance.
1 SECTION 2. THIS NON-EXCLUSIVE FRANCHISE IS GRANTED for a period of
2 fifteen (15) years beginning June 1, 2001 and ending May 31, 2016, The prorated annual fee for 2001
3 shall be ONE HUNDRED THIRTY-SIX THOUSAND, THIRTY-TWO AND 87/100(136,032.87)
4 DOLLARS. The annual fee, payable in advance, is based on a fee of $2.60 per year per linear foot
5 of right-of-way and public property occupied, which for an entire year shall be TWO HUNDRED
6 THIRTY-THREE THOUSAND, ONE HUND'RED NINETY-NINE AND 20/100 ($233,199.20)
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DOLLARS. Beginning in the year 2001, and every five years thereafter, such compensation shall be
increascd by the average increase of the Consumer Price Index (“CPI”) for the proceeding five years,
Baid fes is subject to field verificstion of the exact distances by the Utilitles Department and ia in
accordance with Section 30-50(e)(1) and 146-436 through 146-459 of the Code of the City of New
Orleans, Ordinance Na. 17,271 M.C 8., as amended. Fees shall be in ar amount as set forth sbove
unless revised by & valid ordinance or ordinances of the City of New Orleans of general application
to telecommunications companies or services and shall be made on to before the first day of January
of each year.”

This non-exclusive Franchise is granted under the tesins and conditions contained herein and
es set forth in the New Orleans Home Rule Charter (City Charter) which terms and conditions are
incorporated herein by reference thereto,

In the event of conflict betwaen the terms and conditions of this non-exclusive Franchise and
the terms and conditions on which the City can grant a non-exclusive Franchise as set forth in the City
Charter, the City Charter shall, without exception, control,

This Ordinance is made subject to the City Charter and General Ordinance provisions now
in effect, or hereafter effective, and Sections 146-275 through 146-285 of the Code of the City of
New Orleans (Ordinance No. 17,27} M.C.S., as amended). 'This Ordinance is subject to afl
provisions of the Wireline Telecommunications Franchise Act of the City, codified as Sections 30-44
through 30-57 of the Code of the City of New Crleans, whether specifically set forih herein, or not,
except whers the provisions of such Franchise Act are specifically revised herein, Nothing in this
Ordinence shall be deemed to waive the requirement of the various codes and ordinances of the City
regarding permits, fees to be paid, or the manner of construction,

SECTION 3. RIGHT, POWER, ANIZ AUTHORITY OF THE CITY. In accepting this
non-exclusive Franchise, Grantee, acknowledges that its rights hereunder are subject to police powers
of the City of New Orleans to sdopt and enforce general ordinances necessary for the safety and
welfare of the public and it agrees to comply with all applicable general laws and ordinances enacted
by the City of New Orleans pursuant to such power, as provided by Ordinance, Nothing herein shal)
be construed to waive, surrender or relinquish any right, power or authority of the City of New
Orleans under the Home Rule Charter relative tg or in connection with Grantee for commnications
and data services of an intra parish nature, intrastate communications or data services, any part of
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which is conducted within the territorial limits of Orleans Parish. Further, nothing herein shall be
desmed to grant the Grantee the right to provide telecommunications services within the City of New
Orleans except for service specifically authorized herein,

Nothing in the Franchise shall be construed to prevent the Grantor from construsting sewers
and drains, grading, paving, repairing and/or altering any street, alley, public highway, or municipsl
structure, or laying down, repairing or removing water mains or constructing or establishing any other
public work. All such wark shall be done, insofar as practicable, in such a manner as not to obstruct,
injure or prevent the freo use and operations of Grantee's system. Ifany such property of the Grantee
shall interfere with the construction or repair of any street or public improvement, whether it bs
construction, repedr or semoval of  sewer or wattr main, the improvement of 2 Right-of-Way or any
other public improvement, all the Grantee’s system shall be removed or replaced in such a manner
a3 shall ba directed by the Grantor so that the same shell not interfera with such public work of the
Grantor, and such removal or replacement shall be at the sxpenss of the Grantee, Grantor shall not
be liable to Grantes or third parties for any damige, breakage or repair, or any claims for foss of use,
business interruption, claims by users, repair or replacement cost to any third party in connection with
the removal of any Grantee's systems, In any event, the Grantor shall not be lisble for any damaga
occursing to the Grantee’s system caused by the Grantor, ils officers, agents, employees, or
independent contractors, in the performance of their duties in connection with public works, nor shall
the Grantor be held liable for the interruption of service by actions of the Grantor, its officers, agents,
employees, or independent contractors, in the performance of their duties in connection with public
works. When reasonably possible, the Grantee shall be consulted prior to any public work affecting
ita system, but the Grantor shall have no liability to the Grantes in the event it does not so consult tha
Grantee.

SECTION 4, SURETY BOND., Grantee shall furnish & good and solvent surety bond, in
solido, in the sum of $100,000.00 to guarantee the fulfillment of all the provisions of the Ordinance
and Sections 146-275 through 146-285 and Sections 30-44 through 30-57 inclusive of tha Code of
the City of New Orleans, {Ordinance No. 17,271 M.C.S, 8s amended), by virtue of and subject 1o
which sections this Franchise iz granted,

SECTION 5. ADDRESS AND AGENT FOR PROCESS. Grantee shall at all time
meintain an office within the City of New Orleans, the current address of which is recorded with the
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Director of Utilities, or shall appoint and file and record with the Director of Utitities, and the City
Attomey, an agent within the City of New Orleens for service for process.

The Grantee shall provide the Grentor and its officiel agencies a toll free 24-hour telephone
number to receive requests for repairs and compiaints,

SECTION 6. SEVERABILITY. If any section, subsection, sentence, ctause, phrase, or
portion of this Franchise is, for any reason, held invalid or unconstitutional by any court of competent
jurisdiction, such portion shall be deemed a separate, distinct and independent provision and such
holding shall not effect the validity of the remaining portions of this Agreement,

SECTION 7. ACCEPTANCE, Acceptence and Acteptance terms shal] be in accordance
with Section 30-55, of the Code of the City of New Otleans (Ordinance No. 17,271 M.C.S,, as
amended).

SECTION 8. The City of New Orleans hereby consents to the transfer and subrogation by

Vyvx, Inc. to Williams Communications, Inc. of the non-exclusiva franchise heretofore granted to
¥Yyvx, Inc. under Ordinance No. 18,592 M.C.S.
ADOPTED BY THE COUNCIL OF THE CITY OF NEW ORLEANS May 17, 2001

EDDRIE L, SAPIR
PRESIDENT OF COUNCIL

DELIVERED TO THE MAYOR ON ___May 18, 2001

APPROVED
BPISAPPROVED:! May.26..2001

_MARC H, MORIAL
MAYOR

RETURNED BY THE MAYOR ON _May 29, 2001 AT __ 2:15 P.M.

EMMA L WILLIAMS

CLERK OF COUNCIL
YEAS; Carter, Gusman, Sapir, Shea, Singleton, Thomas, Wiltard-Lewis - 7
NAYS: 0
ABSENT: O THE FOREBOING IS CERTIFIED
colch BE A TRUE AND CORRECT COPY
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