[EY

O W 0 < o OB w N

Florida Senate - 2021 COMMITTEE AMENDMENT
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LEGISLATIVE ACTION

Senate . House

The Committee on Finance and Tax (Gruters) recommended the

following:
Senate Amendment (with title amendment)

Delete everything after the enacting clause
and insert:

Section 1. Paragraph (e) of subsection (14) of section
212.02, Florida Statutes, 1is amended, and paragraph (f) is added
to that subsection, to read:

212.02 Definitions.—The following terms and phrases when
used in this chapter have the meanings ascribed to them in this

section, except where the context clearly indicates a different
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meaning:

(14)

(e) The term “retail sale” includes a remote mail—eorder
saler as defined in s. 212.0596(1).

(f) The term “retail sale” includes a sale facilitated

through a marketplace as defined in s. 212.05965(1).

Section 2. Section 212.05, Florida Statutes, is amended to
read:

212.05 Sales, storage, use tax.—It is hereby declared to be
the legislative intent that every person is exercising a taxable
privilege who engages in the business of selling tangible

personal property at retail in this state, including the

business of making or facilitating remote mail—erder sales;yoF

who rents or furnishes any of the things or services taxable
under this chapter;+ or who stores for use or consumption in
this state any item or article of tangible personal property as
defined herein and who leases or rents such property within the
state.

(1) For the exercise of such privilege, a tax is levied on
each taxable transaction or incident, which tax is due and
payable as follows:

(a)l.a. At the rate of 6 percent of the sales price of each
item or article of tangible personal property when sold at
retail in this state, computed on each taxable sale for the
purpose of remitting the amount of tax due the state, and
including each and every retail sale.

b. Each occasional or isolated sale of an aircraft, boat,
mobile home, or motor vehicle of a class or type which is

required to be registered, licensed, titled, or documented in
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this state or by the United States Government shall be subject
to tax at the rate provided in this paragraph. The department
shall by rule adopt any nationally recognized publication for
valuation of used motor vehicles as the reference price list for
any used motor vehicle which is required to be licensed pursuant
to s. 320.08(1), (2, (3)(a), (b), (c), or (e), or (9). If any
party to an occasional or isolated sale of such a vehicle
reports to the tax collector a sales price which is less than 80
percent of the average loan price for the specified model and
year of such vehicle as listed in the most recent reference
price list, the tax levied under this paragraph shall be
computed by the department on such average loan price unless the
parties to the sale have provided to the tax collector an
affidavit signed by each party, or other substantial proof,
stating the actual sales price. Any party to such sale who
reports a sales price less than the actual sales price is guilty
of a misdemeanor of the first degree, punishable as provided in
s. 775.082 or s. 775.083. The department shall collect or
attempt to collect from such party any delinquent sales taxes.
In addition, such party shall pay any tax due and any penalty
and interest assessed plus a penalty equal to twice the amount
of the additional tax owed. Notwithstanding any other provision
of law, the Department of Revenue may waive or compromise any
penalty imposed pursuant to this subparagraph.

2. This paragraph does not apply to the sale of a boat or
aircraft by or through a registered dealer under this chapter to
a purchaser who, at the time of taking delivery, is a
nonresident of this state, does not make his or her permanent

place of abode in this state, and is not engaged in carrying on
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in this state any employment, trade, business, or profession in
which the boat or aircraft will be used in this state, or is a
corporation none of the officers or directors of which is a
resident of, or makes his or her permanent place of abode in,
this state, or is a noncorporate entity that has no individual
vested with authority to participate in the management,
direction, or control of the entity’s affairs who is a resident
of, or makes his or her permanent abode in, this state. For
purposes of this exemption, either a registered dealer acting on
his or her own behalf as seller, a registered dealer acting as
broker on behalf of a seller, or a registered dealer acting as
broker on behalf of the purchaser may be deemed to be the
selling dealer. This exemption shall not be allowed unless:

a. The purchaser removes a qualifying boat, as described in
sub-subparagraph f., from the state within 90 days after the
date of purchase or extension, or the purchaser removes a
nonqualifying boat or an aircraft from this state within 10 days
after the date of purchase or, when the boat or aircraft is
repaired or altered, within 20 days after completion of the
repairs or alterations; or if the aircraft will be registered in
a foreign jurisdiction and:

(I) Application for the aircraft’s registration is properly
filed with a civil airworthiness authority of a foreign
jurisdiction within 10 days after the date of purchase;

(IT) The purchaser removes the aircraft from the state to a
foreign jurisdiction within 10 days after the date the aircraft
is registered by the applicable foreign airworthiness authority;
and

(ITI) The aircraft is operated in the state solely to
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remove it from the state to a foreign jurisdiction.

For purposes of this sub-subparagraph, the term “foreign
jurisdiction” means any Jjurisdiction outside of the United
States or any of its territories;

b. The purchaser, within 90 days from the date of
departure, provides the department with written proof that the
purchaser licensed, registered, titled, or documented the boat
or aircraft outside the state. If such written proof is
unavailable, within 90 days the purchaser shall provide proof
that the purchaser applied for such license, title,
registration, or documentation. The purchaser shall forward to
the department proof of title, license, registration, or
documentation upon receipt;

c. The purchaser, within 30 days after removing the boat or
aircraft from Florida, furnishes the department with proof of
removal in the form of receipts for fuel, dockage, slippage,
tie-down, or hangaring from outside of Florida. The information
so provided must clearly and specifically identify the boat or
aircraft;

d. The selling dealer, within 30 days after the date of
sale, provides to the department a copy of the sales invoice,
closing statement, bills of sale, and the original affidavit
signed by the purchaser attesting that he or she has read the
provisions of this section;

e. The seller makes a copy of the affidavit a part of his
or her record for as long as required by s. 213.35; and

f. Unless the nonresident purchaser of a boat of 5 net tons

of admeasurement or larger intends to remove the boat from this
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state within 10 days after the date of purchase or when the boat
is repaired or altered, within 20 days after completion of the
repairs or alterations, the nonresident purchaser applies to the
selling dealer for a decal which authorizes 90 days after the
date of purchase for removal of the boat. The nonresident
purchaser of a qualifying boat may apply to the selling dealer
within 60 days after the date of purchase for an extension decal
that authorizes the boat to remain in this state for an
additional 90 days, but not more than a total of 180 days,
before the nonresident purchaser is required to pay the tax
imposed by this chapter. The department is authorized to issue
decals in advance to dealers. The number of decals issued in
advance to a dealer shall be consistent with the volume of the
dealer’s past sales of boats which qualify under this sub-
subparagraph. The selling dealer or his or her agent shall mark
and affix the decals to qualifying boats in the manner
prescribed by the department, before delivery of the boat.

(I) The department is hereby authorized to charge dealers a
fee sufficient to recover the costs of decals issued, except the
extension decal shall cost $425.

(IT) The proceeds from the sale of decals will be deposited
into the administrative trust fund.

(ITI) Decals shall display information to identify the boat
as a qualifying boat under this sub-subparagraph, including, but
not limited to, the decal’s date of expiration.

(IV) The department is authorized to require dealers who
purchase decals to file reports with the department and may
prescribe all necessary records by rule. All such records are

subject to inspection by the department.
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156 (V) Any dealer or his or her agent who issues a decal

157 falsely, fails to affix a decal, mismarks the expiration date of
158 a decal, or fails to properly account for decals will be

159 |considered prima facie to have committed a fraudulent act to

160 |evade the tax and will be liable for payment of the tax plus a
161 |mandatory penalty of 200 percent of the tax, and shall be liable
162 for fine and punishment as provided by law for a conviction of a
163 misdemeanor of the first degree, as provided in s. 775.082 or s.
164 |775.083.

165 (VI) Any nonresident purchaser of a boat who removes a

166 |decal before permanently removing the boat from the state, or
167 defaces, changes, modifies, or alters a decal in a manner

168 affecting its expiration date before its expiration, or who

169 causes or allows the same to be done by another, will be

170 considered prima facie to have committed a fraudulent act to

171 evade the tax and will be liable for payment of the tax plus a
172 |mandatory penalty of 200 percent of the tax, and shall be liable
173 for fine and punishment as provided by law for a conviction of a
174 |misdemeanor of the first degree, as provided in s. 775.082 or s.
175 |775.083.

176 (VII) The department is authorized to adopt rules necessary
177 to administer and enforce this subparagraph and to publish the
178 |necessary forms and instructions.

179 (VIII) The department is hereby authorized to adopt

180 emergency rules pursuant to s. 120.54(4) to administer and

181 enforce the provisions of this subparagraph.

182
183 If the purchaser fails to remove the qualifying boat from this

184 state within the maximum 180 days after purchase or a
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nonqualifying boat or an aircraft from this state within 10 days
after purchase or, when the boat or aircraft is repaired or
altered, within 20 days after completion of such repairs or
alterations, or permits the boat or aircraft to return to this
state within 6 months from the date of departure, except as
provided in s. 212.08(7) (fff), or if the purchaser fails to
furnish the department with any of the documentation required by
this subparagraph within the prescribed time period, the
purchaser shall be liable for use tax on the cost price of the
boat or aircraft and, in addition thereto, payment of a penalty
to the Department of Revenue equal to the tax payable. This
penalty shall be in lieu of the penalty imposed by s. 212.12(2).
The maximum 180-day period following the sale of a qualifying
boat tax—-exempt to a nonresident may not be tolled for any
reason.

(b) At the rate of 6 percent of the cost price of each item
or article of tangible personal property when the same is not
sold but is used, consumed, distributed, or stored for use or
consumption in this state; however, for tangible property
originally purchased exempt from tax for use exclusively for
lease and which is converted to the owner’s own use, tax may be
paid on the fair market value of the property at the time of
conversion. If the fair market value of the property cannot be
determined, use tax at the time of conversion shall be based on
the owner’s acquisition cost. Under no circumstances may the
aggregate amount of sales tax from leasing the property and use
tax due at the time of conversion be less than the total sales
tax that would have been due on the original acquisition cost

paid by the owner.
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214 (c) At the rate of 6 percent of the gross proceeds derived
215 from the lease or rental of tangible personal property, as

216 |defined herein; however, the following special provisions apply
217 to the lease or rental of motor vehicles:

218 1. When a motor vehicle is leased or rented for a period of
219 less than 12 months:

220 a. If the motor vehicle is rented in Florida, the entire
221 amount of such rental is taxable, even if the vehicle is dropped
222 off in another state.

223 b. If the motor vehicle is rented in another state and

224 |dropped off in Florida, the rental is exempt from Florida tax.
225 2. Except as provided in subparagraph 3., for the lease or
226 rental of a motor vehicle for a period of not less than 12

227 |months, sales tax is due on the lease or rental payments if the
228 vehicle is registered in this state; provided, however, that no
229 tax shall be due if the taxpayer documents use of the motor

230 vehicle outside this state and tax is being paid on the lease or
231 rental payments in another state.

232 3. The tax imposed by this chapter does not apply to the
233 lease or rental of a commercial motor vehicle as defined in s.
234 316.003(13) (a) to one lessee or rentee for a period of not less
235 than 12 months when tax was paid on the purchase price of such
236 |vehicle by the lessor. To the extent tax was paid with respect
237 to the purchase of such vehicle in another state, territory of
238 the United States, or the District of Columbia, the Florida tax
239 |payable shall be reduced in accordance with the provisions of s.
240 212.06(7). This subparagraph shall only be available when the

241 lease or rental of such property is an established business or

242 |part of an established business or the same is incidental or
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germane to such business.

(d) At the rate of 6 percent of the lease or rental price
paid by a lessee or rentee, or contracted or agreed to be paid
by a lessee or rentee, to the owner of the tangible personal
property.

(e)1. At the rate of 6 percent on charges for:

a. Prepaid calling arrangements. The tax on charges for
prepaid calling arrangements shall be collected at the time of
sale and remitted by the selling dealer.

(I) “Prepaid calling arrangement” has the same meaning as
provided in s. 202.11.

(IT) If the sale or recharge of the prepaid calling
arrangement does not take place at the dealer’s place of
business, it shall be deemed to have taken place at the
customer’s shipping address or, 1f no item is shipped, at the
customer’s address or the location associated with the
customer’s mobile telephone number.

(ITI) The sale or recharge of a prepaid calling arrangement
shall be treated as a sale of tangible personal property for
purposes of this chapter, regardless of whether a tangible item
evidencing such arrangement is furnished to the purchaser, and
such sale within this state subjects the selling dealer to the
jurisdiction of this state for purposes of this subsection.

(IV) No additional tax under this chapter or chapter 202 is
due or payable if a purchaser of a prepaid calling arrangement
who has paid tax under this chapter on the sale or recharge of
such arrangement applies one or more units of the prepaid
calling arrangement to obtain communications services as

described in s. 202.11(9) (b)3., other services that are not
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communications services, or products.

b. The installation of telecommunication and telegraphic
equipment.

c. Electrical power or energy, except that the tax rate for
charges for electrical power or energy is 4.35 percent. Charges
for electrical power and energy do not include taxes imposed
under ss. 166.231 and 203.01(1) (a)3.

2. Section 212.17(3), regarding credit for tax paid on
charges subsequently found to be worthless, is equally
applicable to any tax paid under this section on charges for
prepaid calling arrangements, telecommunication or telegraph
services, or electric power subsequently found to be
uncollectible. As used in this paragraph, the term “charges”
does not include any excise or similar tax levied by the Federal
Government, a political subdivision of this state, or a
municipality upon the purchase, sale, or recharge of prepaid
calling arrangements or upon the purchase or sale of
telecommunication, television system program, or telegraph
service or electric power, which tax is collected by the seller
from the purchaser.

(f) At the rate of 6 percent on the sale, rental, use,
consumption, or storage for use in this state of machines and
equipment, and parts and accessories therefor, used in
manufacturing, processing, compounding, producing, mining, or
quarrying personal property for sale or to be used in furnishing
communications, transportation, or public utility services.

(g)1l. At the rate of 6 percent on the retail price of
newspapers and magazines sold or used in Florida.

2. Notwithstanding other provisions of this chapter,
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inserts of printed materials which are distributed with a
newspaper or magazine are a component part of the newspaper or
magazine, and neither the sale nor use of such inserts is
subject to tax when:

a. Printed by a newspaper or magazine publisher or
commercial printer and distributed as a component part of a
newspaper or magazine, which means that the items after being
printed are delivered directly to a newspaper or magazine
publisher by the printer for inclusion in editions of the
distributed newspaper or magazine;

b. Such publications are labeled as part of the designated
newspaper or magazine publication into which they are to be
inserted; and

c. The purchaser of the insert presents a resale
certificate to the vendor stating that the inserts are to be
distributed as a component part of a newspaper or magazine.

(h)l. A tax is imposed at the rate of 4 percent on the
charges for the use of coin-operated amusement machines. The tax
shall be calculated by dividing the gross receipts from such
charges for the applicable reporting period by a divisor,
determined as provided in this subparagraph, to compute gross
taxable sales, and then subtracting gross taxable sales from
gross receipts to arrive at the amount of tax due. For counties
that do not impose a discretionary sales surtax, the divisor is
equal to 1.04; for counties that impose a 0.5 percent
discretionary sales surtax, the divisor is equal to 1.045; for
counties that impose a 1 percent discretionary sales surtax, the
divisor is equal to 1.050; and for counties that impose a 2

percent sales surtax, the divisor is equal to 1.060. If a county
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330 imposes a discretionary sales surtax that is not listed in this
331 subparagraph, the department shall make the applicable divisor
332 available in an electronic format or otherwise. Additional

333 |divisors shall bear the same mathematical relationship to the
334 |next higher and next lower divisors as the new surtax rate bears
335 to the next higher and next lower surtax rates for which

336 |divisors have been established. When a machine is activated by a
337 slug, token, coupon, or any similar device which has been

338 |purchased, the tax is on the price paid by the user of the

339 |device for such device.

340 2. As used in this paragraph, the term “operator” means any
341 |person who possesses a coin-operated amusement machine for the
342 |purpose of generating sales through that machine and who is

343 |responsible for removing the receipts from the machine.

344 a. If the owner of the machine is also the operator of it,
345 |he or she shall be liable for payment of the tax without any

346 |deduction for rent or a license fee paid to a location owner for
347 the use of any real property on which the machine is located.
348 b. If the owner or lessee of the machine is also its

349 |operator, he or she shall be liable for payment of the tax on
350 the purchase or lease of the machine, as well as the tax on

351 sales generated through the machine.

352 c. If the proprietor of the business where the machine is
353 located does not own the machine, he or she shall be deemed to
354 |be the lessee and operator of the machine and is responsible for
355 |the payment of the tax on sales, unless such responsibility is
356 |otherwise provided for in a written agreement between him or her

357 and the machine owner.

358 3.a. An operator of a coin-operated amusement machine may

Page 13 of 37
2/16/2021 4:43:49 PM 593-02074-21




359
360
361
362
363
364
365
366
367
368
369
370
371
372
373
374
375
376
377
378
379
380
381
382
383
384
385
386
387

Florida Senate - 2021 COMMITTEE AMENDMENT
Bill No. SB 50

[RRINID 220

not operate or cause to be operated in this state any such
machine until the operator has registered with the department
and has conspicuously displayed an identifying certificate
issued by the department. The identifying certificate shall be
issued by the department upon application from the operator. The
identifying certificate shall include a unique number, and the
certificate shall be permanently marked with the operator’s
name, the operator’s sales tax number, and the maximum number of
machines to be operated under the certificate. An identifying
certificate shall not be transferred from one operator to
another. The identifying certificate must be conspicuously
displayed on the premises where the coin-operated amusement
machines are being operated.

b. The operator of the machine must obtain an identifying
certificate before the machine is first operated in the state
and by July 1 of each year thereafter. The annual fee for each
certificate shall be based on the number of machines identified
on the application times $30 and is due and payable upon
application for the identifying device. The application shall
contain the operator’s name, sales tax number, business address
where the machines are being operated, and the number of
machines in operation at that place of business by the operator.
No operator may operate more machines than are listed on the
certificate. A new certificate is required if more machines are
being operated at that location than are listed on the
certificate. The fee for the new certificate shall be based on
the number of additional machines identified on the application
form times $30.

c. A penalty of $250 per machine is imposed on the operator
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for failing to properly obtain and display the required
identifying certificate. A penalty of $250 is imposed on the
lessee of any machine placed in a place of business without a
proper current identifying certificate. Such penalties shall
apply in addition to all other applicable taxes, interest, and
penalties.

d. Operators of coin-operated amusement machines must
obtain a separate sales and use tax certificate of registration
for each county in which such machines are located. One sales
and use tax certificate of registration is sufficient for all of
the operator’s machines within a single county.

4. The provisions of this paragraph do not apply to coin-
operated amusement machines owned and operated by churches or
synagogues.

5. In addition to any other penalties imposed by this
chapter, a person who knowingly and willfully violates any
provision of this paragraph commits a misdemeanor of the second
degree, punishable as provided in s. 775.082 or s. 775.083.

6. The department may adopt rules necessary to administer
the provisions of this paragraph.

(1)1. At the rate of 6 percent on charges for all:

a. Detective, burglar protection, and other protection
services (NAICS National Numbers 561611, 561612, 561613, and
561621) . Fingerprint services required under s. 790.06 or s.
790.062 are not subject to the tax. Any law enforcement officer,
as defined in s. 943.10, who is performing approved duties as
determined by his or her local law enforcement agency in his or
her capacity as a law enforcement officer, and who is subject to

the direct and immediate command of his or her law enforcement
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agency, and in the law enforcement officer’s uniform as
authorized by his or her law enforcement agency, 1is performing
law enforcement and public safety services and is not performing
detective, burglar protection, or other protective services, if
the law enforcement officer is performing his or her approved
duties in a geographical area in which the law enforcement
officer has arrest jurisdiction. Such law enforcement and public
safety services are not subject to tax irrespective of whether
the duty is characterized as “extra duty,” “off-duty,” or
“secondary employment,” and irrespective of whether the officer
is paid directly or through the officer’s agency by an outside
source. The term “law enforcement officer” includes full-time or
part-time law enforcement officers, and any auxiliary law
enforcement officer, when such auxiliary law enforcement officer
is working under the direct supervision of a full-time or part-
time law enforcement officer.

b. Nonresidential cleaning, excluding cleaning of the
interiors of transportation equipment, and nonresidential
building pest control services (NAICS National Numbers 561710
and 561720) .

2. As used in this paragraph, “NAICS” means those
classifications contained in the North American Industry
Classification System, as published in 2007 by the Office of
Management and Budget, Executive Office of the President.

3. Charges for detective, burglar protection, and other
protection security services performed in this state but used
outside this state are exempt from taxation. Charges for
detective, burglar protection, and other protection security

services performed outside this state and used in this state are
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4. If a transaction involves both the sale or use of a

subject to tax.

service taxable under this paragraph and the sale or use of a
service or any other item not taxable under this chapter, the
consideration paid must be separately identified and stated with
respect to the taxable and exempt portions of the transaction or
the entire transaction shall be presumed taxable. The burden
shall be on the seller of the service or the purchaser of the
service, whichever applicable, to overcome this presumption by
providing documentary evidence as to which portion of the
transaction is exempt from tax. The department is authorized to
adjust the amount of consideration identified as the taxable and
exempt portions of the transaction; however, a determination
that the taxable and exempt portions are inaccurately stated and
that the adjustment is applicable must be supported by
substantial competent evidence.

5. Each seller of services subject to sales tax pursuant to
this paragraph shall maintain a monthly log showing each
transaction for which sales tax was not collected because the
services meet the requirements of subparagraph 3. for out-of-
state use. The log must identify the purchaser’s name, location
and mailing address, and federal employer identification number,
if a business, or the social security number, if an individual,
the service sold, the price of the service, the date of sale,
the reason for the exemption, and the sales invoice number. The
monthly log shall be maintained pursuant to the same
requirements and subject to the same penalties imposed for the
keeping of similar records pursuant to this chapter.

(J)1. Notwithstanding any other provision of this chapter,

Page 17 of 37
2/16/2021 4:43:49 PM 593-02074-21




Florida Senate - 2021 COMMITTEE AMENDMENT
Bill No. SB 50

[RRINID 220

475 there is hereby levied a tax on the sale, use, consumption, or
476 storage for use in this state of any coin or currency, whether
477 in circulation or not, when such coin or currency:

478 a. Is not legal tender;

479 b. If legal tender, is sold, exchanged, or traded at a rate
480 in excess of its face value; or

481 c. Is sold, exchanged, or traded at a rate based on its

482 |precious metal content.

483 2. Such tax shall be at a rate of 6 percent of the price at
484 which the coin or currency is sold, exchanged, or traded, except
485 |that, with respect to a coin or currency which is legal tender
486 of the United States and which is sold, exchanged, or traded,
487 such tax shall not be levied.

488 3. There are exempt from this tax exchanges of coins or

489 |currency which are in general circulation in, and legal tender
490 of, one nation for coins or currency which are in general

491 circulation in, and legal tender of, another nation when

492 exchanged solely for use as legal tender and at an exchange rate
493 |based on the relative value of each as a medium of exchange.

494 4. With respect to any transaction that involves the sale
495 |of coins or currency taxable under this paragraph in which the
496 taxable amount represented by the sale of such coins or currency
497 exceeds $500, the entire amount represented by the sale of such
498 coins or currency is exempt from the tax imposed under this

499 |paragraph. The dealer must maintain proper documentation, as

500 |prescribed by rule of the department, to identify that portion
501 of a transaction which involves the sale of coins or currency

502 and is exempt under this subparagraph.

503 (k) At the rate of 6 percent of the sales price of each
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gallon of diesel fuel not taxed under chapter 206 purchased for
use in a vessel, except dyed diesel fuel that is exempt pursuant
to s. 212.08(4) (a)4.

(1) Florists located in this state are liable for sales tax
on sales to retail customers regardless of where or by whom the
items sold are to be delivered. Florists located in this state
are not liable for sales tax on payments received from other
florists for items delivered to customers in this state.

(m) Operators of game concessions or other concessionaires
who customarily award tangible personal property as prizes may,
in lieu of paying tax on the cost price of such property, pay
tax on 25 percent of the gross receipts from such concession
activity.

(2) The tax shall be collected by the dealer, as defined
herein, and remitted by the dealer to the state at the time and
in the manner as hereinafter provided.

(3) The tax so levied is in addition to all other taxes,
whether levied in the form of excise, license, or privilege
taxes, and in addition to all other fees and taxes levied.

(4) The tax imposed pursuant to this chapter shall be due
and payable according to the brackets set forth in s. 212.12.

(5) Notwithstanding any other provision of this chapter,
the maximum amount of tax imposed under this chapter and
collected on each sale or use of a boat in this state may not
exceed $18,000 and on each repair of a boat in this state may
not exceed $60,000.

Section 3. Section 212.0596, Florida Statutes, is amended
to read:

(Substantial rewording of section. See
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s. 212.0596, F.S., for present text.)

212.0596 Taxation of remote sales.—

(1) As used in this chapter, the term:

(a) “Remote sale” means a retail sale of tangible personal

property ordered by mail, telephone, the Internet, or other

means of communication from a person who receives the order

outside of this state and transports the property or causes the

property to be transported from any jurisdiction, including this

state, to a location in this state. For purposes of this

paragraph, tangible personal property delivered to a location

within this state is presumed to be used, consumed, distributed,

or stored to be used or consumed in this state.

(b) “Substantial number of remote sales” means any number

of taxable remote sales in the previous calendar year in which

the sum of the sales prices, as defined in s. 212.02(16),
exceeded $100,000.

(2) Every person making a substantial number of remote

sales is a dealer for purposes of this chapter.

(3) The department may establish by rule procedures for

collecting the use tax from unregistered persons who but for

their remote purchases would not be required to remit sales or

use tax directly to the department. The procedures may provide

for waiver of registration, provisions for irregular remittance

of tax, elimination of the collection allowance, and

nonapplication of local option surtaxes.

Section 4. Section 212.05965, Florida Statutes, is created

to read:

212.05965 Taxation of marketplace sales.—

(1) As used in this chapter, the term:
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(a) “Marketplace” means any physical place or electronic

medium through which tangible personal property is offered for

sale.

(b) “Marketplace provider” means a person who facilitates a

retail sale by a marketplace seller by listing or advertising

for sale by the marketplace seller tangible personal property in

a marketplace and who directly, or indirectly through agreements

or arrangements with third parties, collects payment from the

customer and transmits all or part of the payment to the

marketplace seller, regardless of whether the marketplace

provider receives compensation or other consideration in

exchange for its services.

1. The term does not include a person who solely provides

travel agency services. As used in this subparagraph, the term

“travel agency services” means arranging, booking, or otherwise

facilitating for a commission, fee, or other consideration

vacation or travel packages, rental cars, or other travel

reservations; tickets for domestic or foreign travel by air,

rail, ship, bus, or other mode of transportation; or hotel or

other lodging accommodations.

2. The term does not include a person who is a delivery

network company unless the delivery network company is a

registered dealer for purposes of this chapter and the delivery

network company notifies all local merchants that sell through

the delivery network company’s website or mobile application

that the delivery network company is subject to the requirements

of a marketplace provider under this section. As used in this

subparagraph, the term:

a. “Delivery network company” means a person who maintains
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a website or mobile application used to facilitate delivery

services, the sale of local products, or both.

b. “Delivery network courier” means a person who provides

delivery services through a delivery network company website or

mobile application using a personal means of transportation,

such as a motor vehicle as defined in s. 320.01(1), bicycle,

scooter, or other similar means of transportation; using public

transportation; or by walking.

c. “Delivery services” means the pickup and delivery by a

delivery network courier of one or more local products from a

local merchant to a customer, which may include the selection,

collection, and purchase of the local product in connection with

the delivery. The term does not include any delivery requiring

more than 75 miles of travel from the local merchant to the

customer.

d. “Local merchant” means a kitchen, a restaurant, or a

third-party merchant, including a grocery store, retail store,

convenience store, or business of another type, which is not

under common ownership or control of the delivery network

company.

e. “Local product” means any tangible personal property,

including food, but excluding freight, mail, or a package to

which postage has been affixed.

3. The term does not include a payment processor business

that is appointed to handle payment transactions from various

channels, such as charge cards, credit cards, or debit cards,

and whose sole activity with respect to marketplace sales is to

handle payment transactions between two parties.

(c) “Marketplace seller” means a person who has an
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620 agreement with a marketplace provider and who makes retail sales

621 of tangible personal property through a marketplace owned,

622 operated, or controlled by the marketplace provider.

623 (2) A marketplace provider who has a physical presence in

624 |this state or who is making or facilitating through a

625 |marketplace a substantial number of remote sales as defined in

626 s. 212.0596 (1) is a dealer for purposes of this chapter.

627 (3) A marketplace provider shall certify to its marketplace

628 |sellers that it will collect and remit the tax imposed under

629 |this chapter on taxable retail sales made through the

630 |marketplace. Such certification may be included in the agreement

631 between the marketplace provider and the marketplace seller.

632 (4) (a) A marketplace seller may not collect and remit the

633 |tax under this chapter on a taxable retail sale when the sale is

634 |made through the marketplace and the marketplace provider

635 certifies, as required under subsection (3), that it will

636 collect and remit such tax. A marketplace seller shall exclude

637 such sales made through the marketplace from the marketplace

638 seller’s tax return under s. 212.11.

639 (b)1. A marketplace seller who has a physical presence in

640 this state shall register and shall collect and remit the tax

641 imposed under this chapter on all taxable retail sales made

642 outside of the marketplace.

643 2. A marketplace seller making a substantial number of

644 remote sales as defined in s. 212.0596(1) shall register and

645 shall collect and remit the tax imposed under this chapter on

646 |all taxable retail sales made outside of the marketplace. For

647 the purposes of determining whether a marketplace seller made a

648 substantial number of remote sales, the marketplace seller shall
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649 consider only those sales made outside of the marketplace.

650 (5) (a) A marketplace provider shall allow the department to

651 |examine and audit its books and records pursuant to s. 212.13.

652 For retail sales facilitated through a marketplace, the

653 department may not examine or audit the books and records of

654 marketplace sellers, nor may the department assess marketplace

655 sellers except to the extent that the marketplace provider seeks

656 |relief under paragraph (b). The department may examine, audit,

657 and assess a marketplace seller for retail sales made outside of

658 the marketplace under paragraph (4) (b).

659 (b) The marketplace provider is relieved of liability for

660 the tax on the retail sale and the marketplace seller or

661 customer is liable for the tax imposed under this chapter if the

662 |marketplace provider demonstrates to the department’s

663 satisfaction that the marketplace provider made a reasonable

064 effort to obtain accurate information related to the retail

665 sales facilitated through the marketplace from the marketplace

666 seller, but that the failure to collect and pay the correct

667 amount of tax imposed under this chapter was due to the

668 |provision of incorrect or incomplete information to the

669 |marketplace provider by the marketplace seller. This paragraph

670 does not apply to a retail sale for which the marketplace

671 provider is the seller if the marketplace provider and the

672 |marketplace seller are related parties or if transactions

673 |between a marketplace seller and marketplace buyer are not

674 conducted at arm’s length.

675 (6) For purposes of registration pursuant to s. 212.18, a

676 |marketplace is deemed a separate place of business.

677 (7) A marketplace provider and a marketplace seller may
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agree by contract or otherwise that if a marketplace provider

pays the tax imposed under this chapter on a retail sale

facilitated through a marketplace for a marketplace seller as a

result of an audit or otherwise, the marketplace provider has

the right to recover such tax and any associated interest and

penalties from the marketplace seller.

(8) This section may not be construed to authorize the

state to collect sales tax from both the marketplace provider

and the marketplace seller on the same retail sale.

(9) Chapter 213 applies to the administration of this

section to the extent that chapter does not conflict with this

section.

Section 5. Effective April 1, 2022, subsections (10) and
(11) are added to section 212.05965, Florida Statutes, as
created by this act, to read:

212.05965 Taxation of marketplace sales.—

(10) Notwithstanding any other law, the marketplace

provider is also responsible for collecting and remitting any

prepaid wireless E911 fee under s. 365.172, waste tire fee under
s. 403.718, and lead-acid battery fee under s. 403.7185 at the

time of sale for taxable retail sales made through its

marketplace.

(11) The marketplace provider and the marketplace seller

may contractually agree to have the marketplace seller collect

and remit all applicable taxes and fees if the marketplace

seller:

(a) Has annual U.S. gross sales of more than $1 billion,

including the gross sales of any related entities, and in the

case of franchised entities, including the combined sales of all
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franchisees of a single franchisor;

(b) Provides evidence to the marketplace provider that it

is registered under s. 212.18; and

(c) Notifies the department in a manner prescribed by the

department that the marketplace seller will collect and remit

all applicable taxes and fees on its sales through the

marketplace and is liable for failure to collect or remit

applicable taxes and fees on its sales.

Section 6. Paragraph (c) of subsection (2) and paragraph
(a) of subsection (5) of section 212.06, Florida Statutes, are
amended to read:

212.06 Sales, storage, use tax; collectible from dealers;
“dealer” defined; dealers to collect from purchasers;
legislative intent as to scope of tax.—

(2)

(c) The term “dealer” is further defined to mean every
person, as used in this chapter, who sells at retail or who
offers for sale at retail, or who has in his or her possession
for sale at retail; or for use, consumption, or distribution; or
for storage to be used or consumed in this state, tangible
personal property as defined herein, including a retailer who

transacts a substantial number of remote sales or a person who

is a marketplace provider making or facilitating a substantial

number of remote sales maitl—order—sate

(5) (a)1l. Except as provided in subparagraph 2., it is not
the intention of this chapter to levy a tax upon tangible
personal property imported, produced, or manufactured in this
state for export, provided that tangible personal property may

not be considered as being imported, produced, or manufactured
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for export unless the importer, producer, or manufacturer
delivers the same to a licensed exporter for exporting or to a
common carrier for shipment outside the state or mails the same
by United States mail to a destination outside the state; or, in
the case of aircraft being exported under their own power to a
destination outside the continental limits of the United States,
by submission to the department of a duly signed and validated
United States customs declaration, showing the departure of the
aircraft from the continental United States; and further with
respect to aircraft, the canceled United States registry of said
aircraft; or in the case of parts and equipment installed on
aircraft of foreign registry, by submission to the department of
documentation, the extent of which shall be provided by rule,
showing the departure of the aircraft from the continental
United States; nor is it the intention of this chapter to levy a
tax on any sale which the state is prohibited from taxing under
the Constitution or laws of the United States. Every retail sale
made to a person physically present at the time of sale shall be
presumed to have been delivered in this state.

2.a. Notwithstanding subparagraph 1., a tax is levied on
each sale of tangible personal property to be transported to a
cooperating state as defined in sub-subparagraph c., at the rate
specified in sub-subparagraph d. However, a Florida dealer will
be relieved from the requirements of collecting taxes pursuant
to this subparagraph if the Florida dealer obtains from the
purchaser an affidavit setting forth the purchaser’s name,
address, state taxpayer identification number, and a statement
that the purchaser is aware of his or her state’s use tax laws,

is a registered dealer in Florida or another state, or is
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purchasing the tangible personal property for resale or is
otherwise not required to pay the tax on the transaction. The
department may, by rule, provide a form to be used for the
purposes set forth herein.

b. For purposes of this subparagraph, “a cooperating state”
is one determined by the executive director of the department to

cooperate satisfactorily with this state in collecting taxes on

remote mail—erder sales. No state shall be so determined unless
it meets all the following minimum requirements:

(I) It levies and collects taxes on remote mait—eorder sales
of property transported from that state to persons in this
state, as described in s. 212.0596, upon request of the
department.

(IT) The tax so collected shall be at the rate specified in
s. 212.05, not including any local option or tourist or
convention development taxes collected pursuant to s. 125.0104
or this chapter.

(ITI) Such state agrees to remit to the department all
taxes so collected no later than 30 days from the last day of
the calendar quarter following their collection.

(IV) Such state authorizes the department to audit dealers
within its jurisdiction who make remote mail—erder sales that
are the subject of s. 212.0596, or makes arrangements deemed
adequate by the department for auditing them with its own
personnel.

(V) Such state agrees to provide to the department records
obtained by it from retailers or dealers in such state showing
delivery of tangible personal property into this state upon

which no sales or use tax has been paid in a manner similar to
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that provided in sub-subparagraph g.
c. For purposes of this subparagraph, “sales of tangible

personal property to be transported to a cooperating state”

means remote mait—erder sales to a person who is in the
cooperating state at the time the order is executed, from a
dealer who receives that order in this state.

d. The tax levied by sub-subparagraph a. shall be at the
rate at which such a sale would have been taxed pursuant to the
cooperating state’s tax laws if consummated in the cooperating
state by a dealer and a purchaser, both of whom were physically
present in that state at the time of the sale.

e. The tax levied by sub-subparagraph a., when collected,
shall be held in the State Treasury in trust for the benefit of
the cooperating state and shall be paid to it at a time agreed
upon between the department, acting for this state, and the
cooperating state or the department or agency designated by it
to act for it; however, such payment shall in no event be made
later than 30 days from the last day of the calendar quarter
after the tax was collected. Funds held in trust for the benefit
of a cooperating state shall not be subject to the service
charges imposed by s. 215.20.

f. The department is authorized to perform such acts and to
provide such cooperation to a cooperating state with reference
to the tax levied by sub-subparagraph a. as is required of the
cooperating state by sub-subparagraph b.

g. In furtherance of this act, dealers selling tangible
personal property for delivery in another state shall make
available to the department, upon request of the department,

records of all tangible personal property so sold. Such records
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shall include a description of the property, the name and
address of the purchaser, the name and address of the person to
whom the property was sent, the purchase price of the property,
information regarding whether sales tax was paid in this state
on the purchase price, and such other information as the
department may by rule prescribe.

Section 7. Paragraph (a) of subsection (1) and paragraph
(a) of subsection (5) of section 212.12, Florida Statutes, are
amended to read:

212.12 Dealer’s credit for collecting tax; penalties for
noncompliance; powers of Department of Revenue in dealing with
delinquents; brackets applicable to taxable transactions;
records required.—

(1) (a) 3= Notwithstanding any other law and for the purpose
of compensating persons granting licenses for and the lessors of
real and personal property taxed hereunder, for the purpose of
compensating dealers in tangible personal property, for the
purpose of compensating dealers providing communication services
and taxable services, for the purpose of compensating owners of
places where admissions are collected, and for the purpose of
compensating remitters of any taxes or fees reported on the same
documents utilized for the sales and use tax, as compensation
for the keeping of prescribed records, filing timely tax
returns, and the proper accounting and remitting of taxes by
them, such seller, person, lessor, dealer, owner, and remitter
“fexecept—deaters—whomake mait—order sates)y who files the return
required pursuant to s. 212.11 only by electronic means and who
pays the amount due on such return only by electronic means

shall be allowed 2.5 percent of the amount of the tax due,
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212.18 Administration of law; registration of dealers;
rules.—

(3)

(f) As used in this paragraph, the term “exhibitor” means a
person who enters into an agreement authorizing the display of
tangible personal property or services at a convention or a
trade show. The following provisions apply to the registration
of exhibitors as dealers under this chapter:

1. An exhibitor whose agreement prohibits the sale of
tangible personal property or services subject to the tax
imposed in this chapter is not required to register as a dealer.

2. An exhibitor whose agreement provides for the sale at
wholesale only of tangible personal property or services subject
to the tax imposed by this chapter must obtain a resale
certificate from the purchasing dealer but is not required to
register as a dealer.

3. An exhibitor whose agreement authorizes the retail sale
of tangible personal property or services subject to the tax
imposed by this chapter must register as a dealer and collect
the tax on such sales.

4. An exhibitor who makes a remote mail—erder sale pursuant

to s. 212.0596 must register as a dealer.

A person who conducts a convention or a trade show must make his
or her exhibitor’s agreements available to the department for
inspection and copying.

Section 9. Subsection (4) of section 212.20, Florida
Statutes, is amended to read:

212.20 Funds collected, disposition; additional powers of
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department; operational expense; refund of taxes adjudicated
unconstitutionally collected.—
(4) When there has been a final adjudication that any tax

pursuant to s. 212.0596 or s. 212.05965 was levied, collected,

or both, contrary to the Constitution of the United States or
the State Constitution, the department shall, in accordance with
rules, determine, based upon claims for refund and other
evidence and information, who paid such tax or taxes, and refund
to each such person the amount of tax paid. For purposes of this
subsection, a “final adjudication” is a decision of a court of
competent jurisdiction from which no appeal can be taken or from
which the official or officials of this state with authority to
make such decisions has or have decided not to appeal.

Section 10. Subsection (5) of section 213.27, Florida
Statutes, is amended to read:

213.27 Contracts with debt collection agencies and certain
vendors.—

(5) The department may, for the purpose of ascertaining the
amount of or collecting any taxes due from a person making or
facilitating remote sales under s. 212.0596 or s. 212.05965
deingmatrt—oerderbusiness in this state, contract with any

auditing agency doing business within or without this state for

the purpose of conducting an audit of such person mail—erder
bwsiness; however, such audit agency may not conduct an audit on
behalf of the department of any person domiciled in this state,
person registered for sales and use tax purposes in this state,
or corporation filing a Florida corporate tax return, if any
such person or corporation objects to such audit in writing to

the department and the auditing agency. The department shall
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notify the taxpayer by mail at least 30 days before the
department assigns the collection of such taxes.

Section 11. This act first applies to remote sales made or

facilitated on or after July 1, 2021, by a person who made or

facilitated a substantial number of remote sales 1n calendar
year 2020.
Section 12. (1) Upon registration with the Department of

Revenue, a person subject to the requirements of this act to

collect and remit the tax under chapter 212, Florida Statutes,

on remote sales is relieved of liability for tax, penalty, and

interest due on remote sales that occurred before the effective

date of this act, including a person who is found by the

Department of Revenue to have had a physical presence in this

state before the effective date of this act. This subsection is

also intended to provide relief to a marketplace seller for

sales made before the effective date of this act which were

facilitated by a marketplace provider. For a marketplace

provider with a physical presence in this state, this subsection

is intended to provide relief only for sales facilitated by the

marketplace provider on behalf of a marketplace seller.

(2) A person who owes use tax under chapter 212, Florida

Statutes, on the purchase of tangible personal property ordered

by remote sale that was conducted before the effective date of

this act is relieved of liability for tax, penalty, and interest

due. This subsection does not apply to the use tax liability of

a registered dealer.

(3) This section does not establish a right to a refund of

taxes already paid.

Section 13. (1) The Department of Revenue is authorized,
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and all conditions are deemed met, to adopt emergency rules

pursuant to s. 120.54(4), Florida Statutes, for the purpose of

administering this act.

(2) Notwithstanding any other law, emergency rules adopted

pursuant to subsection (1) are effective for 6 months after

adoption and may be renewed during the pendency of procedures to

adopt permanent rules addressing the subject of the emergency

rules.

(3) This section shall take effect upon this act becoming a

law and expires July 1, 2022.

Section 14. If any provision of this act or its application

to any person or circumstance is held invalid, the invalidity

does not affect other provisions or applications of the act

which can be given effect without the invalid provision or

application, and to this end the provisions of this act are

severable.

Section 15. Except as otherwise expressly provided in this
act and except for this section, which shall take effect upon
this act becoming a law, this act shall take effect July 1,
2021.

================= T I T LE A MENIDMENT =s===============
And the title is amended as follows:
Delete everything before the enacting clause
and insert:
A bill to be entitled
An act relating to the sales and use tax; amending s.
212.02, F.S.; expanding the definition of the term

“retail sale” to include sales facilitated through a
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997 marketplace; conforming a provision to changes made by

998 the act; amending s. 212.05, F.S.; conforming a

999 provision to changes made by the act; amending s.
1000 212.0596, F.S.; replacing provisions relating to the
1001 taxation of mail order sales with provisions relating
1002 to the taxation of remote sales; defining the terms
1003 “remote sale” and “substantial number of remote
1004 sales”; providing that every person making a
1005 substantial number of remote sales is a dealer for
1006 purposes of the sales and use tax; authorizing the
1007 Department of Revenue to adopt rules for collecting
1008 use taxes from unregistered persons; creating s.
1009 212.05965, F.S.; defining terms; providing that
1010 certain marketplace providers are dealers for purposes
1011 of the sales and use tax; requiring marketplace
1012 providers to provide a certain certification to their
1013 marketplace sellers; specifying requirements for
1014 marketplace sellers; requiring marketplace providers
1015 to allow the Department of Revenue to examine and
1016 audit their books and records; specifying the
1017 examination and audit authority of the department;
1018 providing that a marketplace seller, rather than the
1019 marketplace provider, 1is liable for sales tax
1020 collection and remittance under certain circumstances;
1021 authorizing marketplace providers and marketplace
1022 sellers to enter into agreements for the recovery of
1023 certain taxes, interest, and penalties; providing
1024 construction and applicability; amending s. 212.05965,
1025 F.S.; requiring marketplace providers to collect and
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1026 remit certain additional fees at the time of sale;
1027 authorizing marketplace providers and marketplace

1028 sellers to contractually agree for marketplace sellers
1029 to collect applicable taxes and fees; specifying

1030 requirements for marketplace sellers who collect such
1031 taxes and fees; providing for liability of sellers who
1032 fail to collect or remit such taxes and fees; amending
1033 s. 212.06, F.S.; revising the definition of the term
1034 “dealer”; conforming provisions to changes made by the
1035 act; amending s. 212.12, F.S.; deleting the authority
1036 of the department’s executive director to negotiate a
1037 collection allowance with certain dealers; conforming
1038 provisions to changes made by the act; amending s.
1039 212.18, F.S.; conforming a provision to changes made
1040 by the act; amending s. 212.20, F.S.; providing

1041 applicability of requirements for refund of taxes

1042 adjudicated unconstitutionally collected to taxes

1043 levied or collected pursuant to marketplace

1044 provisions; amending s. 213.27, F.S.; conforming

1045 provisions to changes made by the act; providing

1046 applicability; providing relief to certain persons for
1047 liability for tax, penalty, and interest due on

1048 certain remote sales and owed on certain purchases
1049 that occurred before the effective date of the act;
1050 providing construction; authorizing the department to
1051 adopt emergency rules; providing for expiration of
1052 that authority; providing for severability; providing
1053 effective dates.
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